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SUPREME  COURT  COMMISSIONERS. 


(Laws  1893,  chapter  16,  page  160.) 


SfioriON  1.  The  supreme  court  of  the  state,  immediately 
upon  the  taking  effect  of  this  act,  shall  appoint  three  per* 
eons,  no  two  of  whom  shall  be  adherents  to  the  same  po* 
litical  party,  and  who  shall  have  attained  the  age  of  thirty 
years  and  are  citizens  of  the  United  States  and  of  this 
state,  and  regularly  admitted  as  attorneys  at  law  in  this 
state,  and  in  good  standing  of  the  bar  thereof,  as  commis- 
sioners of  the  supreme  court 

Seo.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of  its 
duties  in  the  disposition  of  the  numerous  cases  now  pend- 
ing in  said  court,  or  that  Hhall  be  brought  into  said  court 
during  the  term  of  office  of  such  commissioners. 

Sec.  3.  The  paid  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  affcer  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of 
the  law.  They  shall  each  receive  a  salary  equal  to  the 
salary  of  a  judge,  of  the  supreme  court,  payable  at  the  same 
time  and  in  the  same  manner  as  salaries  of  the  judges  of 
the  supreme  court  are  paid.  Before  entering  upon  the  dis- 
charge of  their  duties  they  shall  each  take  the  oath  pro- 
vided for  in  section  one  (1)  of  article  fourteen  (14)  of  the 
constitution  of  this  state.  All  vacancies  in  this  commis- 
sion shall  be  filled  in  like  manner  as  the  original  appoint- 
ment 

Sec.  4.  Whereas  an  emergency  exists,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  9,  A.  D.  1893. 
2  (▼») 


AMENDED  RULES  OF  COURT. 


6.  [Notice  op  Motions.] — Every  application  for  an 
order  in  any  case  shall  be  in  writing,  and,  except  as  to  mo- 
tions for  rehearing,  shall  be  granted  only  upon  the  filing 
thereof  at  least  two  days  before  the  hearing  and  due  proof 
of  service  of  notica  on  the  adverse  party,  or  his  attorneys,  at 
least  three  days  before  the  hearing,  which,  in  all  oases,  must 
be  fixed  for  one  of  the  session  days  provided  for  by  rule  1. 
The  notice  herein  provided  for  shall  conform  to  the  pro- 
visions of  section  574  of  the  Code  of  Civil  Procedure,  and 
may  be  served  by  a  bailiff  of  this  court,  or  by  any  sheriff 
or  constable  in  this  state,  or  by  any  disinterested  person ; 
in  the  latter  case,  however,  the  return  must  be  under  oath. 
Fees  for  service  of  said  notice  shall  be  allowed  and  taxed 
aa  for  the  service  of  summons  in  pro|)er  case«. 

25.  [Admission  op  Attorneys.] — The  applicant  shall 
also,  with  his  application,  deposit  with  the  clerk  the  sum  of 
five  dollars.  The  clerk  shall  enter  all  sums  so  received  in 
a  book  or  account  kept  for  that  purpose,  showing  date  and 
name  of  applicant,  and  shall  pay  the  same  out  on  order  of 
the  chief  justice,  in  payment  of  the  expenses  of  such  ex- 
amination, and  for  no  other  purpose;  that  is  to  say,  the  cost 
of  necessary  printing  and  stationery;  to  the  clerk  for  eacl» 
oath  and  certificate  of  admission  issued  to  an  applicant,  one 
dollar  and  fifty  cents;  to  each  member  of  the  commission 
conducting  the  examination,  his  necessary  traveling  ex- 
penses, and  for  personal  expenses  while  actually  engaged 
in  the  performance  of  his  duties,  not  exceeding  five  dollars 
per  day. 
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INSTRUCTIONS    FOR    PREPARING    TRAN- 
SCRIPTS FOR  THE  SUPREME  COURT. 


1.  The  caption  of  the  transcript  should  be  as  follows: 

Pleas  before  the  Dietrict  Court  of  the 

Judicial  District  of  Nebraska^  in  and  for  the  County  of 

at  a  term  (hereof  begun  and  hofden  in  the 

City  of. in  said  County  and  State,  on  tlie 

day  of One  Thousand  Eight  Hundred  and 

Ninety 

•  Present^  Honorable. Judge. 

(Hera  Inaert  nAme  of  Judge  belbre  whom  case  waa  tried.) 

Clerk. 

{McDonald  v.  Penniston,  1  Neb.,  324.) 

2.  The  copy  of  the  petition  should  be  preceded  by  the 
following  recital: 

Be  it  remembered^  that  heretofore,  to^wit,  on  the. 

day  of IS ,  a  petition  was  filed  in  the  office 

of  the  Clerk  of  said  Court  in  the  words  and  figures  following^ 
lo-wii: 

3.  Where  an  amended  petition  has  been  filed  and  there 
is  no  objection  on  that  ground,  copy  only  the  amended  })e- 
tition.  Where  there  is  an  appearance  and  no  point  is  made 
on  the  summons,  it  should  not  be  copied  into  the  record. 
Other  papers  which  are  not  to  be  considered  in  the  supreme 
court  should  be  omitted  from  the  transcript.  (Maxwell, 
Pleading  &  Practice  [4th  ed.],  p.  777.) 

4.  Each  subsequent  filing  or  order  included  in  the  tran- 
script should  be  preceded  by  a  minute  giving  the  date  of 
the  filing  or  order,  as  follows: 


X        INSTRUCTIONS  FOR  TRANSCRIPTS. 

And  afterwards^  on  the day  of... 

18. ,  there  was  filed  or  entered  of  reoord  in  the  office 

of  said  Clerk  a  certain in 

words  and  figures  following^  to-wit: 

5.  The  complete  title,  showiDg  the  names  of  all  the  par- 
ties, shoulc^  be  set  oat  in  the  final  order  or  decree. 

6.  In  cases  where  a  supersedeas  bond  or  undertaking  is 
filed  in  the  district  court  a  copy  of  such  bond  or  undertak- 
ing should  appear  in  the  transcript  after  the  copy  of  the 
judgment. 

7.  Immediately  preceding  the  certificate  authenticating 
the  transcript  insert  the  date  when  the  court  adjourned  sine 
die  for  the  term  during  which  the  judgment  was  rendered. 

8.  The  amount  of  fees  of  the  clerk  of  the  district  court 
for  making  the  transcript  should  in  every  case  be  noted  on 
his  certificate. 

9.  By  referring  to  sections  586  and  675,  Code  of  Civil 
Procedure,  it  will  be  observed  that  it  is  a  transcript  of  the 
proceedings  that  is  to  be  filed  in  ihe  supreme  court.  The 
original  papers  will  not  take  the  place  of  a  properly  certi- 
fied copy.  The  transcript,  when  filed,  is  a  part  of  the  rec- 
ords ot  the  supreme  court,  and,  aside  from  the  inconven- 
ience of  handling  original  pleadings,  there  is  no  provision 
of  law  under  which  they  may  be  returned  to  the  district 
xjourt.  {Moore  v,  Waierman^  40  Neb,,  498.) 

10.  The  different  parts  of  a  record  should  be  arranged 
iis  follows :  The  ()etition  in  error  should  appear  first.  The 
transcript  should  follow  the  petition  in  error,  and  the  bill 
of  exceptions  should  follow  the  transcript.  Sometimes  ex- 
hibits and  other  pa|>ers  that  belong  to  the  bill  of  exceptions 
are  mixed  with  those  in  the  transcript.  This  should  be 
avoided.  The  transcript  and  bill  of  exceptions  should  be 
separately  prepared  and  separately  authenticated.  The  bill 
of  exceptions  must  sometimes  be  detached  in  the  supreme 
oourt  and  returned  to  the  district  court,  while  the  transcript 


INSTRUCTIONS  FOR  TRANSCRIPTS.       xi 

remaiDs  permaneDtly  on  file  in  the  office  of  the  clerk  of  the 
Bopieme  conrt  (Vaughn  v.  OrUes^  44  Neb.,  814.) 

11.  The  transcript  must  be  filed  with  the  petition  in 
error,  prior  to  the  iasaing  of  the  summons  in  error.  [Oar^ 
neau  v.  Omaha  Printing  Co.,  42  Neb.,  847.) 

12.  Bonds  that  are  to  be  filed  in  the  supreme  oonrt 
shonld  not  be  attached  to  other  papers. 

13.  In  an  error  case  where  summons  is  waived  attach 
the  waiver  to  the  petition  in  error. 


RULES  FOR  CITATIONa 


1.  Abbreviate  as  follows : 

Atlantic  Reporter — Atl.  Rep. 

Chapter— Ch. 

Company — Co. 

Edition— ed. 

Federal  Reporter — Fed.  Rep. 

Insurance — Ins. 

Manufacturing — Mfg. 

National  Bank — Nat  Bank. 

Northeastern  Reporter — N.  E.  Rep. 

Northwestern  Reporter — N.  W.  Rep. 

Pacific  Reporter — Pac.  Rep. 

Page — p. 

Railroad — R 

Railway — R. 

Section — sec. 

Southeastern  Reporter — S.  E.  Rep. 

Southern  Reporter — So.  Rep. 

Southwestern  Reporter — S.  W.  Rep. 

Supreme  Court  Reporter — Sup.  Ct.  Rep. 

2.  Soule's  Manual  is  the  standard  for  abbreviations  of  Re* 

ports  and  Reporters. 

3.  '^  County '^  should  never  be  abbreviated  in  a  citation. 

4.  The  name  of  an  insurance  company  should  be  given  in 

fully  with  the  exception  as  to  abbreviating  the  words 
"insurance"  and  "company,"  thus :  German'ATneri^ 
can  Ins,  Co, 

5.  The  first  word  of  the  name  of  a  railroad  company 

should  be  given  in  full  and  the  words  following 
should  be  abbreviated,  thus:  Chicago^  B,  &  Q.  B. 
Co. 

(xii) 


RULES  FOR  CITATIONS.  xiii 

6.  The  Blandard  abbreviatioDs  for  the  names  of  states 

should  be  used. 

7.  The  names  of  corporations  should  be  given  in  full 

where  the  foregoing  rules  do  not  apply. 

8.  Do  not  abbreviate  titles  of  text-books. 

9.  Do  not  abbreviate  names  of  authors  of  text-books. 

10.  In  citing  text-books  the  numiber  of  the  volume,  where 

there  is  more  than  one,  should  precede  the  author's 
name. 

11.  In  citing  text-books  the  number  or  name  of  the  edi- 

tion, where  there  is  more  than  one,  should  be  in- 
closed in  [  ]  just  preceding  the  page  or  section, 
thus:  2  Wharton,  Evidence  [2d  ed.],  sec  490. 

12.  The  title  of  a  case  should  only  contain  the  name  of  one 

plaintiff  and  one  defendant,  thus:  Smith  v.  J<mes,  1 
Neb.,  4;  Peoria  Mfg.  Co.  v.  German^  American  Ins. 
Co.,  61  N.  W.  Rep.  [la.],  467 ;  Chicago,  £.  &  Q.  R. 
Co.  V.  Douglas  County,  4  L.  R.  A.  [Neb.],  27. 

13.  **Et  al.'^  should  be  omitted  from  all  citations. 

14.  Do  not  insert  ^'administrator,''  ''executor,"  "trustee," 

or  other  designation  after  names  in  titles. 
16.  "/d/'  should  never  be  used  in  citations. 

16.  The  state  or  country  in  which  the  decision  was  ren- 

dered should  be  indicated  in  all  citations  from 
courts  of  last  resort,  thus :  Smith  v.  Jones  4  Met. 
[Mass.],  823;  Johnson  v.  Woods,  2  Beav.  [Eng.], 
409. 

17.  In  citing  the  Federal  Reporter  do  not  indicate  the 

state  from  which  the  case  was  appealed. 

18.  The  names  of  the  parties  should  be  printed  in  italics. 

19.  The  names  of  the  parties  should  never  be  omitted  from 

a  citation. 


See  page  Ivii  for  table  of  Nebraska  cases  overruled. 


The  syllabus  in  each  case  was  prepared  by  the  judge 
or  oommissioDcr  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged^  will  be  found  on 
page  Ixiii. 
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Michael  D.  Murphy  v.  William  D.  Ernst.  48 

47 

Filed  October  1, 1895.    No.  6420. 

Malicious  Froseoation:  Time  Action  Accrues.  As  s  gen- 
eral nile,  an  action  for  malicious  proaecation  will  not  lie  antil 
the  proceeding  complained  of  has  been  legally  terminated  in  fa- 
Tor  of  the  defendant  therein. 

Error  from  the  district  court  of  Johnson  county.  Tried 
below  before  Babcock,  J. 

Francis  Martin  and  J,  Hall  Hitchcock,  for  plaintiff  in 
error,  cited:  Welch  v.  Boston  &  P.  E.  Corp.,  14  R.  I.,  609; 
6  (1) 
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Murphy  v.  Ernst. 

Phillips  V.  Village  of  Kalamazoo^  53  Mich.,  33 ;  Lobar  v^ 
Crane,  49  Mich.,  561 ;  Olson  v.  Neal,  63  la.,  214;  Johns- 
tone V.  SuUtony  1  T.  R.  [Eng.],  544;  Ash  v.  Marlow,  20 
O.,  119. 

S.  P.  Davidson,  contra,  cited:  Cooley,  Torts  [2d  ed.]^ 
214;  Oriffis  v.  Seilars,  31  Am.  Dec.  [N.  Car.],  422;  Wo- 
mack  V.  (Hrcle,  32  Gratt.  [Va.],  324 ;  Payson  v.  Castoell, 
22  Me.,  212;  Severance  v.  Judkins,  73  Me.,  376;  Turner 
V.  O'Brien,  5  Neb.,  643;  Wertheim  v.  Altschuler,  12  Neb., 
594;  Palmer  v.  Keith,  16  Neb.,  93;  Painter  v.  Ives,  4  Neb., 
126;  Bodwell  v.  Osgood,  3  Pick.  [Mass.],  379;  Marshall 
V.  Betner,  17  Ala.,  832 ;  Sweet  v.  Negus,  30  Mich.,  406. 

Post,  J. 

This  was  an  action  for  malicious  prosecation  in  the  dis- 
trict court  for  Johnson  county.  For  his  cause  of  action 
therein  the  plaintiff  below,  who  is  also  plaintiff  in  error, 
alleged  that  the  defendant,  maliciously  and  without  proba- 
ble cause,  made  a  complaint  before  one  Fugate,  a  justice 
of  the  peace  for  Nemaha  county,  charging  him,  plaintiff, 
with  trespassing  upon  the  land  of  the  said  complainant  and 
cutting  and  removing  grass  growing  thereon.  The  proceed- 
ings before  the  justice  of  the  peace  are  shown  by  the  follow- 
ing record  introduced  in  evidence  by  the  plaintiff: 

"State  of  Nebraska  ^ 

V.  Vss.  September  7,  1891. 

Mike  Murphy.  j 

^'In  Justice  Court,  before  R.  M.  Fugate,  Justice  of  the 
Peace. 

'^Now  comes  William  Ernst,  through  his  agent,  G.  L. 
Ernst,  and  makes  oath  and  says  that  one  Mike  Murphy 
did,  on  the  6th  and  7th  days  of  September,  1891,  trespass 
on  land  known  as  the  Sears  land,  now  in  the  possession  of 
said  plaintiff,  after  being  duly  warned  off  the  premises^ 
feloniously  cut  and  takeaway  hay.     Plaintiff  asks  for  war* 
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rant.  I  therefore  issue  warrant  for  the  arrest  of  said  de* 
fendant  and  place  same  in  the  hands  of  J.  M.  Stone^  con- 
stable, returnable  on  the  7th  day  of  September,  1891,  at 
1  o'cldck  P.  M. 

"September  7,  1891,  —  o'clock,  court  called  prisoner 
in  court,  who  pleaded  not  guilty  and  introduced  letters  per* 
taining  to  contract  for  the  possession  of  the  land  now  in 
controversy.  Plaintiff  also  introduced  letters  pertaining 
to  contract  with  B.  Sears. 

'^Return  of  warrant  September  7,  1891.  I  took  the 
body  of  Mike  Murphy,  within  named  and  have  him  before 
the  within  named  justice  of  the  peace.  J.  M.  Stone,  Con- 
stable. 

"Plaintiff's  witnesses,  G.  L.  Ernst,  George  Errick,  Sr. 

"  The  court,  by  consent  of  the  prisoner,  continued  the 
case  until  September  8, 1891,  in  the  afternoon,  at  7  o'clock 
P.M. 

"September  8,  1891,  at  7  o'clock  P.  M.,  court  called,, 
parties  all  present.  Examination  of  witnesses  for  plaintiff. 
William  Ernst  first.  The  court,  after  hearing  all  the  tes- 
timony and  deliberations,  finds  the  defendant  guilty  as 
charged.  It  is  the  judgment  of  this  court  that  the  defend* 
ant  pay  a  fine  of  $25  and  costs  of  suit,  which  was  paid  by 
defendant,  costs  taxed  at  $6.75." 

Upon  the  conclusion  of  the  plaintiff's  case  the  defend- 
ant requested  the  court  to  direct  a  verdict  in  his  favor, 
whereupon  leave  was  given  to  amend  the  petition  by  the- 
addition  of  an  allegation  charging  that  the  judgment  of 
conviction  shown  by  the  foregoing  record  was  unwarranted 
by  the  evidence  and  procured  by  fraud  and  in  pursuance 
of  a  conspiracy  between  the  defendant  and  the  said  justice. 
The  motion  for  a  peremptory  instruction  was  thereupon 
renewed  and  sustained,  which  is  the  error  assigued  as  the 
basis  of  this  proceeding. 

An  action  for  malicious  prosecution  cannot  as  a  rule  be 
successfully  maintained  until  the  proceeding  complained  of 
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has  been  l^ally  terminated  in  favor  of  the  defendant 
therein.  {Caaebeer  v,  Drahoble^  13  Neb.,  465;  Addison, 
TortSy  874.)  True,  an  exception  to  that  rule  is  recognized 
in  cases  where  a  conviction  is  procured  by  means  of  the 
fraud  or  perjury  of  the  complainant  (Olson  v.  Neat,  63  la., 
214;  14  Am.  &  Eng.  Ency.  of  Law,  290),  but  a  careful 
•examination  of  the  record  fails  to  disclose  any  foundation 
in  the  evidence  for  the  application  of  the  exception  above 
noted.  In  the  absence  of  proof  tending  to  impeach  the 
^ood  faith  of  the  justice  of  the  peace  or  the  complainant, 
the  direction  complained  of  was  proper  and  the  judgment 
must  accordingly  be 

Affirmed. 


Joseph  Orgall,  Administrator,  v.  Chicago,  Bur- 
lington &  QuiNCY  Railroad  Company. 

FiLKD  OCTOBBB  1,  1895.     No.  6323. 

1.  Deathby  Wrongful  Aot:  Pecuniaby  Injuby:  Pleading. 

A  petition  under  chapter  21,  Ckimpiled  Statntes,  for  the  death  of 
the  plaintiff's  intestate  hj  the  wrongfal  act  of  the  defendant  is 
fatally  defective,  which  fails  to  show  that  the  person  or  persons 
for  whose  henefit  the  action  is  hronght  have  sustained  pecuniary 
iDJury  by  the  death  of  the  deceased. 

2.  :  :  .     Nor  will  the  petition  in  the  absence  of 

such  allegation  support  a  judgment  for  nominal  damages.  {Hurst 
V.  Detroit  City  B,  Co.,  84  Mich.,  539.) 

3.  :  :  .     Anderson  v,  Chicago,  B.^  <fc  Q.  B.  a>.,  35 

Neb.,  95,  distinguished. 

4.  Review.    The  court  will  not  review  a  judgment  of  the  district 

court  upon  allegations  of  error  where  the  successful  party  is 
clearly  entitled  to  judgment  on  the  pleadings. 

Error  from   the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J. 
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Wd)sler^  Rose  cfe  Fisherdick  aod  E.  W,  3Ietcaif,  for  plaintiff 
in  error. 

T.  if.  Marqueti,  J.  A.  Kilroy^  and  J.  W.  Deweese,  contra. 

Post,  J. 

This  is  a  petition  in  error  and  presents  for  review  a 
judgment  of  the  district  court  for  Fillmore  county.  The 
action  below  was  to  recover  damages  on  account  of  the 
killing  of  the  plaintiff's  intestate,  Maria  Tatro,  by  an  en- 
gine operated  by  the  defendant  company  on  the  26th  day 
of  June,  1891.  At  the  trial  below,  before  Hastings,  J. ^ 
and  a  jury,  there  was  a  verdict  for  the  defendant  at  the 
conclusion  of  the  plaintiff's  evidence  by  direction  of  the 
court,  and  which  ruling  is  the  basis  of  this  proceeding. 

The  facts  which  the  plaintiff's  evidence  tends  to  estab* 
lish  are  as  follows:  On 'the  day  of  the  accident  the  deceased 
purchased  a  ticket  from  the  defendant's  station  agent  at 
Grafton,  good  to  Denver,  Colorado,  intending  to  take  pas- 
eage  on  the  regular  west-bound  paasenger  train.  On  being^ 
advised  by  the  agent  that  the  train  was  two  hours  and 
twenty  minutes  late  she  decided  not  to  wait  at  the  station,. 
and  accordingly  returned  to  the  village  south  of  the  rail- 
road track,  going  to  the  house  of  a  friend,  Mrs.  Haney^ 
and  from  thence  to  the  store  kept  by  a  Mr.  Ilaney.  About 
an  hour  and  a  half  or  an  hour  and  three  quarters  after  the 
deceased  had  returned  to  the  village,  an  extra  or  wild  train 
approached  the  station  running  at  a  high  rate  of  speedy 
estimated  by  some  witnesses  at  thirty-five  miles  per  hour. 
Regular  warning  was  given  of  the  wild  train,  and  the  wit- 
nesses agree  that  the  engine  whistle  was  sounded  continu- 
ously from  the  time  the  train  reached  the  first  cross  street 
of  the  village  until  it  had  passed  the  station,  and  also  that 
the  bell  was  ringing.  At  the  first  sound  of  the  whistle 
the  deceased  and  Mrs.  Haney  ran  hurriedly  toward  the 
station,  nearly  a  quarter  of  a  mile  distant     As  they  ap-^ 
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proached  the  side  track,  which  is  forty-five  feet  south  of 
the  main  track,  the  deceased,  who  was  id  advance  of  Mrs. 
Haney,  took  the  latter  by  the  hand  as  if  to  assist  her  for- 
ward. At  that  point  a  Mr.  Warren  stepped  in  front  of 
the  women  and  raised  his  hands  as  if  warning  them  to  stop, 
although  no  witness  was  near  enough  to  liear  what,  if  any-* 
thing,  was  said  by  him.  They  apparently  took  no  notice 
of  the  warnings  thus  given,  but  ran  toward  the  station 
platform  on  the  north  side  of  and  adjoining  the  main 
track.  As  they  approached  the  main  track  Mrs.  Haney 
passed  the  deceased,  and  when  in  the  act  of  crossing  the 
track  fell  and  was  struck  and  killed  by  the  engine.  The 
deceased,  who  had  in  the  meantime  stepped  from  the  side- 
walk to  the  west  or  left-hand  side,  stooped  forward  as  if 
attempting  to  rescue  her  companion,  when  she  was  struck 
on  the  head  by  the  steam  chest  of  the  engine  and  also  in- 
stantly killed.  In  addition  to  the  rate  of  speed  of  the 
train  in  question  it  is  alleged  and  proved  that  an  elevator 
situated  on  the  east  and  opposite  side  of  the  street  from  the 
sidewalk  leading  to  the  station  partially  obstructed  the  view 
from  the  street  of  trains  approaching  from  the  east,  and 
that  the  view  of  the  track  was  on  that  occasion  further 
obstructed  by  a  freight  car  by  the  defendant  negligently 
permitted  to  stand  on  said  track  just  west  of  the  elevator 
above  mentioned  and  partly  in  the  street;  also,  that  the 
sidewalk  across  the  defendant's  right  of  way,  and  adjacent 
to  the  main  track,  was  so  negligently  constructed  as  to  leave 
•dangerous  holes  and  spaces  therein  which  were  liable  to 
<»iuse  passers-by  to  stumble  and  fall.  It  is  further  charged 
that  the  deceased's  com^mnion,  Mrs.  Haney,  "  was  entangled 
by  said  dangerous  sidewalk  and  thrown  in  front  of  the 
approaching  train,  and  the  deceased,  in  stooping  to  assist 
the  former  in  her  emergency,  was  struck,"  etc.  The  answer 
admits  the  killing  of  the  deceased  at  the  time  alleged,  but 
18  in  effect  a  denial  of  all  of  the  other  allegations  of  the 
petition. 
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It  is  strenuously  insisted  that  there  was  sufScient  evi- 
dence for  the  submiBsion  of  the  cause  to  the  jury,  and  that 
the  court  accordingly  erred  in  directing  a  verdict  for  the 
defendant.  We  are,  however,  unable  to  disturb  the  judg- 
ment of  the  district  court,  for  the  reason  that,  in  our  opin- 
ion, the  petition  fails  to  state  a  cause  of  action,  and  the 
ruling  complained  of  is  at  most  error  without  prejudice, 
since  a  second  trial  would  necessarily  result  in  a  judgment 
iidverse  to  the  plaintiff. 

The  only  allegation  of  the  petition  as  to  the  next  of  kin 
of  the  deceased  is  the  following :  '^  The  plaintiff  is  the  father 
and  next  of  kin  of  Maria  Tat ro,  a  single  woman,  who  died 
without  issue  at  the  county  of  Fillmore,  Nebraska,  on  the 
26th  day  of  June,  1891,  intestate,  and  on  the  29th  day  of 
September,  1892,  letters  of  administration  were  duly  issued 
to  the  plaintiff  by  the  county  court  of  Fillmore  county,  and 
plaintiff  has  duly  qualified  as  such  administrator  and  en- 
tered upon  the  duties  of  his  office,  and  as  such  administrator 
brings  this  suit."  It  is  by  chapter  21,  Compiled  Statutes, 
provided : 

^'Section  1.  That  whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
«nsued,  have  entitled  the  party  injured  to  maintain  an  ac- 
tion and  recover  damages,  in  respect  thereof,  then,  and  in 
every  such  case,  the  person  who,  or  company  or  corpora- 
tion which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
ahall  have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony. 

^^Sec.  2.  That  every  such  action  shall  be  brought  by  and 
in  the  names  of  the  })ersonal  representatives  of  such  de- 
ceased person,  and  the  amount  recovered  in  every  such  ac- 
tion shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distrib- 
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nted  to  such  widow  and  next  of  kin  in  the  proportion  pro* 
vided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate ;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem 
a  fair  and  just  coni|>ensation  with  reference  to  the  pecuniary 
injuries,  resulting  from  such  death,  to  the  wife  and  next  of 
kin  of  such  deceased  person,  not  exceeding  the  sum  of  five 
thousand  dollars ;  Provided,  That  every  such  action  shall 
be  commenced  within  two  years  after  the  death  of  such  per* 
son." 

It  has  been  frequently  held  that  a  petition  which  does 
not  disclose  the  existence  of  some  person  who  has  suffered 
pecuniary  injury  by  the  death  of  the  deceased  or  to  whom 
he  would  have  contributed  in  a  pecuniary  way,  fails  to  state 
a  cause  of  action  under  the  foregoing  provisions.  {Topping 
V.  Town  of  SL  Lawrence,  86  Wis.,  526 ;  Coops  v.  Lake  8,  & 
M.  8.  R.  Co.,  66  Mich.,  448;  HurBt  v.  DelroU  City  R  Co., 
84  Mich.,  639 ;  CharUbois  v.  Gogebic  d-  M.  B.  Co.,  91  Mich.^ 
59 ;  Andei'son  n.  Chicago,  B.  &  Q.  R.  Co.,  35  Neb.,  96,  and 
cases  cited.)  We  have  not  overlooked  the  following  ex- 
pression of  the  present  chief  justice  in  the  last  mentioned 
case:  "Under  the  proof  they  [the  jury]  were  warranted  in 
inferring  that  the  next  of  kin  were  not  pecuniarily  injured 
by  the  death  of  the  intestate,  hence  the  plaintiff  was  only 
entitled  to  recover  nominal  damages/'  But  that  language 
was  used  with  reference  to  the  case  then  before  the  courts 
by  which  it  was  sought  by  the  plaintiff  below  to  reverse  a 
judgment  for  nominal  damages,  and  in  nowise  conflicts  with 
the  rule  here  approved,  while  in  Hurst  v.  Detroit  City  R. 
Co.,  supra,  it  is  expressly  decided,  on  the  authority  of 
Franklin  v.  8outh  E.  R.  Co.,  3  Hurl.  &  N.  [Eng.],  213, 
and  Duckworth  v.  Johnson,  4  Hurl.  &  N.  [Eng.],  663, 
that  nominal  damages  are  not  recoverable  in  like  cases  in 
the  absence  of  an  allegation  and  proof  of  pecuniary  injury 
to  the  next  of  kin  or  others  beneficially  interested  in  the 
life  of  the  deceased.     Nor  was  the  plaintiff  more  fortunate 
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in  bis  proof,  from  which  it  appears  that  the  deceased,  who 
was  at  the  time  of  her  death  forty-three  years  of  age,  had 
resided  in  this  state  and  Kansas  for  twenty  years  or  more, 
during  all  of  which  period  the  plaintiff  was  a  resident  of 
the  state  of  Wisconsin,  and  there  is  in  the  record  nothing 
to  indicate  that  she  had  ever  contributed  to  his  support,  or 
that  he  was  in  any  manner  dependent  upon  her.  True,  the 
plaintiff  was  permitted,  over  the  defendant's  objection,  to 
prove  that  the  deceased  was  capable  of  earning  from  |3  to 
$5  per  week  as  a  nurse,  but  that  fact  alone  will  not,  as  we 
have  seen,  satisfy  the  requirements  of  the  statute.  Our 
only  embarrassment  in  thus  disposing  of  the  cause  is  the 
fact  that  the  arguments  of  counsel  are  devoted  to  the  ques- 
tion of  negligence  alone,  from  which  it  may  be  inferred 
either  that  the  sufficiency  of  the  petition  was  not  chal- 
lenged in  the  district  court,  or  that  the  question  of  plead- 
ing has  been  waived  by  the  defendant  in  order  to  insure  a 
determination  of  the  cause  on  its  merits  in  this  court ;  but 
whatever  motives  may  have  led  counsel  to  ignore  that 
question,  it  cannot  be  overlooked  by  us,  since  it  would  be 
an  idle  and  profitless  proceeding  to  remand  a  cause  for  trial 
de  novo  which  must  inevitably  result  in  a  judgment  ad- 
verse to  the  plaintiff  in  error.  An  actionable  wrong  is 
essential  to  every  valid  judgment,  for,  as  has  been  said, 
''An  unsupported  judgment  is  as  a  foundationless  struct- 
ure." (Elliott,  Appellate  Procedure,  sec.  471.)  The  direc- 
tion complained  of  was  right,  and  the  judgment  of  the 
district  court  must  be 

Affirmed. 
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Fred  O'Chander  v.  State  of  Nebraska. 
Filed  Octobeb  1,  1895.    No.  7469. 

1.  Contempt:   Natubb  of  Pboceeding&     Proceedings  in  con- 

tempt are  criminal  in  their  nature,  and  (he  rales  of  strict  cou- 
strnction  applicable  to  criminal  preceedings  are  to  govern  therein. 

2.  :  Appeal  Bond:  Injunction.  An  appeal  bond  in  an  ac- 
tion for  injanction  which  omits  a  material  condition  prescribed 
bj  law  is  insnfficient  and  will  not  operate  to  supersede  a  decree 
of  the  district  conrt  dissolving  an  order  of  injanction  and  con* 
tinae  the  order  in  force  daring  the  pendency  of  the  appeal  to 
this  coart 

3.  :  Sufficiency  of  Complaint.  The  complaint  or  infor- 
mation in  this  case  examined,  and  held  insufficient  to  sustain  the 
conviction  and  sentence  of  plaintiff  in  error. 

Error  to  the  district  court  for  Dakota  couuty.  Tried 
below  before  NoRRis,  J. 

Barnes  &  Tyler  and  Taylor,  Shvil  &  Famsworthy  for 
plaintiff  in  error,  cited:  Smith  v.  Sahler,  1  Neb.,  310;  Sco^ 
field  V,  State  Naiional  Bank  of  Lincoln,  8  Neb.,  16;  School 
District  V.  Brown^  10  Neb.,  440;  Steele  v,  Haynes,  20  Neb., 
319 ;  Troupe  v.  Bade,  42  la.,  562;  Brevoort  v.  City  of  De- 
troit, 24  Mich.,  322;  Hovey  v.  McDonald,  109  U.  S.,  161 ; 
Slaughter  House  Cases,  10  Wall.  [U.  S.],  273;  Knox 
County  V.  Harshman,  132  U.  S.,  14;  Hart  v.  Mayor  of 
Albany,  3  Paige  Ch.  [N.  Y.],  380;  Eureka  Consolidated 
Mining  Co.  v.  Richmond  Mining  Co,,  6  Sawyer  [U.  S.], 
121. 

A.  S.  Churchill,  Attorney  Genei*al,  John  T.  Spencer,  and 
R.  E.  Evans,  for  the  state. 

Harrison^  J. 

It  appear%  from  the  record  in  this  case  that  an  action  of 
injunction  was  commenced  against  the  plaintiff  in  error  in 


Vol.  46]       SEPTEMBER  TERM,  1895.  11 


O'ChanAer  v.  State. 


the  district  coart  of  Dakota  oountj,  and  the  district  judge 
being  absent  from  the  county,  the  county  judge  issued  a  tem- 
porary order.  That  due  service  of  this  and  a  summons  in  the 
action  was  had  upon  plaintiff  in  error,  who  filed  an  answer 
to  the  petition,  to  which  there  was  a  reply  and  a  trial  of 
the  issues  joined  and  a  submission  to  the  court,  as  a  result 
of  which,  in  the  language  of  the  record,  ^'  The  said  district 
court  did,  upon  the  9th  day  of  November,  1893,  decide 
that  said  injunction  ought  not  to  have  been  granted  and 
did  make  a  decree  accordingly,''  or,  as  stated  in  another  por- 
tion of  the  record,  "  the  plaintiff  in  error  recovered  a  de- 
cree dissolving  the  injunction/'  We  are  thus  particular 
in  quoting  the  statements  of  the  record  in  reference  to  the 
event  of  the  trial  for  the  purpose  of  showing  that  while  it 
is  disclosed  that  there  was  a  trial  of  the  matters  in  contro- 
versy, it  does  not  very  clearly  appear  whether  a  final  dis- 
position was  made  of  the  case  or  not,  or  the  adjudication 
was  confined  to  the  dissolution  of  the  injunction.  The 
court,  at  the  request  of  the  plaintiff  in  the  injunction  suit, 
fixed  the  amount  of  a  supersedeas  bond,  which  was  after- 
wards executed  and  filed,  and  a  transcript  and  other  neces- 
sary papers  were  filed  in  this  court  for  the  purpose  of  per- 
fecting an  appeal  hereto  from  the  decision  of  the  trial  court. 
At  a  later  date  it  appears  that  there  was  an  affidavit  in  the 
nature  of  an  information  filed  in  the  district  court,  in 
which  it  was  stated  that  plaintiff  in  error  had  been  guilty 
of  violations  of  the  injunction,  also  setting  forth  portions 
of  the  prior  proceedings  in  respect  to  the  injunction,  in- 
cluding the  decision,  the  filing  of  the  bond,  and  the  appeal 
of  the  case  to  this  court,  the  purpose  being  to  procure  his 
punishment  for  a  contempt.  Plaintiff  in  error  was  brought 
before  the  court  to  answer  to  the  charges  made  in  the  com- 
plaint. There  was  filed  for  him  a  demurrer  to  the  complaint 
which,  so  fiir  as  we  care  to  notice  it,  was  general,  or  questioned 
the  sufficiency  of  the  statements  contained  in  the  pleading, 
which,  after  argument   and   submission,  was   overruled, 
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there  being  no  other  or  further  pleas,  either  oral  or  writ- 
ten, made  or  filed  so  far  as  shown  by  the  record.  Upon 
the  facts  as  thej  appeared  in  the  information  the  coart  ad- 
judged plaintiff  in  error  guilty  of  contempt  and  to  pay  a 
fine  of  $50  and  the  costs,  and  to  do  and  perform  certain  acts 
set  forth  in  the  judgment,  and  in  default  of  compliance 
with  such  requirements  to  be  committed. 

Errors  alleged  to  have  been  committed  by  the  trial  court 
during  the  hearing  on  the  charge  of  contempt  are  presented 
for  our  examination  and  <letermination.  The  petition  for 
injunction,  decree,  and  some  other  papers,  including  the  bond 
which  was  given  as  an  appeal  bond,  were  attached  to  and 
made  a  part  of  the  affidavit  or  complaint  in  the  contempt 
proceedings.  ''  Proceedings  in  contempt  are  in  their  nature 
criminal,  and  the  strict  rules  of  construction  applicable  to 
criminal  proceedings  are  to  govern  therein."  (Boyd  v,  State^ 
19  Neb.,  128;  Johnson  v.  Bouton,  35  Neb.,  903.)  It  is 
very  evident  that  the  charge  of  contempt  depended  upon 
the  force  and  efficiency  of  the  bond  given  to  operate 
as  a  supersedeas  and  continue  the  injunction.  The  re- 
quirements of  the  law  in  relation  to  the  bond  and  its 
conditions  are  contained  in  section  677  of  the  Code  of 
Civil  Procedure,  and  are  as  follows:  "Fourth — When 
the  judgment,  decree,  or  final  order  dissolves  or  modifies 
any  order  of  injunction  which  has  been  or  hereafter  may 
be  granted,  the  supersedeas  bond  shall  be  in  such  reason- 
able sum  as  the  court  or  judge  thereof  in  vacation  shall 
prescribe,  conditioned  that  the  appellant  or  appellants  will 
prosecute  such  appeal  without  delay  and  will  pay  all  costs 
which  may  be  found  against  him  or  them  on  the  final  de- 
termination of  the  cause  in  the  supreme  court,  and  such 
supersedeas  bond  shall  stay  the  doing  of  the  act  or  acts 
sought  to  be  restrained  by  the  suit  and  continue  such  in- 
junction in  force  until  the  case  is  heard  and  finally  deter- 
mined  in  the  supreme  court.  The  undertaking  given  upon 
the  allowance  of  the  injunction  shall  be  and  remain  in  ef* 
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feot  until  it  is  finally  decided  whether  or  not  tlie  injunction 
ought  to  have  been  granted/'  The  condition  in  the  bond 
in  the  case  at  bar  was  as  follows :  '^  Now,  therefore,  if  the 
said  Charles  Holsworth,  overseer  of  said  road  district  No. 
six  (6),  of  Dakota  county,  Nebraska,  shall  pay  the  amount 
of  the  decree,  interest,  damages,  and  costs  against  him  in 
case  the  said  decree  shall  be  affirmed  in  whole  or  in  part  in 
said  supreme  court,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.''  By  compari- 
son of  the  condition  stated  in  the  bond  as  given,  with  the 
requirements  of  the  law  applicable  to  such  a  bond  as  quoted 
it  will  at  once  be  noticed  that  the  bond  in  this  case  was  not 
conditioned  as  the  law  prescribes,  but  a  material  portion  was 
omitted.  This  rendered  it  insufficient  as  a  supersedeas  bond 
or  to  continue  the  injunction  in  force.  {State  v.  Thide,  19 
Neb.,  220.)  This  being  true,  it  follows  that  the  informa- 
tion in  the  contempt  proceedings,  based  upon  the  continu- 
ance of  the  injunction  by  the  effect  of  this  bond  as  one  of 
the  necessary  elements  of  the  charge,  and  disclosing  upon 
its  face  that  the  bond  was  so  defective  as  not  to  fill  the  pur- 
pose for  which  it  was  intended,  was  insufficient  to  sustain 
the  conviction  and  judgment  predicated  upon  it,  and  that 
the  demurrer  to  it  should  have  been  sustained.  The  judg- 
ment of  the  district  court  is 

Beveeised  and  plaintiff  in  erbob  discharged. 


David  Zimmerman  v.  State  of  Nebraska. 

Filed  October  1,  1895,     No.  7079. 

Contempt :  Nature  of  Proceedings.  A  proceeding  against  a 
party  for  contempt  in  this  state  is  in  the  nature  of  a  criminal 
prosecution  and  governed  by  the  rules  of  construction  and  prac- 
tice applicable  thereto. 
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:  Review  of  Proceedings.    A  Jadgment  for  oontempt 

may  be  reviewed  on  error  in  the  supreme  court  in  the  same  man- 
ner as  criminal  < 


:  .     In  order  to  secnre  ft  review  of  errors  committed 

during  a  trial  in  proceedings  for  contempt  such  errors  must  first 
be  submitted  to  the  court  wheroin  such  proceedings  were  bad  bj 
a  motion  for  new  trial. 


4.  :  Defects  in  Infobmation:  Pbactice.    Formal  defects 

in  an  information  and  warrant  or  order  of  arrest  must  be  taken 
advantage  of  by  objections  made  in  the  proper  manner  before 
going  to  trial,  otherwise  they  will  be  deemed  waived. 

6.  :  DrsoBGDiENCB  OF  Ordeb  OF  Injunction.  The  proceed- 
ings in  this  ease  examined,  and  held  fnlly  within  the  jurisdiction 
of  the  trial  court  as  conferred  upon  it  by  section  200,  Code  of 
Civil  Procedure. 

Error  to  the  district  court  of  Furnas  county.  Tried 
below  before  Welty,  J. 

F.  I,  Fos8  and  W,  R.  Maiaon,  for  plaintiff  in  error. 

A.  8.  Churchillf  AUomey  OenercU,  T.  H.  McUtera,  and 
C.  /.  DUworthf  for  the  state. 

Harrison,  J. 

An  action  for  an  injunction  was  commenced  in  the  dis- 
trict court  of  Furnas  county  by  one  Enos  Clark  against 
the  Cambridge  &  Arapahoe  Irrigation  and  Improvement 
Company  to  restrain  it,  or  any  person  acting  by,  through, 
or  under  it,  from  diverting  the  waters  of  the  Republican 
river  from  the  natural  channel,  and  upon  the  presentation 
of  the  petition  on  the  18th  of  June,  1894,  to  the  judge  of 
the  district  court  for  the  allowance  of  a  temporary  injunc- 
tion during  the  pendency  of  the  suit,  the  matter  of  such 
allowance  was  set  for  hearing  at  1  o'clock  P.  M.  of  the  fol- 
lowing day,  and  an  order  allowed  restraining  the  company, 
or  any  person  or  persons  acting  by,  through,  or  under  it, 
from  committing  the  acts  complained  of  in  the  petition  for 
injunction.     On  the  19th  day  of  June,  1891,  an  affidavit 
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was  filed  in  which  it  waa  charged  that  the  plaintiff  in  er- 
ror had  been  guilty  of  a  contempt,  oonsisting  of  a  viola- 
tion of  the  restraining  order  made  in  the  injunction  suit. 
He  was  arrested  and  brought  before  the  court  or  judge, 
and  as  the  result  of  a  trial  upon  the  charge  in  the  affidavit 
was  convicted  and  sentenced,  and  to  secure  a  reversal  of 
the  judgment  these  error  proceedings  have  been  prosecuted 
to  this  court. 

The  petition  in  error  contains  some  assignments  which 
refer  to  errors  alleged  to  have  occurred  during  the  trial.  It 
has  been  said  by  this  court  that  a  proceeding  against  a 
party  for  contempt  is  in  the  nature  of  a  criminal  prosecu- 
tion. {Oandy  v.  State,  13  Neb.,  445;  Boyd  v.  State,  19 
Neb.,  128;  Johnson  v.  Bouton,  36  Neb.,  903;  CfChander 
V.  State,  46  Neb.,  10.)  It  was  also  determined  in  the  case 
of  Qandy  v.  State,  suprct,  that  "A  judgment  for  contempt 
may  be  reviewed  on  error  in  the  supreme  court  in  the  same 
manner  as  criminal  cases."  It  would  seem  to  follow  that 
the  rules  of  practice  governing  error  proceedings  should  be 
adopted  and  made  applicable  to  contempt  cases  where  the 
issues  are  tried,  and  among  them  the  one  by  which  a  party 
who  desires  a  review  of  errors  occurring  during  the  trial 
of  a  case  must  file  a  motion  for  new  trial  pointing  out 
such  error.  (Davis  v.  State,  31  Neb.,  243.)  There  was  no 
motion  for  new  trial  filed  in  this  case,  hence  we  cannot  re- 
view any  of  the  errors  assigned  which  are  alleged  to  have 
been  committed  during  the  trial.  This  includes  the  as- 
signment of  error  regarding  the  insufficiency  of  evidence 
to  support  the  finding  and  judgment. 

There  are  some  assignments  which  are  directed  towaftd 
what  are  alleged  to  be  defects  in  the  information  and  warrant, 
or  order  of  arrest,  in  matters  of  form.  These  are  questions 
which  should  have  been  raised  by  objections  made  in  the 
proper  manner  before  going  to  trial.  This  was  not  done, 
and,  if  they  existed,  they  were  waived.  (Davie  v.  State,  31 
Neb.,  252.) 
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There  are  some  assignments  of  error  in  which  it  is  al- 
leged the  judge  was  without  authority  of  law  to  fine  and 
imprison  plaintiff  in  error,  and  was  without  jurisdiction  to 
try  and  sentence  him,  and  that  the  judgment  was  unlawful 
and  void.  The  authority  to  entertain  such  a  proceeding,  to 
try  the  issues  and  render  judgment,  is  conferred  upon 
courts  and  judges  thereof.  (See  Code  of  Civil  Procedure, 
sec.  260.)  The  court  had  jurisdiction  of  the  injunction 
suit  and  the  judge  had  authority  to  make  the  restraining 
order,  and  its  obedience  was  imperative  so  long  as  it  re- 
mained in  force,  and  upon  complaint  filed  of  its  violation 
and  the  party  being  brought  before  the  judge  to  answer 
the  charge,  upon  the  evidence  adduced  during  the  trial  was 
determined  guilty  and  a  sentence  imposed  such  as  is  con- 
templated or  prescribed  by  law. 

In  such  ])ortion  of  the  proceedings  of  the  trial  court  or 
judge  as  are  properly  presented  here  for  review  nothing 
has  been  assigned  or  indicated  in  either  the  petition  in 
error  or  argument  for  plaintiff  in  error  which  was  errone- 
ous, and  the  judgment  must  be 

Affirmed. 


George  B.  Chapman  v.  W.  S.  Garber. 

FiLBD  October  1,  1895.    No.  6144. 

Contribution:  Principal  and  Surety:  Payment  by  Re- 
newal OF  Note.  If  a  not«  signed  bj  a  principal  and  two  or 
more  sureties  is  discharged  bj  the  execution  and  deliyery  of  a 
new  note  executed  by  the  principal  and  one  of  the  sureties,  and 
the  surety  is  forced  to  pay  the  last  note,  this  does  not  entitle 
him  to,  and  he  cannot,  compel  his  co-surety  or  co-sureties  on  the 
first  note  to  contribute.  The  execution  and  deli  very  of  the  sec- 
ond note  was  not  a  payment  of  the  first  note  by  the  surety  alone. 
It  but  efiiMSted  a  change  in  the  form  of  contract 

:  :  .     A  promissory  note  to  be  executed  for  the 
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purpose  of  discharging  a  prior  note  aigned  bj  a  priocipal  and  two 
sureties  was  presented  by  the  principal  maker  to  one  of  the 
sureties  for  hid  aignatare,  it  then  bearing  the  signatures  of  the 
principal  and  other  suretj  on  the  prior  note.  Heldj  In  the  ab- 
sence of  an  J  agreement  or  understanding  with  his  co-surety  on 
the  prior  note  in  regard  to  his  signing  the  second  note  as  surety, 
he  had  the  right  to  refuse  to  sign  the  second  note,  or  he  oould 
sign  it  in  such  manner  as  to  limit  or  modify  his  liability  and 
make  it  other  than  that  of  a  surety,  and,  if  he  did  so  sign  it,  the 
surety,  being  compelled  to  pay  it,  oould  not  exact  contribution 
from  him. 

3.  Negotiable  Instniments:  PfiiNciPAL  and  Subbty.  The 
opinion  in  the  case  of  Stump  v.  Richardson  Oounty  Bank,  24  Neb., 
522,  examined  and  distinguished. 

Ebkor  from  the  district  court  of  Lancaster  county.  Tried 
below  before  Tibbets,  J. 

Davis  it  Hibner^  for  plaintiff  in  error. 

Reese  &  GUkesoUy  contra. 

Harrison,  J. 

The  plaintiff  in  this  action  stated  in  his  petition,  in  sub- 
stance, that  Al.  E.  Ewan,  as  principal,  and  the  plaintiff 
and  defendant,  as  sureties,  of  date  July  13,  1889,  signed 
and  delivered  to  the  Capital  National  Bank  a  promissory 
note  in  the  sum  of  f  300,  payable  ninety  days  after  date ; 
that  the  note  was  not  paid  at  its  maturity,  but  was  renewed, 
and  the  time  of  payment  extended  three  several  times,  the 
last  of  which  renewals  was  of  date  November  17,  1890, 
and  before  maturity  of  the  last  of  the  renewal  notes  the 
principal,  Al.  E.  Ewan,  became  insolvent  and  absconded 
from  or  left  the  state,  and  on  the  26th  day  of  November 
the  plaintiff  paid  the  amount  of  indebtedness.  The  relief 
prayed  for  was  judgment  for  $160,  or  one-half  the  amount 
paid,  with  interest,  or  for  contribution  as  co-surety.  The 
defendant  in  his  answer  admitted  signing  as  surety  the  note 
declared  upon  in  plaintiff's  petition ;  denied  that  there  were 
6 
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any  renewals  of  it^  and  further  pleaded  that  it  was  paid  Id 
full  by  the  principal  maker,  and  that  the  other  notes  which 
were  signed  by  plaintiff  and  defendant  as  sureties  for  EwaD 
were  by  him  paid ;  that  on  August  16,  1890,  Ewan,  as 
principal,  and  plaintiff,  as  surety,  signed  a  note  in  favor  of 
the  Capital  National  Bank  for  the  sum  of  $300,  payable 
ninety  days  after  date,  which  the  defendant  also  signed  as 
follows:  '^  W.  S.  Garber,  guarantying  note  good  and  col- 
lectible,'' and  not  as  surety ;  that  this  note  was  paid  Novem- 
ber 26, 1890,  by  the  plaintiff  and  he  has  sued  the  defendant 
in  this  action  for  one-half  of  the  amount  then  paid.  The 
reply  of  plaintiff  is  as  follows: 

^' Comes  now  the  plaintiff,  and  for  reply  to  the  defend- 
ant's answer  herein  filed — 

^'1.  Admits  that  the  defendant  signed  said  note  as  surety 
and  co-surety  with  the  plaintiff,  but  denies  that  said  note 
was  paid  by  Al.  E.  Ewan,  and  alleges  that  said  note  was 
never  paid,  but  was  renewed  from  time  to  time  until  the 
same  was  paid  by  this  plaintiff  as  alleged  in  his  petition^ 
and  denies  each  and  every  allegation  of  new  matter  in  said 
answer  set  forth." 

The  result  of  a  trial  in  the  district  court,  a  jury  being 
waived,  was  a  judgment  for  defendant,  to  reverse  which  is 
the  object  of  this  error  proceeding  on  behalf  of  plaintiff. 

It  appears  from  the  evidence  that  the  four  notes  were 
executed  and  delivered  to  the  bank  and  that  the  second  was 
a  renewal  or  payment  of  the  first,  the  third  of  the  second, 
and  the  fourth  of  the  third.  That  the  first,  second,  and 
third  were  signed  by  plaintiff  and  defendant  as  sureties  for 
Al.  E.  Ewan,  the  principal  maker;  that  the  fourth  was 
signed  by  the  principal  and  presented  to  the  plaintiff,  who 
signed  and  gave  it  to  the  principal,  who  presented  it  ta 
defendant  to  sign;  that  defendant  refused  to  attach  his 
signature  to  it  in  the  relation  of  surety,  but  did  sign  it  in 
the  manner  we  have  hereinbefore  indicated,  after  which  the 
note  was  delivered  to  the  bank  and  the  third  of  the  series 
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canceled  and  surrendered  to  the  parties.  It  does  not  ap» 
pear  that  there  was  any  anderstanding  or  agreement  be- 
tween plaintiff  and  defendant  in  regard  to  signing  the  notes 
and  their  relative  rights  and  positions  created  or  to  be  es- 
tablished thereon.  It  is  urged  by  counsel  for  plaintiff  that 
if  the  indebtedness  evidenced  by  the  third  note  was  extin- 
guished or  paid  by  the  execution  and  delivery  to  the  bank 
of  the  fourth,  that,  inasmuch  as  plaintiff  signed  the  last 
note  as  surety  and  it  paid  the  third,  on  which  the  defend- 
ant was  his  co-surety,  the  liability  of  the  defendant  to  con- 
tribute to  the  payment  was  established  by  such  satisfaction 
of  the  third  note.  This  argument  in  behalf  of  plaintiff  is 
not  sonnd  and  the  position  assumed  is  untenable.  If  the 
fourth  note,  or  the  one  by  which  the  third  was  paid,  had 
been  the  individual  note  of  the  plaintiff  it  would  have  been 
a  payment  by  him  and  would  have  entitled  him  to  contri- 
bution from  defendant,  but  the  fourth  note  being  the  obli- 
gation of  the  principal  debtor  and  the  plaintiff,  and  also 
signed  by  defendant,  was  not  a  payment  of  the  debt  by 
plaintiff  and  did  not  create  the  right  in  him  to  call  upon 
the  defendant  for  contribution.  (Bell  v.  Boyd,  13  S.  W. 
Rep»  [Tex.],  232;  the  doctrine  which  is  referred  to  with 
approval  in  Smith  r.  Maaon^  44  Neb.,  610.)  It  is  further 
contended  by  counsel  for  plaintiff  that  inasmuch  as  plaint- 
iff and  defendant  had  signed  the  first  note  as  co-sureties, 
and  created  the  liabilities  each  to  the  other  by  such  act  of 
signing,  it  was  not  competent  or  within  the  power  of  de- 
fendant to  alter  or  modify  the  existing  liability  as  between 
him  and  his  co-surety.  Here  we  will  again  call  attention' 
to  the  facts  attending  the  execution  of  the  fourth  note,  or 
last  of  the  series  which  figured  in  the  transactions  out  of 
which  arose  the  present  controversy.  There  was  no  agree- 
ment or  understanding  between  plaintiff  and  defendant  in 
regard  to  signing  any  of  the  notes.  When  the  last  one 
was  executed  the  principal  and  plaintiff  attached  their  sig- 
natures to  it  and  it  was  then  entrusted  to  the  principal  to 
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obtain  that  of  the  defendaDt,  who  refused  to  again  sign  as 
surety,  but  signed  it  in  the  manner  herein  shown,  and  not 
80  as  to  be  liable  to  plaintiff  as  a  co-surety,  and  the  note 
was  then  delivered  to  the  bank  and  the  third  of  the  notes 
given  was  canceled  and  surrendered  and  this  one  took  its 
place.  The  defendant  had  the  right  to  refuse  to  sign  the 
last  note,  or  to  sign  it  in  the  manner  or  with  such  restric- 
tions as  to  liability  as  he  chose  or  desired  to  make,  and  the 
plaintiff  cannot  recover  against  bim  in  this  action  as  a  co- 
surety. 

We  are  cited  by  counsel  for  plaintiff  to  the  case  of  Slump  v. 
Richardson  County  Bank,  24  Neb.,  522,  and  it  is  insisted  that 
the  rule  therein  announced  is  applicable  to  the  facts  and  cir- 
cumstances developed  in  the  case  at  bar  and  decisive  of  the 
questions  involved.  A  careful  reading  of  the  case  referred 
to  convinces  us  that  it  does  not  conflict  with  the  rule  an- 
nounced herein.  It  must  be  borne  in  mind  that  in  all 
cases  of  this  nature  the  actual  intention  of  the  parties  to  an 
instrument,  or  the  actual  relationship  which  exists,  may  be 
shown,  regardless  of  the  form  which  the  transaction  may 
have  assumed  or  which  may  have  been  attempted  to  place 
upon  it,  and  in  the  case  of  Stump  v.  Richardson  County 
Banky  supra,  this  doctrine  was  applied :  That  there  were 
no  facts  proved  tending  to  establish  a  change  in  the  rela- 
tionship between  the  parties  litigant  at  the  making  and  in- 
dorsing of  the  first  note  prior  to  or  at  any  renewal  of  it,  the 
change  made  being  merely  in  a  matter  of  form.  In  the  case 
at  bar  the  facts  show  both  an  intention  to  change  the  rela- 
tionship and  an  expression  of  the  intention  in  the  form  of 
signature,  and  to  make  a  change  which  it  was  entirely  com- 
petent and  within  the  power  of  defendant  to  make  if  be  so 
desired.     The  judgment  of  the  district  court  is 


Affirmed. 
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Fred  Grossman  v.  State  of  Nebraska. 

Filed  October  1,  1895.    No.  T713. 

1.  Criminal  Iaw:  Statements  of  Counsel:  Evidence:  Re- 
view. Mere  statemeDts  made  bj  a  coanael  in  the  coane  of  an 
argnment,  even  thoagh  contained  in  a  bill  of  exceptions,  cannot 
be  considered  as  eTidence  of  the  facts  so  stated. 

%  Conflicting  Evidence :  Review.  Facts  determined  npon  con- 
sideration by  the  district  conrt  of  contradictory  affidavits  will 
be  presumed  by  the  supreme  court  to  have  been  folly  established 
by  the  proofa 

Error  to  the  district  court  for  Lancaster  couuiy.  Tried 
below  before  Holmes,  J. 

R,  D,  Steams,  for  plaintiff  in  error. 

A.  8,  Churchill,  Ailorney  General,  and  George  A.  Day^ 
Deputy  Attorney  General^  for  the  state. 

Ryan,  C. 

The  plaintiff  in  error  wns  convicted  in  the  Lancaster 
coanty  district  court  of  unlawfully  and  feloniously  receiv- 
ing stolen  property  of  the  value  of  $63. 

The  first  error  argued  is  that  the  court  erred  in  ordering 
five  talesmen  to  be  called  to  fill  the  panel.  The  grounds 
of  objection  alleged  to  this  procedure  are  that  in  the  first 
instance  the  court,  upon  request,  had  directed  a  special 
panel  to  be  drawn,  and  before  this  panel  was  exhausted  had 
required  the  sheriff  to  call  talesmen  for  the  trial  of  this 
cause.  In  the  bill  of  exceptions  we  find  a  venire  facias  re- 
quiring the  sheriff  to  summon  twenty  persons  named  to  serve 
as  petit  jurors.  This  was  served  upon  eighteen  of  the  per- 
sons named  and  i^uired  their  attendance  forthwith.  This 
venire  was  issued  and  served  February  19,  1895,  and  on 
the  same  day  the  jury  in  this  case  was  impaneled.  The 
record  of  the  proceedings  of  the  court  in  this  trial  recited 
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that  "the  impaneling  of  the  jury  herein  was  entered  upon, 
and  the  regular  panel  of  petit  jurors  being  exhausted  and 
the  jury  in  the  case  not  being  complete,  it  is  by  the  court 
ordered  that  the  sheriff  of  Lancaster  county  be,  and  he  is 
hereby,  ordered  to  call  talesmen  qualified  to  serve  as  jurors 
in  this  case,  to  which  the  defendant  duly  excepts,'*  etc. 
There  was  no  affidavit  filed  as  to  what  proceedings  were 
in  fact  had  in  court*  The  bill  of  exceptions  recites  what 
was  said  by  the  counsel  for  the  plaintiff  in  error,  to  the 
effect  that  while  twenty  persons  had  been  summoned  but 
three  were  present;  that  the  court  had  excused  jurors  from 
the  panel  without  counsel  for  the  accused  being  present 
or  having  knowledge  of  that  fact.  These  statements  of 
the  counsel,  while  they  may  have  been  in  fact  true,  were 
not  evidence.  This  being  the  case,  we  have  before  us  no 
proof  of  the  existence  of  the  facts  showing  the  alleged  abuse 
of  discretion  by  the  district  court. 

There  are  matters  complained  of,  for  instance,  the  per- 
mitting of  outbursts  of  applause,  the  separation  of  one 
juror  from  the  others  contrary  to  the  direction  of  the  court 
in  that  regard^  and  the  fact  that  there  was  an  earnest  con- 
versation between  the  county  attorney  and  a  juror  before 
the  trial  was  concluded  and  after  its  commencement.  It  is 
a  sufficient  answer  to  this  class  of  objections  to  say  that 
these  matters  were  matters  of  fact  considered  and  deter- 
mined by  the  district  court  upon  conflicting  evidence  and 
that  there  is  perceived  no  reason  for  interfering  with  the 
conclusions  reached. 

The  evidence  adduced  by  the  state  was  amply  sufficient 
to  justify  the  conviction  complained  of  if  the  jury  believed 
it  in  preference  to  that  offered  by  the  plaintiff  in  error  in 
<K)ntradiction. 

We  find  no  errors  in  regard  to  the  instructions  as  given 
or  as  refused.  Indeed,  if  in  any  single  one  there  was  er- 
ror we  would  be  powerless  to  review  it,  for  all  the  instruc- 
tions were  grouped  in  two  classes  in  the  assignment  of  er- 
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rors  in  the  motion  for  a  new  trial, — the  one  pertaining  to 
instructions  given;  the  other,  to  those  refused. 

The  record  has  been  carefully  examined  and  re-examined 
in  the  light  of  the  brief  presented  by  the  plaintiff  in  error, 
but  without  any  substantial  ground  of  complaint  being 
found.     The  judgment  of  the  district  court  is 


Affirmed. 


William  Bowen  v.  State  of  Nebraska  et  al. 

Fiuto  OcTOBBB  1, 1895.     No.  7370. 

1.  Beview:  Stipulation  Filed  Bklow  After  Judgment.    A 

stipalation  of  the  facto  filed  in  the  district  coart  afUr  ite  jodg- 
ment  has  been  rendered  cannot  be  considered  npon  proceedings 
for  tbe  review  of  such  judgment  in  the  sapreme  ooart. 

2.  :  Rbcx)RD.  Where  the  qnestions  presented  in  error  proceed- 
ings are  dependent  upon  the  existence  of  certain  facto  there  can 
be  no  review  of  snch  questions  in  the  absence  of  a  showing  that 
any  evidence  was  introduced  upon  the  trial  in  the  district  court 

Ebror  to  the  district  court  for  Holt  county.  Tried 
Ik'Iow  before  Kinkaid  aud  Bartow,  JJ. 

H.  M.  UUley,  for  plaintiflF  in  error. 

H,  E,  Murphy,  contra. 

Ryan,  C. 

The  district  court  of  Holt  county  fixed  the  penal  sum  of 
<he  bond  of  Barrett  Scott  at  $70,000  in  a  prosecution 
therein  pending.  Upon  an  application  for  a  writ  of  habeas 
corpus  this  court  held  the  penal  sum  named  not  excessive. 
(In  re  ScoU,  38  Neb.,  602.)  The  petition  in  the  case  now 
cinder  consideration  was  filed  December  4,  1893,  in  said 
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district  coart  by  the  defendants  in  error  and  an  injunctioD 
allowed  December  6  to  prevent  the  release  of  Barrett  Soott 
by  plaintiff  in  error,  the  county  judge  of  said  county,  upoD 
a  recognizance  proposed  to  be  by  him  approved.  From 
the  answer  found  in  the  record  it  appears  that  the  county 
judge  of  Holt  county,  at  the  time  the  petition  was  filed,  was 
taking  steps  toward  admitting  Barrett  Scott  to  bail  in  the 
sum  above  named.  It  does  not  appear,  however,  wheo 
this  answer  was  in  fact  filed  nor  that  it  ever  was  filed* 
The  reply  was  filed  December  II,  1893.  A  stipulation 
was  filed  December  12,  1893,  in  which  it  was  admitted 
that  the  district  court  of  Holt  county  was  in  session  No- 
vember 27,  1893,  and  was  transacting  business,  and  od 
that  day  took  a  recess  until  the  5th  day  of  December,  1893^ 
and  that  at  the  time  of  the  taking  of  the  bond  of  Barrett 
Scott  both  judges  of  said  district  court  were  absent  from 
Holt  county  and  were  holding  court  in  the  counties  of 
Sheridan  and  Dawes  in  said  district,  and  that  at  the  time  of 
the  filing  of  the  stipulation  the  September  term  of  the  dis- 
trict court  of  Holt  county  had  not  yet  adjourned.  While 
the  stipulation  was  filed  December  12,  1893,  the  trial  was- 
had  and  decree  entered  on  the  day  previous.  A  motion  in 
the  nature  of  a  motion  for  a  new  trial  was  overruled  on 
December  12,  1893,  from  which  we  are  led  to  infer  that 
the  stipulation  above  referred  to  was  perhaps  filed  after  the 
said  motion  was  passed  upon.  However  this  in  fact  may 
be,  it  is  clear  it  was  not  filed  early  enough  to  have  received 
consideration  upon  the  trial.  The  record  purports  to  con- 
tain a  bill  of  exceptions,  but  we  can  find  nothing  of  the 
nature  of  evidence  except  the  stipulation  to  which  reference 
has  already  been  made.  We  cannot,  therefore,  determine 
this  error  proceeding  upon  the  facts,  and  these  being  elimi- 
nated, no  question  remains  for  our  consideration.  The 
judgment  of  the  district  court  is,  therefore, 


Affirmed. 
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John  B.  Walker  v.  State  of  Nebraska. 
FiLKD  October  1, 1895.    No.  6887. 

1.  Homicide:  Defbnsb  of  Insanity:  Tbial.    Where  inaanity 

or  lanaey  has  not  origioated  since  the  offense  charged  is  alleged 
to  have  heen  committed,  there  is  no  requirement  that  the  ex- 
istence of  each  lunacy  or  inaanity  should  be  determined  by  a 
jury  impaneled  to  determine  whether  or  not  the  accused  is  of 
sound  mind. 

2.  Murder :  Pen  a  lty.    The  offeni*e  charged  having  been  committed 

before  chapter  44,  Session  Laws,  1893,  went  into  effect,  it  was 
not  necessary  that  the  Jury  in  the  rerdict  of  guilty  should  fix 
the  penalty  which  should  be  inflicted. 

Error  to  the  district  court  for  Dawson  county.     Tried 
below  before  Holcomb,  J. 

C.  W.  MeNamar,  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  General,  and  George  A.  Day, 
DejnUy  Attorney  General,  for  the  state. 

Ryan,  C. 

Plaintiff  in  error  was,  in  the  district  court  of  Dawson 
county,  convicted  of  murder  in  the  first  degree.  There 
was  no  controversy  as  to  the  fact  of  the  homicide.  The 
principal  questions  raised  were  as  to  the  insanity  of  the  ac- 
cused when  the  act  was  committed  and  when  the  trial  took 
place.  When  the  arraignment  was  about  to  be  had  there 
was  a  showing  of  the  probable  unsoundness  of  the  mind  of 
the  prisoner,  to  such  an  extent  that  he  could  not  assist  in 
the  conduct  of  his  defense,  wherefore  it  was  insisted  that 
he  should  not  be  required  to  plead  or  enter  upon  his  de- 
fense until  a  jury  should  be  impaneled  and  a  trial  be  had 
as  to  his  insanity.  Upon  the  showing  made,  including  an 
examination  by  the  court  of  the  accused,  the  court  found 
and  entered  of  record  his  finding  that  ^4he  defendant  un- 
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derstands  the  nature  of  the  charge  made  against  him,  and 
that  he  is  competent  to  make  his  defense  in  the  action  and 
competent  to  plead  to  the  information  filed  against  him.^' 
The  court  further  found  that  the  question  of  the  sanity  of 
the  accused  was  properly  triable  upon  a  plea  to  the  infor- 
mation. This  was  on  the  12th  day  of  September,  1893, 
and  on  the  23d  of  November  thereafter,  immediately  fol- 
lowing, the  court  further  found  ''that  no  other  or  different 
causes  or  reasons  exist  therefor  [that  is,  as  to  prisoner's 
sanity]  than  heretofore  presented  to  the  court,  that  the  al- 
leged insanity,  if  existing,  b^an  and  was  existing  prior  to 
said  homicide,  and  did  not  occur  since  the  commission  of 
the  alleged  homicide,  and  is  a  matter  properly  triable  upon 
the  main  issue  in  the  case.''  As  facts,  these  findings  were 
fully  sustained  by  the  evidence  submitted.  Counsel  for 
the  plaintiff  in  error  cites  but  two  sections  of  the  statute  in 
his  argument  upon  the  right  to  have  tried  by  a  jury  the 
question  of  insanity  before  being  compelled  to  plead  to  the 
information  or  make  a  defense  against  its  charges.  Of 
these  sections  the  first  cited  (Criminal  Code,  sec.  553)  ap- 
plies solely  to  the  sanity  of  the  person  under  sentence  of 
death*  The  other  (Criminal  Code,  sec.  454)  is  limited  to 
persons  who  become  lunatic  or  insane  after  the  commission 
of  the  offense.  In  each  of  these  classes  a  jury  trial  must 
already  have  been  had  before  insanity  supervened  so  that 
otherwise  than  by  the  methods  provided  in  the  above  sec- 
tions no  trial  to  a  jury  of  the  fact  of  his  insanity  or  lunacy 
could  be  had  by  the  person  under  conviction.  Where, 
however,  the  alleged  insanity  or  lunacy  is  claimed  to  have 
been  in  existence  before  trial  upon  information  is  begun, 
the  legislature  probably  assumed  that  no  provision  for  an 
independent  trial  of  the  question  of  sanity  was  necessary, 
therefore  no  such  provision  was  made  for  such  an  independ- 
ent trial.  In  the  absence  of  such  a  provision  of  the  stat- 
ute we  can  perceive  no  reason  which  would  justify  the  dis- 
trict court  in  submitting  twice  to  a  jury  the  question  of 
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the  insanity  or  lunacy  of  the  person  accused  of  a  criminal 
offense.  The  evidence  was  not  so  clearly  wanting  to  sus- 
tain the  verdict  of  the  jury,  sanctioned  as  it  was  by  the 
refusal  of  the  district  court  to  grant  a  new  trial,  that  this 
court  should  interfere  and  by  a  reversal  set  aside  the  judg- 
ment of  the  district  court,  even  though  as  an  original  propo- 
sition we  might  believe  the  plaintiff  in  error  at  the  time 
of  the  homicide  was  of  unsound  mind. 

All  the  instructions  given  were  by  the  motion  for  a  new 
trial,  as  well  as  by  the  petition  in  error,  criticised  in  a  sin- 
gle group.  In  a  case  of  ordinary  importance  it  would  be 
8u£5cient  to  note  this  fact  as  affording  a  suiBcient  reason  for 
disregarding  this  assignment  if  there  was  found  in  the 
group  a  single  instruction  not  open  to  criticism.  Treating 
this  assignment,  however,  as  a  challenge  of  the  correctness 
of  the  instructions  as  a  whole,  we  are  unable  to  agree  with 
the  counsel  for  the  plaintiff  in  error  in  his  somewhat  tech- 
nical criticisms.  We  have,  however,  gone  a  step  further 
and  have  examined  each  instruction  separately,  and  have 
been  able  to  find  no  substantial  ground  of  complaint  in 
either  of  them. 

It  is  insisted  that  the  jury  should  have  fixed  the  penalty 
in  the  verdict  in  accordance  with  the  provisions  of  chapter 
44,  Laws,  1893.  The  provisions  of  that  act  in  terms  are 
restricted  to  any  person  who  shafl  after  its  passage  commit 
one  of  the  crimes  therein  described.  The  act  in  question 
had  no  emergency  clause  and  was  approved  April  8, 1893, 
so  that  at  the  time  the  homicide  was  committed  (May  11, 
1893)  chapter  44  aforesaid  was  not  yet  in  effect.  There 
was,  therefore,  no  requirement  that  the  jury  in  this  case 
should  fix  the  penalty  which  should  be  inflicted  upon  the 
plaintiff  in  error.     The  judgment  of  the  district  court  is 

Affirmed. 

January  10,  1896,  fixed  for  the  execution  of  the  sentence 
imposed  by  the  district  court. 
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John  P.  Heald  et  al.  v.  Polk  County. 

FiLBD  October  1,  1895.    No.  6704. 

Offioe  and  Officers:  Compknsation.  When  the  law  pre- 
scribes the  duties  of  a  public  officer  and  fixes  the  compensation 
of  such  officer  he  must  perform  all  the  duties  required  of  him  by 
the  law  for  such  compensation.  State  v.  Silver j  9  Neb.,  85,  and 
Bayha  v.  Wdnter  County,  18  Neb.,  131,  reaffirmed. 

County  Clerks:  Compensation  for  Making  Tax  Listo. 
By  the  statute  in  force  in  1883  county  clerks  of  counties  having 
less  than  25,000  inhabitants  were  required  as  a  part  of  the  duties 
of  their  office  to  make  out  the  tax  lists  of  such  counties  for  said 
year,  and  for  this  service  such  clerks  were  not  entitled  to  any 
extra  compeusation. 

:  :  Fees:  CJouNTY  Boards:  Allowance  OF  Claims. 

The  county  clerk  of  such  a  county  in  the  year  1683  duly  made 
report  to  the  county  board  of  all  fees  received  by  him  as  such 
clerk  for  said  year.  Such  report  was  by  the  county  board  ap- 
proved, and  the  clerk  retained  of  the  fees  collected  $1,500,  that 
sum  being  his  compensation  as  fixed  by  the  law.  Said  clerk 
duly  filed  a  claim  of  $200.24  against  said  county  for  making  out 
the  tax  list  of  the  county  for  said  year,  which  claim  was  duly 
audited  by  the  county  board  and  paid  to  said  county  clerk.  In 
a  suit  by  the  county  against  the  clerk  and  the  sureties  on  his 
official  bond  to  recover  this  sum,  held,  (1)  that  the  county  board, 
in  examining  the  reports  made  to  it  by  said  clerk  of  fees  received 
by  him  as  such  officer,  and  in  adjusting  the  account  between  the 
county  and  said  clerk,  exercised  ministerial  functions  only 
{Kemerer  v.  State,  7  Neb.,  130,  and  StaU  v.  Roderick,  25  Neb.,  629, 
limited  and  reaffirmed);  (2)  that  the  action  of  the  county  board 
in  examining  and  adjusting  the  reports  made  to  it  by  the  clerk 
of  fees  received  by  him  for  the  year  1883,  and  its  action  in  al- 
lowing the  clerk  the  claim  filed  against  the  county  for  making 
the  tax  list,  were  independent  transactions;  (3)  that  the  county 
board,  in  passing  upon  the  claim  filed  against  the  county  by  the 
clerk  for  making  up  the  tax  list,  exercised  judicial  functions,  and 
its  decision  in  the  premises  not  having  been  appealed  from  was 
final ;  (4)  that  the  fact  the  claim  presented  by  the  derk  for  mak- 
ing up  the  tax  list  was  without  merit,  and  was  one  for  which 
the  county  was  not  legally  liable,  did  not  oust  the  county  board 
of  jurisdiction  in  the  premises. 
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4.  Counties:  County  Boards:  Claims:  Allowancb:  Rbb  Ad- 
JDDICATA.  The  ooonties  of  this  state  are  bodies  corporate  and 
politic  Their  powers  as  such  bodies  are  exercised  bj  their 
oonnty  boa^ls.  Such  boards  are  invested  with  ezclusiTe,  origi- 
nal jarisdiction  to  hear  and  determine,  to  allow  or  disallow,  all 
claims  filed  against  their  counties.  In  passing  upon  such  claims 
they  act  jadicially  and  their  decisions  in  the  premises  are  con- 
clnslTe  unless  appealed  from. 

Error  from  the  district  oourt  of  Polk  countj.  Tried 
below  before  Bates,  J. 

Holmes,  Cornish  &  Lamb,  for  plaintiff  in  error,  cited : 
Dixon  County  v.  Barnes,  13  Neb.,  294;  Brown  v.  Otoe 
County,  6  Neb.,  Ill ;  Bowers  v.  Rice,  19  Neb.,  578;  Lamb 
V.  Briggs,  22  Neb.,  144. 

Harry  Jf,  Marquis,  County  Attorney,  contra,  cited :  ^ate 
V.  Silver,  9  Neb.,  85;  State  v.  Ream,  16  Neb.,  681;  Palo 
Alio  County  v.  Burlingame,  32  N.  W.  Rep.  [la.],  269; 
Board  of  County  Commissioners  v.  Sheehan,  43  N.  W.  Rep. 
[Minn.],  690;  Chicago,  B.  &  Q.  R.  Co.  v.  Bernard,  32 
Neb.,  306;  Thompson  v.  Pioneer  Press  Co.,  33  N.  W.  Rep. 
[Minn.],  861;  Bowers  v.  Rice,  19  Neb.,  578;  MoNamara 
V.  Cabon,  21  Neb.,  690;  Black  v.  Cabon,  24  Neb.,  248; 
Marsh  v.  Snyder,  14  Neb.,  8 ;  Lewis  ©.  WatriLs,  7  Neb., 
477 ;  Crowell  v.  Johnson,  2  Neb.,  156 ;  Wausau  Boom  Co. 
r.  Plumer,  6  N.  W.  Rep.  [Wis.],  64. 

Ragan,  C. 

John  P.  Heald  was  the  duly  elected,  qualified,  and  act- 
ing county  clerk  of  Polk  county  during  the  year  1893. 
This  suit  was  brought  by  Polk  county  against  Heald  and 
the  sureties  on  his  ofiBcial  bond  as  such  clerk  to  recover 
$200.24  fees  which  it  is  alleged  Heald  collected  and  re- 
tained as  county  clerk  for  said  year  in  excess  of  the  com- 
pensation allowed  him  by  law  for  services  rendered  as  such 
clerk  for  such  year.     Polk  county  had  a  verdict  and  judg- 
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meat  and  Heald  has  proeecuted  to  this  court  a  petition  in 
error. 

The  undisputed  evidence  in  the  case  is  that  Polk  county 
in  the  year  1883  had  a  population  of  less  than  25,000  in- 
habitants; that  Heald  made  out  the  tax  list  of  said  county 
for  said  year,  and  made  out  and  filed  with  the  board  of 
commissioners  of  said  county  his  claim  against  it  for 
$200.24  for  making  out  such  tax  list;  that  such  claim  was 
duly  audited,  a  warrant  drawn  on  the  treasurer  in  favor  of 
Heald  for  said  amount  and  the  same  duly  paid  ;  that  Heald 
made  a  report  to  the  county  authorities  of  all  the  fees  re- 
ceived by  him  for  the  year  1883  as  such  county  clerk,  ex- 
cept this  item  for  making  up  the  tax  list;  that  the  county 
board  examined  his  reports,  approved  the  same,  and  al- 
lowed him  to  retain  fees,  besides  the  tax  list  item,  to  the 
amount  of  $1,600  for  said  year.  The  law  in  force  at  that 
time  fixed  the  compensation  or  salary  of  county  clerks  of 
counties  having  less  than  25,000  inhabitants  at  $1,500  per 
year.  There  was  no  law  in  force  in  that  year  which  al- 
lowed county  clerks  in  counties  having  less  than  25,000 
inhabitants  any  extra  compensation  for  making  tax  lists. 
The  law  then  in  force  fixing  the  compensation  of  such 
county  clerks  was  section  1  of  an  act  passed  and  approved 
February  15, 1877,  and  which  took  eflFect  January  1, 1878. 
This  law  limited  the  compensation  of  such  county  clerks  to 
$1,500  per  year,  and  required  them  to  account  and  pay 
over  to  the  county  all  fees  received  by  them  in  excess  of 
said  sum  of  $1,500.  When  the  law  prescribes  the  duties 
of  a  public  officer  and  fixes  the  compensation  or  salary  of 
such  officer  by  the  year,  then  such  officer  must  perform  all 
duties  required  of  him  by  law  for  the  compensation  fixed. 
(State  V.  Silver,  9  Neb.,  85;  Bay  ha  v.  Webster  County,  18 
Neb.,  131.)  At  the  time  Heald  qualified  for  the  office 
of  county  clerk,  and  before  that  time,  the  law  made  it  the 
duty  of  county  clerks  of  counties  having  less  than  25,000 
inhabitants  to  make  out  the  tax  lists  of  their,  counties  for 
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each  year.  This  was  not  extra  work.  It  was  as  much  a 
part  of  his  duty  to  make  oat  the  tax  lists  because  he  was 
county  clerk  as  it  was  his  duty  to  file  chattel  mortgages 
brought  to  his  office  for  that  purpose.  By  section  44, 
diapter  28,  Compiled  Statutes,  1893,  it  is  provided  that 
the  county  clerk,  and  other  officers,  shall  keep  a  book  to 
be  known  as  a  fee-book,  in  which  he  shall  enter  each  and 
every  item  of  fees  collected  by  him,  the  name  of  the  party 
from  whom  he  received  the  fee,  the  time  of  receiving  the 
same,  the  amount  received,  and  for  what  service  the  fee 
was  charged.  And  by  section  43  of  said  chapter  it  is 
made  the  duty  of  such  county  clerk,  on  the  first  Tuesday  of 
January,  April,  July,  and  October  of  each  year,  to  make  a 
report  under  oath  to  the  county  board  showing  the  differ- 
ent items  of  fees  received  by  such  officer  for  services  per- 
formed by  virtue  of  his  office.  And  by  section  45  of  said 
chapter  it  is  provided,  that  if  the  clerk  shall  omit  to  com- 
ply with  said  sections  43  and  44  he  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined;  and  if  he  shall  make  a  false  report  under  oath  he 
shall  be  guilty  of  perjury  and  punished  accordingly.  By 
section  43,  chapter  18,  Compiled  Statutes,  1893,  it  is  pro- 
vided that  all  persons  chargeable  with  money  belonging  to 
any  county  shall  render  their  accounts  to  and  settle  with 
the  county  board  at  the  time  required  by  law,  and  pay  into 
the  county  treasury  any  balance  which  may  be  due  the 
county  and  take  receipts  therefor. 

In  Kemerer  v.  State,  7  Neb.,  130,  it  was  held  that  a 
county  board,  in  examining  the  reports  made  to  it  by 
county  officers  and  in  settling  the  account  between  such 
officers  and  the  county,  exercised  ministerial  functions 
only.  This  case  was  approved  and  followed  in  State  v. 
Roderick^  25  Neb.,  629.  Following  and  relying  upon 
these  decisions,  the  argument  of  the  county  here  is  that 
the  $200.24  allowed  by  the  county  authorities  of  Polk 
county  to  Heald  for  making  the  tax  list  constituted  part 
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of  the  fees  which  he  received  in  the  year  1883  for  services 
rendered  by  him  as  such  county  clerk,  and  which  fees  it 
was  his  duty  to  report  to  the  county  board  and  account  for. 
We  cannot  adopt  this  argument.  The  law,  it  is  true,  re- 
quired the  county  clerk  to  report  to  the  county  board  all 
fees  which  he  had  received  for  services  performed  by  him 
as  such  officer;  but  the  fees  which  the  clerk  was  required 
to  account  for  was  the  compensation  prescribed  by  law  for 
the  service  rendered  by  him  as  such  county  clerk — the 
legal  fees  which  he  was  authorized  by  law  to  charge  and 
collect.  As  already  stated,  he  was  not  entitled  to  any  fee 
for  making  out  the  tax  list  for  the  year  1883.  The  money 
appropriated  to  Heald  by  the  county  board  for  making  the 
tax  list  was  in  the  nature  of  a  gratuity,  or  donation.  But 
whatever  may  be  the  character  of  this  claim  allowed  to 
Heald  by  the  county  board,  such  claim  was  not  a  fee  pre- 
scribed by  law  as  a  compensation  to  Heald  for  a  service  he 
had  performed  as  such  county  clerk. 

Another  argument  of  the  county  is  that  the  allowance  by 
the  county  board  of  Heald's  claim  of  $200.24  for  making 
out  the  tax  list  for  (he  year  1883,  and  the  examination  and 
approval  of  the  reports  made  by  him  of  the  fees  collected 
as  county  clerk  for  the  year  1883,  were  parts  of  one  and 
the  same  transaction,  and  that  since  the  county  board  exer- 
cised only  ministerial  functions  in  examining  Heald's  re- 
ports and  adjusting  his  accounts  with  the  county,  the  board 
exceeded  its  authority  in  allowing  Heald  $200.24  for  mak- 
ing out  the  tax  list,  as  by  that  act  the  board  increased  the 
salary  or  compensation  allowed  Heald  as  clerk  for  the  year 
1883  by  that  amount;  and  that  the  board  had  no  jurisdic- 
tion or  authority  to  so  increase  the  compensation  of  Heald 
and  that  its  action  in  that  respect  was  simply  void.  We 
think  the  cases  last  cited  above  from  the  7th  and  26th  Ne- 
braska, in  so  far  as  they  hold  that  a  county  board  exercises 
only  ministerial  functions  in  its  examination  of  the  reports 
of  county  officers  and  in  settling  and  adjusting  the  accounts 


Vol.  46]       SEPTEMBER  TERM,  1896.  33 


Heald  t.  Folk  Ctoonty. 


between  such  officers  and  the  county,  are  correct.     It  is 
provided  by  the  statutes  (see  Compiled  Statutes,  1893,  sees. 
43,44,45,  art  1,  ch.  18)  that  persons  chargeable  with  money 
belonging  to  any  county  shall  render  their  accounts  to  and 
settle  with  the  county  board  and  pay  any  balance  which 
may  be  found  due  into  the  county  treasury;  and  if  any  per- 
son shall  refuse  to  render  true  accounts  or  settle,  the  county 
board  shall  adjust  the  accounts  of  such  deliuquents  accord- 
ing to  the  best  information  it  can  obtain,  ascertain  the  bal- 
ance due  the  county,  and  institute  a  proper  action  to  recover 
such  balance;  and  in  such  suit  the  delinquent  shall  not  be 
entitled  to  any  commission  and  shall  forfeit  and  pay  to  the 
county  a  penalty  of  twenty  per  cent  of  the  amount  found 
due  the  county;  and  that  it  shall  be  the  duty  of  the  court 
in  which  any  such  action  is  brought  to  include  such  penalty 
in  the  judgment  rendered.     It  is  evident  from  this  statute 
that  the  finding  made  by  a  county  board  in  adjusting  the 
accounts  of  an  officer  with  his  county  is  not  conclusive  upon 
either  the  officer  or  the  county;  but  in  a  suit  by  a  county 
against  an  officer  to  compel  him  to  pay  over  fees  collected 
the  finding  of  the  county  board,  made  upon  an  examina- 
tion and  settlement  of  such  officer^s  reports  to  it  of  the 
amount  due  from  the  officer  to  the  county,  is  at  most  pnma 
Jacie  evidence  of  the  correctness  of  the  status  of  the  ac- 
count between  the  officer  and  the  county.     But  the  holding 
of  said  cases  last  cited  should  not  be  extended  beyond  the 
point  stated  and  they  are  not  applicable  or  controlling 
under  the  facts  in  this  case.     The  action  of  the  county 
board  in  examining  the  four  reports  made  to  it  by  Heald 
of  fees  received  by  him  as  county  clerk  for  the  year  1883, 
the  approval  of  such  reports  and  the  adjusting  of  the  ac- 
counts of  Heald  with  the  county,  and  its  action  in  allow- 
ing the  claim  Heald  filed  against  the  county  for  making 
the  tax  list,  were  not  parts  of  one  and  the  same  transac- 
tion.    Heald  had  no  valid  claim  against  this  county,  and 
it  may  be  conceded  that  the  allowance  made  by  the  board 
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of  his  claim  for  making  the  tax  list  was  a  mere  shift  and 
device  resorted  to  by  the  board  for  the  purpose  of  in- 
creasing Heald's  compensation  as  county  clerk.  The  aU 
lowance  of  this  claim  was  contrary  to  law  and  the  money 
was  appropriated  for  an  unlawful  and  unauthorized  pur- 
pose; and  each  member  of  the  county  board  who  voted 
for  such  appropriation  may  have  thereby  rendered  himself 
and  the  sureties  on  his  official  bond  liable  to  the  county  for 
the  money  so  misappropriated.  The  members  of  county 
boards  are  trustees  and  agents  of  the  public  charged  with 
the  performance  of  certain  duties  and  invested  with  cer- 
tain powei-s,  and  among  these  is  that  of  conserving  the 
public  funds  and  paying  them  out  only  for  lawful  purposes ; 
and  when  a  county  board  appropriates  the  money  of  the 
public  for  any  purpose,  its  members  must  know  at  their 
peril  that  such  purpose  is  one  authorized  by  law.  But  by 
section  20,  article  1,  chapter  18,  Compiled  Statutes,  1893, 
each  county  in  this  state  is  declared  to  be  a  body  politic 
and  corporate;  and  by  section  21  of  said  chapter  it  is  de- 
clared that  the  powers  of  a  county  as  a  body  corporate  or 
politic  shall  be  exercised  by  a  county  board;  and  by  sub- 
division 3  of  section  22  of  said  article  and  chapter  it  is 
declared  that  the  county  board  shall  have  power  to  make 
all  contracts  and  to  do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  county  necessary  to  the  exercise  of 
its  corporate  powers;  and  by  subdivision  5  of  section  23 
of  said  article  and  chapter  the  county  boards  are  given 
power  to  examine  and  settle  all  accounts  against  the  county 
and  all  accounts  concerning  the  receipts  and  expenditures 
of  tlie  county.  By  section  37  of  said  article  and  chapter 
it  is  provided  that  before  any  claim  against  a  county  is  au- 
dited and  allowed  such  claim  shall  be  verified  by  the  oath 
of  the  claimant  or  his  agent  and  filed  with  the  county  clerk, 
and  that  if  the  claim  be  disallowed  in  whole  or  in  part,  the 
claimant  may  appeal  from  the  decision  of  the  board  to  the 
district  court;  and  by  section  38  of  said  article  and  chap- 
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ter  it  is  provided  that  any  taxpayer  of  the  oouuty  may  ap- 
peal from  the  aliowanoe  of  any  claim  against  the  county* 
This  court  has  many  times  construed  these  statutes,  and  it 
has  been  uniformly  held  that  a  county  board  is  invested 
with  exclusive  original  jurisdiction  to  hear  and  determine^ 
to  allow  or  disallow,  all  claims  filed  against  the  county; 
that  a  county  board,  in  passing  upon  a  claim  filed  against  the 
county,  acts  judicially,  and  that  its  decision  in  the  premises, 
if  unappealed  from,  is  final.  {Brown  v,  Otoe  County^  6  Neb.^ 
Ill ;  State  v.  Buffalo  County ,  6  Neb.,  464;  Dixon  County  r. 
Barnes^  13  Neb.,  294;  Ragoss  v.  Cuming  County ,  36  Neb.,. 
375;  Stale  v.  Churdiill,  37  Neb.,  702;  Sioux  County  v. 
Jameson,  43  Neb.,  265.) 

In  this  action  the  county  seeks  to  recover  from  Heald 
money  paid  to  him  on  a  claim  filed  by  the  latter  against 
the  ooanty.  This  claim  was  duly  verified  by  Heald,  filed 
with  the  county  clerk,  examined  by  the  county  board  and 
allowed,  and  as  no  appeal  was  tak^n  from  this  action  of 
the  county  board,  this  suit  cannot  be  maintained.  The 
claim  ought  not  to  have  been  presented  to  the  county,  as  it 
did  not  owe  Heald  anything,  and  the  board  was  quite  as 
well  aware  of  this  as  was  Heald  himself;  but  the  fact  that 
the  claim  presented  was  without  merit,  or  was  one  for 
which  the  county  was  not  legally  liable,  did  not  oust  the 
county  board  of  jurisdiction  in  the  premises.  Jurisdiction 
is  authority  to  hear  and  decide.  There  were  two  parties  to 
this  proceeding,  Heald  and  the  county.  There  was  an  is- 
sue made  by  the  filing  of  the  claim,  namely,  whether  the 
county  was  liable  for  the  claim,  and  there  was  a  judgment 
that  the  county  was  liable  and  that  Heald  should  recover. 
Here  then  was  not  only  jurisdiction,  but  on  the  part  of  the 
board  judicial  action  and  the  exercise  of  judicial  discretion. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Bevebsed  and  remanded. 
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F.  W.  Raooss  et  Aii.  V.  Cuming  County. 

Filed  Ogtobeb  1,  1895.    No.  5778. 

Ooiinty  Clerks:  Fees;  Allowance  op  Claims  by  County 
BoABDS.  The  facts  and  the  qaestions  of  law  inTolved  in  this 
case  ^re  in  all  respects  similar  to  those  involved  in  Jffedld  v.  Polk 
Qmniy^  46  Neb.,  28,  decided  herewith,  and  on  the  aathoritj  of 
that  case  the  jadgment  of  the  district  ooart  rendered  herein  la 
reversed. 

Error  from  the  district  court  of  Cuming  county.  Tried 
below  before  Norris,  J. 

J.  C  Crawford,  M.  MoLaugfUifif  and  T.  Jf.  Franae^  for 
plaintiffs  in  error. 

JET.  C.  Brome  and  P.  31,  Moodie,  contra, 

Ragan,  C. 

The  county  of  Cuming  brought  this  suit  in  the  district 
court  of  that  county  against  F.  W.  Ragoss,  as  principal, 
and  the  sureties  on  his  official  bond  as  county  clerk,  to  re- 
cover the  amount  of  certain  fees  which  the  county  alleged 
Ragoss,  during  his  term  of  office,  had  collected  for  serv- 
ices performed  by  him  as  such  clerk  and  had  retained  in 
excess  of  the  amount  which  he  was  allowed  by  law  to  re- 
tain for  the  services  performed  by  him  as  such  clerk.  The 
county  had  a  verdict  and  judgment,  and  Ragoss  and  the 
sureties  have  prosecuted  to  this  court  petitions  in  error. 

It  appears  that  during  the  time  Ragoss  was  in  office  he 
made  up  the  tax  lists  for  the  county,  made  out  the  road  su- 
pervisor's books,  canvassed  election  returns,  and  performed 
other  services  which,  under  the  law  as  it  then  existed,  it 
became  his  duty  to  perform  without  any  extra  compensa- 
tion over  and  above  the  salary  or  compensation  attaching 
to  the  office  of  county  clerk.     For  these  extra  services  per- 
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formed  by  Ragoes  he  filed  his  claims  with  the  county  clerk 
of  said  county.  These  claims  were  audited  and  approved 
by  the  county  board  of  said  county,  warrants  drawn  there- 
for in  favor  of  Ragoss  on  the  treasurer  and  by  him  paid. 
The  suit  is  in  effect  one  by  the  county  to  recover  back  this 
money  unlawfully  paid  by  it  to  Ragoss  for  such  extra 
services  performed  by  him.  The  facts  and  the  questions 
of  law  involved  are  in  all  respects  similar  to  those  in- 
volved in  the  case  of  Heald  v.  Polk  County,  46  Neb.,  28, 
and  following  that  case  the  judgment  here  must  be  re- 
versed and  the  cause  remanded. 


Reversed  and  remanded. 


46     37| 

Edward  J.  Collins  v.  State  of  Nebraska.         |J  P§ 

Filed  Octobbb  1,  1895.    No.  7572. 

Criminal  Law:  Witnesses:  Rb-Exa  mi  nation.  As  a  gen- 
eral  rale  the  re-exam ioftiion  of  a  witness  shoald  be  limited  to 
the  points  arising  out  of  the  cross-examination;  but  whether 
this  rale  shall  be  strictly  enforced  or  not  seems  to  rest  entirely 
in  the  discretion  of  the  trial  judge.  {Schiencker  v.  State,  9  Neb., 
241.) 

: :  .     It  is  competent  for  a  witness  on  his  redi- 


rect examination  to  make  clear  or  complete  matters  left  obecare 
or  incomplete  by  his  answers  on  cross-examination; 

:  RcLiNos  ON  Evidence:  Objections:  Review.    In  re- 


▼iewing  the  ralings  of  the  trial  court  in  receiving  and  rejecting 
evidence  this  court  will  confine  its  examination  to  the  objections 
made  at  the  trial.  (Hill  v.  State,  42  Neb.,  603.) 

:  Evidence:  Dying  DECLARATiONa     Dying  declarations, 

to  be  admissible,  must  be  made  under  a  sense  of  impending 
death  ;  but  it  is  unnecessary  that  the  deceased  should  have 
stated  at  the  time  of  malting  the  same  that  he  was  about  to  die. 
It  is  sufficient  if  this  state  of  mind  appears  from  other  testi- 
mony. (Fitzgerald  V.  State,  11  Neb.,  577.) 
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:  .  Rks  GssTiB.     The  terni,"re«  gestw"  means  things 

done  in  and  aboot,  and  as  a  part  of,  the  transaction  out  of  which 
the  litigation  in  hand  grew  and  on  which  transaction  said  liti- 
gation is  based. 

:  :  .     The  declaration  of  an  injured  person, 

who  subsequently  dies  from  such  injury,  as  to  the  cause  of  his 
injury,  though  made  out  of  the  presence  of  the  party  accused  of 
inflicting  such  injury,  and  made  under  such  circnmstanoes  as 
not  to  be  admissible  as  the  dying  declaration  of  the  deceased,  is, 
nevertheless,  competent  evidence  as  part  of  the  res  gesiss,  pro- 
vided the  declaration  was  made  so  near  the  time  of  the  infliction 
of  the  injury  and  under  such  circumstances  as  to  raise  the  pre- 
sumption that  it  is  an  unpremeditated  explanation  thereof. 

Whether  the  declaration  of  a  person, 


since  deceased,  is  competent  evidence,  as  being  part  of  the  res 
ff€9fsB  of  some  transaction  occurring  in  the  life  of  said  deceased, 
in  any  case,  must  be  determined  from  the  facts  and  circum- 
stances surrounding  the  case  on  trial. 

8.  Homicide:  Dying  Declarations:  RbsGbsta.  OneMcPher- 
son  about  midnight  was  wounded  by  a  pistol  shot,  of  which 
wound  he  died  a  few  days  afterwards.  At  the  time  of  the  shoot- 
ing he  and  one  Dale  were  stealing  coal  from  a  railroad  yard. 
McPherson  was  found  insensible,  where  shot,  shortly  afterwardS) 
but  soon  thereafter  regained  consciousness.  He  was  then  re- 
moved to  a  hotel  near  by  and  his  wound  dressed.  About  two 
hours  and  a  half  after  the  shooting  he  stated  to  those  in  attend- 
ance upon  him  at  the  hotel  that  *'Dale  had  shot  him  accident- 
ally." It  did  not  appear  from  any  statements  of  McPherson,  or 
other  evidence,  that  when  he  made  said  declaration  he  was  pos- 
sessed of  the  conviction  that  he  was  mortally  wounded  and 
about  to  die.  No  inquiries  were  made  of  McPherson  by  those 
who  found  him  in  the  railroad  yard,  while  there,  as  to  how  he 
came  to-  be  shot.  McPherson  made  no  statements  while  in  the 
railroad  yard  as  to  who  shot  him.  It  was  not  made  to  appear 
that  McPherson  was  uuable  to  speak  while  in  the  yard  after  re- 
gaining consciousness  and  before  being  removed  ;  nor  was  it 
made  to  appear  that  he  lost  consciousness  or  became  unable  to 
speak  at  any  time  after  reaching  the  hotel  and  before  the  mak- 
ing of  such  declaration.  On  the  trial  of  one  Collins  for  the 
murder  of  McPherson  the  prisoner  offered  in  evidence  Mcpher- 
son's declaration  above  quoted,  i/e/^,  (1)  that  the  declaration 
was  not  competent  evidence  as  the  dying  declaration  of  McPher- 
son ;  (2)  that  the  declaration  was  not  made  so  soon  after  the 
shooting  and  under  such  circumstances, — all  the  facts  and  cir- 
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CQinstaDces  of  the  cue  considered,— as  to  raise  the  presamption 
that  the  declaration  was  the  oo premeditated  explanation  of  the 
shooting,  and  that,  therefore,  it  was  incompetent  evidence  as 
part  of  the  res  gestx. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J. 

Joseph  R.  ClarksoTif  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  Oeneralf  Oeorge  A*  Day^ 
Deputy  Attorney  General,  and  H.  H.  Baldrige,  for  the 
state. 

Ragan,  C. 

For  the  shooting  and  killing  of  one  Lonis  McPherson 
^Edward  J.  Collins  was  convicted  in  the  district  court  of 
Douglas  county  of  the  crime  of  murder  in  the  gecond  de- 
gree and  sentenced  to  the  state  penitentiary  for  life.  Col* 
lins  brings  the  judgment  pronounced  against  him  here  for 
review,  and  seeks  its  reversal  for  alleged  errors  committed 
by  the  trial  court. 

1.  On  the  trial  the  state  called  as  a  witness  one  Bennett, 
the  sheriff,  who  amongst  other  things  testified  that  after  a 
conversation  with  one  Dale  he  arrested  the  prisoner.  Ben* 
nett,  on  his  cross-examination  by  counsel  for  Collins,  testi- 
fied as  follows: 

Q.  After  you  heard  Dale's  story  and  after  you  had  ar- 
rested Collins  you  felt  suspicious,  didn't  you  ? 

A.  I  did,  for  two  reasons. 

Q.  You  did  feel  suspicious  of  him? 

A.  Yes,  sir. 

Bennett,  on  his  redirect  examination  by  the  state,  was 
then  asked:  "What  were  your  reasons?"  [for  being  sus- 
picious.] This  question  counsel  for  Collins  objected  to. 
The  objection  was  overruled  and  the  witness  answered.  The 
first  reason  was,  Mr.  Dale  seemed  to  be  very  o|)en  in  his 
remarks  and  he  didn't  care  how  he  talked.     The  other  rea- 
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son  was,  Mr.  Collins  was  very  close-mouthed  and  very- 
careful  what  he  said.  The  ruling  of  the  court  in  permit- 
ling  this  question  to  be  answered  is  the  first  error  assigned 
here  by  Collins.  In  Schlencker  v.  State,  9  Neb.,  241,  it 
was  held:  ''As  a  general  rule  the  re-examination  of  a  wit- 
ness should  be  liniited  to  the  points  arising  out  of  the  cross- 
examination  ;  but  whether  this  rule  shall  be  strictly  en- 
forced or  not  seems  to  rest  entirely  in  the  discretion  of  the 
presiding  judge.''  Whether  the  evidence  elicited  from 
Bennett  on  his  cross-examination  was*  competent  and  would 
have  been  permitted,  had  objection  thereto  been  made  by 
the  state,  we  do  not  decide;  but  it  is  clear  that  the  redirect 
examination  of  Bennett  was  limited  and  directed  solely  to 
the  facts  of  Bennett's  suspicions  at  the  time  he  made  the 
arrest  of  Collins  as  brought  out  on  his  cross-examination. 
It  is  competent  for  a  witness  on  his  redirect  examinatiou 
to  make  clear  or  complete  matters  left  obscure  or  incom- 
plete by  his  answers  on  cross-examination.  Tiie  court  did 
not  abuse  its  discretion  in  permitting  the  question  to  be 
answered,  and  it  was  proper  and  competent  evidence  tend- 
ing to  explain  and  make  complete  facts  elicited  from  Ben- 
nett on  his  cross-examination  which  were  left  incomplete 
and  obscure.     The  assignment  is,  therefore,  overruled. 

2.  On  his  direct  examination  a  witness  for  the  state  was 
asked:  "What,  if  anything,  did  you  hear  defendant  Ed- 
Collins  state  previous  to  the  shooting  in  this  case  about 
there  being  too  much  stealing  done  in  and  about  Valley  and 
he  was  going  to  put  a  stop  to  it?  "  The  prisoner's  counsel 
objected  to  this  question  as  leading,  and  thereupon  the  trial 
court  said:  "You  may  repeat  his  language  if  you  know. 
State  what  he  said."  The  prisoner  excepted  and  the  wit- 
ness answered.  The  ruling  of  the  court  in  permitting  this 
question  to  be  answered  is  the  second  assignment  of  error 
urged  here.  It  is  to  be  observed  that  the  only  objection 
made  to  the  question  was  that  it  was  leading.  The  trial 
judge,  in  effect,  sustained  this  objection  and  himself  put  to 
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the  witness  the  queslion :  '^  You  may  repeat  his  language 
if  you  know.  State  what  he  said.''  No  objection  was  in- 
terposed to  the  question  as  actually  put  by  the  court  and 
answered  by  the  witness.  "In  reviewing  the  rulings  of 
the  trial  court  in  receiving  and  rejecting  evidence  this  court 
will  confine  its  examination  to  the  objections  made  at  the 
trial.'*  (Hillv.SUUe,  42  Neb.,  503.)  For  the  reason  that 
no  objection  was  made  in  the  court  below  to  the  question 
actually  put  to  and  answered  by  the  witness,  the  assignment 
of  error  is  overruled. 

3.  It  appears  from  the  record  that  the  deceased  was  shot 
in  a  railroad  yard  in  the  town  of  Valley,  somewhere  near 
midnight  of  the  18th  of  November,  1893.  Shortly  after- 
wards he  was  found  lying  on  the  ground,  where  shot,  in  an 
unconscious  state  of  mind,  with  a  bullet  hole  in  his  head. 
About  thirty  minutes  after  he  was  found,  and  while  he 
was  still  in  the  railroad  yard,  he  r^ained  consciousness 
and  was  soon  afterwards  removed  to  a  hotel  where  he  was 
washed  and  put  to  bed, — a  man  named  Ball  being  in  at- 
tendance upon  him  in  the  hotel.  Ball  was  called  as  a  wit- 
ness for  the  prisoner  and  testified  that  McPherson,  while  in 
the  railroad  yard,  made  no  statements  as  to  how  he  ha|H 
pened  to  be  shot.  Counsel  then  asked  Ball  this  question : 
"Did  he  [McPherson],  while  you  were  present  at  the  hotel, 
after  he  had  recovered  so  as  to  be  able  to  talk,  state  the 
manner  of  his  shooting?"  This  question  the  state  ob- 
jected to.  The  court  sustained  the  objection  and  the  pris- 
oner excepted.  The  witness  then  testified  that  at  no  time 
while  he  was  present  with  McPherson  was  anything  said 
by  him  about  the  likelihood  of  his  dying,  or  which  indicated 
that  he  thought  he  was  dying  or  fatally  wounded. 

4.  The  prisoner  then  made  the  following  offer  of  proof 
under  the  question  asked  Ball  and  which  the  court  refused 
to  permit  him  to  answer:  '^ Defendant  offers  to  prove  by 
this  witness  that  McPherson,  the  deceased,  at  the  Reid  Ho- 
tel, in  the  presence  of  the  witness  and  others,  stated,  when 
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questioned  regarding  the  manner  in  which  he  was  shot,  and 
the  person  by  whom,  that  his  partner  had  shot  him  and 
that  he  thought  it  was  accidental  and  that  he  laid  no  blame 
on  him.''  This  offer  was  objected  to  by  the  state  and  the 
court  said:  ''If  you  will  show  on  the  part  of  the  defend- 
ant that  the  deceased  was  laboring  under  the  belief  or  con- 
viction that  he  was  going  to  die,  you  may  introduce  that 
testimony."  The  prisoner  made  no  such  showing  and  the 
court  sustained  the  objection  to  the  testimony  offered,  to 
which  the  prisoner  excepted.  This  ruling  of  the  court  is 
the  third  assignment  of  error  alleged  here.  In  Fitzgerald 
r.  SUxie^  1 1  Neb.,  577,  it  is  held :  " Dying  declarations,  to  be 
admissible  in  evidence,  muf^t  be  made  under  a  sense  of  im- 
pending death ;  but  it  is  unnecessary  that  the  deceased  should 
have  stated  at  the  time  of  making  the  same  that  he  was 
about  to  die.  It  is  sufficient  if  this  state  of  mind  appears 
from  other  testimony."  To  the  same  effect  see  Rakes  r. 
People,  2  Neb.,  167.  The  record  before  us  does  not  disclose 
by  the  statements  of  McPherson  or  other  evidence  that  the 
declaration  offered  in  evidence  was  made  by  him  while  pos- 
sessed of  the  conviction  that  he  was  mortally  wounded  and 
about  to  die.  It  is  clear  then  that  the  evidence  was  not  com- 
petent as  being  the  dying  declaration  of  the  deceased.  But 
it  is  strenuously  and  ably  insisted  by  the  prisoner's  counsel 
that  this  evidence  was  a  part  of  the  res  gesta,  and  as  such 
competent.  This  term  res  gesta  means  something  done  in 
and  about,  and  as  a  part  of,  the  transaction  out  of  which 
the  litigation  in  hand  grew  and  on  which  transaction  said 
litigation  is  based.  In  this  case  the  res  gesta  was  the 
shooting  of  McPherson.  Was  the  declaration  made  by 
him  at  the  hotel  as  to  who  shot  him  so  connected  with  the 
shooting,  and  such  an  element  thereof,  as  to  come  within 
the  legal  definition  of  a  part  of  that  transaction  ? 

The  authorities  are  all  agreed  that  the  declaration  of  an 
injured  person,  who  subsequently  dies  from  such  injury,  as 
to  the  cause  of  his  injury,  though  made  out  of  the  presence 
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of  the  party  accused  of  inflicting  such  injury,  and  made 
under  such  circa msta noes  as  not  to  be  admissible  as  the 
dying  declaration  of  the  deceased,  is,  nevertheless,  compe- 
tent .evidence  as  part  of  the  res  gesta,  provided  the  declara- 
tion was  made  so  near  the  time  of  the  infliction  of  the 
injury  and  under  such  circumstances  as  to  raise  the  pre- 
sumption of  its  being  the  unpreme<Htated  explanation 
thereof.  (See  the  rule  stated  and  the  authorities  cited  in  21 
Am.A  Eng.  Ency.  of  Law,  102-111.) 

^lies  gestce  may  be  therefore  defined  as  those  circum- 
stances which  are  the  automatic  and  undesigned  incidents 
of  a  particular  litigated  act  and  which  are  admissible  when 
illustrative  of  such  act.  These  incidents  may  be  separated 
from  the  act  by  a  lapse  of  time  more  or  less  appreciable. 
*  *  *  Their  sole  distinguishing  feature  is  that  they 
must  be  the  automatic  and  necessary  incidents  of  the  liti- 
gated act,  necessary  in  this  sense,  that  they  are  part  of  the 
immediate  preparations  for,  or  emanations  of,  such  act  and 
are  not  produced  by  the  calculated  policy  of  the  actors.'^ 
(1  Wharton,  Law  of  Evidence  [3d.  ed.],  sec.  269.) 

In  State  v.  Gm-rand,  5  Ore.,  216,  it  was  held:  "To 
make  declarations  a  part  of  the  res  gestce  they  must  be 
contemporaneous  with  the  main  fact;  but  in  order  to  be 
contemporaneous  they  are  not  required  to  be  precisely  con- 
current in  time.  If  the  declarations  spring  out  of  the  trans- 
action, if  they  elucidate  it,  if  they  are  voluntary  and  spon- 
taneous, and  if  they  are  made  at  the  time  so  near  to  it  as 
reasonably  to  preclude  the  idea  of  deliberate  design,  they 
are  then  to  be  regarded  as  con(em|>oraneous.'' 

If  declarations  of  a  past  occurrence  are  made  under  such 
circumstances  as  will  raise  the  reasonable  presumption  that 
they  are  the  spontaneous  utterances  of  thought  created  or 
springing  out  of  the  transaction  itself,  and  so  soon  there- 
after as  to  exclude  the  presumption  that  they  are  the  result 
of  premeditation  and  design,  they  will  be  admissible  as  part 
of  the  res  gestce.  (21  Am.  &  Eng.  Ency.  of  Law,  102,  and 
cases  there  cited.) 
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But  how  close  in  point  of  time  to  the  infliction  of  an 
injury,  and  under  what  particular  circumstances  a  declara- 
tion must  be  made  by  an  injured  person,  as  to  the  cause  of 
the  injury,  to  make  such  declaration  a  part  of  the  res  gestce, 
the  authorities  are  by  no  means  harmonious. 

In  Fuloher  v.  State,  13  S.  W.  Rep.  [Tex.],  750:  "The 
deceased  was  shot  in  the  neck  and  his  articulation  was 
affected  by  blood  collecting  in  his  throat.  About  fifteen 
minutes  after  he  was  shot,  brandy  and  camphor  were  ad- 
ministered, and  about  fifteen  minutes  afterwards  he  was 
able  to  talk  and  made  certain  statements  as  to  the  circum- 
stances of  the  shooting  and  who  shot  him,  and  it  was  held 
that  the  declaration  was  admissible  as  part  of  the  res 
gestce." 

In  Lewis  v.  StaU,  15  S.  W.  Rep.  [Tex.],  642,  a  declara- 
tion made  by  the  deceased  about  an  hour  and  a  half  after  the 
infliction  of  the  wound  from  which  she  died,  that  defendant 
had  come  up  behind  her,  pulled  her  backward,  and  cut  her 
nearly  in  two,  was  held  competent  evidence  as  part  of  the 
res  gestae.  It  appeared  that  the  woman  was  ignorant  and 
had  not  spoken  except  in  a  scream  after  she  was  wounded, 
and  it  was  therefore  held  that  the  declaration  was  appar- 
ently voluntary  and  spontaneous.  To  the  same  effect  are 
Castillo  V.  State,  19  S.  W.  Rep.  [Tex.],  892;  Moore  v.  State, 
20  S.  W.  Rep.  [Tex.],  563;  Pool  v.  State,  23  S.  W.  Rep. 
[Tex.],  891 ;  PUcher  v.  StaU,  25  8.  W.  Rep.  [Tex.],  24. 

In  Commo7iwealth  v.  Wemtz,  29  Atl.  Rep.  [Pa.],  272,  it 
was  held :  ''  Declarations  by  the  deceased  to  the  police  sur« 
geon,  who  dressed  his  wounds  after  he  had  been  carried 
across  the  street  from  where  he  was  wounded  and  while 
his  wounds  were  being  dressed,  as  to  who  stabbed  him  are 
admissible  as  part  of  the  res  gestce," 

In  Travelers  Ins.  Co.  v.  Mosley,  8  Wall.  [U.  S.],  397, 
the  insurance  company  issued  an  accident  policy  to  Mosley 
for  $5,000,  in  favor  of  his  wife.  By  the  terras  of  the  pol- 
icy the  company  was  not  to  be  liable  for  any  injury  suffered 
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by  Moslej  which  arose  from  a  natural  disease,  and  was  not 
to  be  liable  for  his  death  from  injury  unless  the  injury  pro- 
duced his  death  within  three  months  after  the  date  of  its 
occurrence.  Mosley's  wife  sued  the  insurance  company 
for  the  full  amount  of  the  policy,  alleging  that  on  the  2l8t 
of  July,  1866,  her  husband  accidentally  fell  down  stairs 
and  was  thereby  injured  and  died  thereof  within  three 
months  of  that  time.  At  the  trial  Mrs.  Mosley  testified 
that  in  the  night  (Wednesday)  her  husband  got  out  of  bed 
and  went  down-stairs.  She  did  not  know  how  long  he 
was  gone.  When  he  came  back  he  told  her  he  had  fallen 
down-stairs  and  almost  killed  himself;  that  he  had  hit  the 
back  of  his  head  in  falling;  that  he  complained  of  his  head 
and  appeared  faint  and  vomited.  This  conversation  oc- 
curred on  Wednesday  night.  She  also  testified  that  on 
Thursday  morning  her  husband  said  he  felt  bad.  The  son 
of  the  deceased  testified  that  about  12  o'clock  on  Wednes- 
day night  he  saw  his  father  lying  with  his  head  on  the 
counter  and  asked  him  what  was  the  matter  and  the  father 
replied  that  he  had  fallen  down-stairs  and  hurt  himself. 
The  son  further  testified  that  on  Thursday  his  father  said 
to  him  that  he  felt  bad,  and  if  he  attempted  to  walk  across 
the  room  his  head  became  dizzy.  These  declarations  of 
the  widow  and  son  of  the  deceased  were  objected  to  as  in- 
competent. The  objections  were  overruled.  Mrs.  Mosley 
had  a  verdict  and  judgment,  and  the  insurance  company 
assigned  in  the  supreme  court  of  the  United  States  that  the 
admission  in  evidence  of  these  declarations  was  error,  but 
that  court  held  that  the  declarations  were  competent  as  part 
of  the  res  gestce. 

Missouri  P.  R.  Co.  v.  fiaier,  37  Neb.,  236,  was  an  ac- 
tion by  the  administrator  of  Mrs.  Baier  against  the  rail- 
road company  for  negligently  causing  her  death.  On  the 
trial  a  witness  testified  that  he  was  standing  on  the  plat- 
form in  front  of  the  depot  when  the  train  pulled  in;  that 
the  car  was  uncoupled  and  the  train  pulled  out,  and  a  few 
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Diiiiutes  afterwards  he  heard  a  scream,  and  going  to  the 
place  where  he  heard  the  dutcry  found  Mrs.  Baier  lying 
on  the  platform  with  her  legs  cut  off;  that  he  picked  her 
up  and  she  then  made  certain  statements  to  him  as  to  the 
cause  of  the  injury  she  had  received.  These  declarations 
of  the  deceased  wei*e  objected  to  at  the  trial  as  incompetent 
and  the  ruling  of  the  trial  court  in  admitting  them  was  as- 
signed as  error  in  this  court.  The  court  decided  the  evi- 
dence was  admissible  as  part  of  the  res  gestcR,  holding  that 
''A  declaration  to  be  a  part  of  the  res  gestce  need  not  neces- 
sarily be  coincident  in  point  of  time  with  the  main  fact 
proved.  It  is  enough  that  the  two  are  so  clearly  connected 
that  the  declaration  can,  in  the  ordinary  course  of  affairs, 
be  said  to  be  a  spontaneous  explanation  of  the  real  cause.'' 

People  V.  Wong  Ark,  30  Pac.  Rep.  [Cal.],  1115,  was  a 
murder  case.  At  the  trial  a  police  officer  was  permitted  to 
testify  that  after  the  shooting  he  ran  to  the  place  where  the 
deceased  was  lying  on  the  porch,  a  distance  of  about  140 
yards,  and  in  a  conversation  with  her — for  possibly  a  half 
minute — the  deceased  then  stated  to  the  witness  that  the 
defendant  was  the  man  who  had  shot  her.  The  court  held 
that  the  declaration  was  a  mere  narrative  of  a  past  event 
made  after  the  event  was  closed,  and  it  was  not  admissible 
as  part  of  the  res  geatas. 

Armil  v.  Chicago,  B.  &  Q.  R.  Co,  30  N.  W.  Rep.  [la.], 
42,  was  an  action  by  an  administratrix  against  the  railroad 
company  to  recover  damages  for  negligently  killing  her 
husband,  and  the  court  held  that  the  declarations  of  the 
deceased  as  to  the  cause  of  the  injury  he  had  sustained, 
which  declarations  he  had  made  after  he  had  returned 
home  and  more  than  thirty  minutes  after  the  accident^  were 
not  admissible  as  part  of  the  res  gestos. 

In  State  o.  Pomeroy,  25  Kan.,  349,  one  W.  alleged  that 
P.  assaulted  him,  while  alone  in  his  house,  with  a  musket 
with  intent  to  kill  and  rob  him.  On  the  trial  of  P.  a  wit- 
ness testified  that  within  five  minutes  after  the  assault  W. 
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stated  to  him  that  P.  had  assaulted  him,  W.,  with  a  mus- 
ket and  demanded  his  money.  It  was  held  that  this  decla- 
ration of  W.'s  was  inadmissible,  being  no  part  of  the  rea 
ffeatcB. 

In  Estell  V.  State,  17  Atl.  Rep.  [N.  J.],  118,  it  was  held : 
''In  a  case  of  homicide  the  narration  of  the  transaction 
given  bj  the  injured  man,  a  few  minutes  after  the  affair, 
and  after  the  defendant  bad  left,  is  not  admissible  in  evi- 
dence as  a  part  of  the  res  geatce." 

In  Crow  V.  Staie,  21  8.  W.  Rep.  [Tex.],  543,  it  was  held: 
'^On  a  trial  for  murder  the  exclusion  was  proper  of  de- 
fendant's statement  of  the  diflBculty  to  his  mother,  made 
half  an  hour  after  the  homicide,  and  after  driving  home 
from  the  place  of  killing,  such  statement  not  constituting  a 
part  of  the  rea  geaice" 

In  King  v.StatCj  6  So.  Rep.  [Miss.],  97,  it  was  said: 
"  It  was  not  error  for  the  oourt  not  to  allow  appellant  to 
prove  the  declaration  made  by  him  after  he  was  arrested, 
and  but  a  little  more  than  a  minute  after  the  shooting, 
as  to  the  reason  why  he  shot  the  deceased.  Such  declara- 
tion was  not  a  part  of  anything  then  being  done,  but  a 
mere  statement  in  regard  to  a  past  transaction,  and  was 
therefore  incompetent" 

These  are  by  no  means  all  the  cases,  nor  any  very  con- 
siderable part  of  the  cases,  in  which  has  been  considered 
the  question  whether  a  declaration  offered  or  given  in  evi- 
dence was  made  at  such  time  and  under  such  circumstances 
as  to  be  part  of  the  rea  geatce;  but  they  serve  to  illustrate 
the  futility  of  any  attempt  to  lay  down  a  rule  on  the  sub- 
ject which  will  be  a  safe  guide  in  all  cases.  Whether  the 
declarations  of  a  person,  since  deceased,  are  competent  evi- 
dence, as  being  part  of  the  rea  geaioe  of  some  transaction 
occurring  in  the  life  of  said  deceased,  in  any  case,  must 
therefore  be  determined  from  the  peculiar  facts  and  circum- 
stances surrounding  the  case  on  trial  and  the  basis  of  which 
case  is  the  past  transaction. 
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Adhering  to  the  rule  quoted  above  from  Wharton,  and 
the  rule  announced  in  Missouri  F,  R,  Co,  v.  Baier^  supray 
we  proceed  to  inquire  whether  the  declaration  offered  in  evi- 
dence in  the  case  at  bar  is  so  closely  and  clearly  connected 
with  the  shooting  of  McPherson  that  such  declaration  can 
in  the  ordinary  course  of  human  affairs  be  said  to  be  a 
spontaneous  explanation  of  such  shooting.  It  is  to  be  re- 
membered that  McPherson  was  first  discovered  wounded 
in  a  railroad  yard  and  was  unconscious;  but  it  must  also 
be  borne  in  mind  that  he  regained  his  consciousness  before 
being  removed  from  the  yard  into  the  hotel.  The  record 
shows  that  during  the  time  he  was  in  the  yard  he  made  no 
statements  as  to  how  or  by  whom  he  was  shot,  nor  does  the 
record  disclose  that  those  who  found  him  and  were  with 
him  after  he  had  regained  consciousness  in  the  yard  made 
any  inquiry  of  him  as  to  how  he  came  to  be  shot;  and  it  is 
a  significant  fact,  not  to  be  lost  sight  of  in  this  connection, 
that  the  prisoner  in  his  trial  neither  proved,  nor  attempted 
to  prove,  that  the  deceased,  while  in  the  railroad  yard  and 
after  he  had  recovered  his  consciousness,  was  unable  to 
speak.  He  was  removed  from  the  yard  to  one  hotel  where 
he  remained  a  short  space  of  time,  and  thence  to  another 
where  he  was  put  to  bed.  The  record  does  not  inform 
us  whether  the  deceased  became  unconscious  after  he  was 
removed  from  the  railroad  yard  and  we  must,  therefore, 
presume  that  he  retained  his  consciousness  from  the  time  he 
regained  it  up  to  the  time  he  made  the  declaration  which 
is  offered  in  evidence,  a  period  of  some  two  hours  and  a 
half;  nor  does  the  record  show  that  the  deceased,  at  any 
time  after  he  was  removed  from  the  railroad  yard  to  the 
time  that  he  made  the  declaration,  ever  was  unable  to 
speak.  Nothing  is  more  natural  or  more  probable  than 
that  the  parties  who  first  found  McPherson,  on  his  regain- 
ing consciousness  and  being  able  to  speak,  would  have  in- 
quired of  him  as  to  how  he  came  to  be  shot;  and  it  is  en- 
tirely reasonable  and  probable  that  McPherson,  after  he 
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r^ained  his  consciousness  in  the  yard,  if  he  was  able  to 
speak,  even  without  an  inquiry,  would  have  told  those 
about  him  how  he  came  to  be  shot.  We  are  therefore  con- 
strained to  hold  that  the  declaration  offered  in  evidence 
was  not  made  under  such  circumstances  and  so  soon  after 
the  shooting,  the  facts  and  circumstances  all  considered,  as 
to  exclude  the  presumption  that  the  declaration  was  the  re- 
sult of  premeditation ;  or,  to  paraphrase  the  language  of 
Eyan,  C,  in  Missouri  P.  R.  (Jo.  v.  Baier,  supra,  we  can- 
not say  that  the  declaration  and  the  shooting  were  so  clearly 
and  closely  connected  that  the  latter,  in  the  ordinary  oourse 
of  human  affairs,  must  be  regarded  as  a  spontaneous  ex- 
planation of  the  former.  In  other  words,  we  cannot  indulge 
the  presumption  that  the  declaration  was  the  unpremedi- 
tated explanation  of  the  shooting.  (Hewitt  v.  Eisenbart^  36 
Neb.,  794,  and  cases  cited.)  The  assignment  is  therefore 
overruled. 

4.  The  next  assignment  of  error  is  that  the  court  erred 
in  giving  instruction  No.  11,  which  is  in  the  following  lan- 
guage: ''By  the  term  'reasonable  doubt,'  as  herein  used,  is  not 
meant  a  mere  caprice,  conjecture,  or  groundless  possibility. 
It  is  an  actual,  substantial  doubt  based  on  a  reason  arising 
either  from  the  evidence  or  want  of  evidence  in  the  case, 
and  sufficient  to  cause  an  ordinary  prudent  man  to  hesitate 
and  refuse  to  act  in  the  most  important  affairs  and  concerns 
of  life.  The  guilt  of  an  accused  person  is  proven  beyond 
a  reasonable  doubt  when,  upon  the  entire  comparison  and 
consideration  of  all  the  evidence,  the  minds  of  the  jurors 
are  in  that  condition  that  they  can  say  from  the  evidence 
they  have  an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge;  but  mathematical  certainty  is  not  re- 
quired.'' •  The  criticism  on  this  instruction  is  that  the  ex- 
pression ^'  but  mathematical  certainty  is  not  required,"  was 
^'calculated  to  impress  the  jury  with  the  idea  that  anything 
short  of  mathematical  certainty  may  properly  be  reasonable 
doubt."  We  think  the  instruction  complained  of  would 
8 
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have  been  better  had  the  phrase  quoted  above  been  omitted 
therefrom,  but  we  are  unable  to  see  that  the  jury  was  at  all 
misled  thereby,  in  view  of  the  fact  that  in  other  instruc- 
tions the  degree  of  proof  niecessary  to  a  conviction  was 
specially  and  carefully  commented  on.  The  assignment  is 
therefore  overruled. 

5.  The  fifth  assignment  of  error  is  that  the  court  erred 
in  giving  the  twelfth  instruction,  which  is  in  the  following 
language:  "The  defendant  contends  that  there  is  no  evi- 
dence of  any  motive  for  the  shooting  of  said  deceased  by 
said  defendant;  that  they  had  never  had  any  quarrel  or  ill- 
will  one  toward  the  other.  But  you  are  instructed  that  the 
question  as  to  whether  there  was  a  motive  for  the  defendant 
taking  the  life  of  the  deceased,  if  he  did  take  it,  if  that  fact 
has  been  proven  beyond  reasonable  doubt,  is  a  question  for 
you  to  determine  under  all  the  evidence  in  the  case.  If  it 
has  been  proven  beyond  a  reasonable  doubt  that  defendant 
was  accused  of  taking  the  life  of  said  Louis  McPherson,  or 
of  inflicting  the  wound  that  caused  his  death,  if  you  find 
that  fact  has  been  proven  beyond  reasonable  doubt,  and  that 
defendant  stated  that  there  had  been  too  much  stealing  around 
there  and  he  proposed  to  stop  it,  and  any  other  facts  that 
you  find  have  been  established  beyond  a  reasonable  doubt 
bearing  upon  that  question,  it  would  be  for  you  to  deter- 
mine from  all  the  evidence  in  the  case  whether  the  defend- 
ant had  a  motive  for  taking  the  life  of  said  deceased,  if  he 
did  take  it,  and  whether  that  fact  has  been  proved  beyond 
a  reasonable  doubt,  and  you  are  further  instructed  that  you 
should  receive  all  evidence  of  verbal  admissions  of  defend- 
ant with  caution  and  closely  scrutinize  the  same,  as  the 
repetition  of  verbal  admissions  or  statements  is  more  or 
less  subject  to  imperfection  and  mistake;  but  if  you  find 
the  defendant  made  an  admission  beyond  a  reasonable  doubt 
under  the  evidence,  and  that  such  admission  was  deliber- 
ately made  and  precisely  identified,  the  evidence  it  afibrds 
is  to  be  considered  by  you  the  same  as  any  other  evidence 
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iu  the  case,  and  you  should  give  it  such  weight  as  you  m 
your  judgments  think  it  fairly  entitled  to."  The  criticism 
on  this  instruction  is  thus  stated  by  tlie  prisoner's  able  coun- 
sel in  his  argument:  "  It  most  emphatically  directs  the  jury 
to  conversations  had  with  Collins,  and  states  that  they  sup- 
plied a  motive,  if  otherwise  evidence  of  motive  was  lack- 
ing."    We  think  this  criticism  without  merit. 

6.  Finally,  it  is  insisted  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  We  think  it  is.  The  testimony  of 
the  witness  Dale  was,  that  he  and  McPherson  were  engaged 
in  stealing  coal  from  some  cars  in  a  railroad  yard  on  the 
night  that  McPherson  was  shot ;  that  the  prisoner  came  up 
near  them,  pointed  a  pistol  in  the  face  or  at  the  head  of 
McPherson  and  fired;  that  McPherson  fell  to  the  ground 
and  he,  Dale,  ran  away.  Dale  also  identified  the  prisoner 
as  the  man  who  shot  McPherson.  He  further  stated  that 
be  had  seen  him  prior  to  the  shooting,  had  been  in  his  com- 
pany, was  somewhat  acquainted  with  him,  and  he  recog- 
nized him  after  the  shooting  and  pointed  him  out  to  the 
sheriff.  It  is  on  this  evidence  that  the  verdict  assailed  is 
predicated.  Dale's  credibility  as  a  witness  was  for  the  jury, 
and  if  his  story  was  true,  the  verdict  does  not  lack  evidence 
to  support  it.     The  judgment  of  the  district  court  is 

Affirmed. 

46      ftll 

48  aon 
John  Johnson,  appellee,  v.  Marcus  L.  Parrott£:       "4flr~6l| 

£T  AL.,  APPELLANTS.  ^   ^| 

FiLKD  OCTOBBB  1,  1895.     No.  7439. 

1.  Supreme  Court:  Jubisdiotion.  The  sapreme  ooart  is  one  of 
limited  JnriadictioD,  both  original  and  appellate.  Its  original 
jnriediction  is  prescribed  and  limited  by  the  constitation,  and  it» 
appellate  jarisdiction  is  prescribed  and  limited  by  statnte. 
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2.  Final  Order:  Setting  Aside  Ybbdict:  Review.    An  order  of 

the  district  court  setting  aside  the  verdict  of  a  jary  and  grant- 
ing a  new  trial  daring  the  term  at  which  the  verdict  is  returned, 
and  before  jadgment,  is  not  a  final  order,  and  therefore  not  re- 
viewable by  a  proceeding  in  error.  (Artman  i\  West  Paint  Mfg, 
Co.,  16  Neb.,  672.) 

3.  Creditors'  Bill:  Validity  op  Judgment:  Plradino.    The 

fonndation  of  every  creditors'  bill  is  an  animpe.ichable  judg- 
ment, and  the  plaintiff  who  exhibits  such  bill  as  a  condition 
precedent  to  his  right  to  relief  is  required  to  plead  and  prove  his 
ownership  of  a  valid  and  unsatisfied  judgment. 

4.  Judgments:  Gollatrbal  Attack:  Appeal:  Supreme  Court: 

Estoppel.  Johnson  sued  Parrotte  for  damageii  in  a  district 
court  The  jury  returned  a  verdict  in  favor  of  Johnson,  and 
Parrotte  filed  a  motion  for  a  new  trial.  Pending  the  ruling  of 
the  district  court  on  this  motion  the  parties  entered  into  a 
stipulation,  as  follows:  "That  if  the  court  shall  grant  a  new 
trial  herein,  that  the  said  plaintiff  may  review  said  order  grant- 
ing a  new  trial  by  petition  in  error  to  the  supreme  court;  and 
that  if  said  supreme  court  shall  confirm  said  order  granting  a 
new  trial,  that  judgment  absolute  shall  be  rendered  against  the 
plaintiff,  dismissing  said  action  with  costs;  but  if  said  supreme 
court  reverse  said  order,  then  jadgment  absolute  shall  be  ren- 
dered against  the  defendant  for  amount  of  verdict  and  costs 
herein."  The  district  court  sustained  Parrotte's  motion  for  a 
ntfw  trial.  Johnson  then  prosecuted  a  petition  in  error  to  the 
supreme  court,  which  reversed  the  order  of  the  district  court 
and,  in  pursuance  of  said  stipulation,  rendered  a  personal  judg- 
ment in  favor  of  Johnson  and  against  Parrotte  for  the  amount 
found  by  the  jury.  This  judgment  Johnson  subsequently  made 
the  basis  of  a  creditors*  bill  in  the  district  court  and  obtained  a 
decree  canceling,  as  fraudulent,  the  conveyance  of  certain  real 
estate  made  by  Parrotte  and  subjecting  such  real  estate  to  the 
payment  of  said  judafment.  On  appeal  of  Parrotte  from  this 
decree,  held,  (1)  that  it  was  not  enongh  that  this  court  rendered 
the  judgement  after  reversing  the  order  made  by  the  district 
court;  that  such  order  of  the  district  court  must  have  been  a  final 
order  to  invest  this  court  with  jurisdiction  to  review  it;  (2)  that 
the  order  of  the  district  court  sustaining  Parrotte's  motion  for  a 
new  trial  was  not  a  final  order  within  the  meaning  of  section 
681,Ck)de  of  Civil  Procedure;  (3)  that  the  supreme  court  had  no 
original  jurisdiction  and  acquired  no  appellate  jurisdiction  of 
the  suit  of  Johnson  v.  Parrotte,  and  therefore  its  judgment 
was  void;  (4)  that  Parrotte,  neither  by  reason  of  having  been 
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a  party  to  the  stipDlation  aforesaid,  nor  by  reason  of  haying 
had  in  the  district  coort  and  in  the  sapreme  conrt  a  suit  in 
equity  for  a  new  trial  of  the  original  action  had  estopped  him- 
self from  assailing  this  judgment  as  Toid;  (5)  that  a  Toid  judg- 
ment 18  in  reality  no  judgment  at  all.  It  is  a  mere  nullity. 
It  is  supported  by  no  presumptions  and  may  be  impeached 
in  any  action  direct  or  collateral.  (1  Black,  Judgments,  sec. 
170.) 

Appeal  from  the  district  court  of  Buffalo  county.  Heard 
below  before  Holcx>mb,  J. 

F,  O,  Hamer^  for  appellants. 

Dryden  &  Main,  contra, 

Raoan,  C. 

The  facts  necessary  to  an  understanding  of  this  case  are 
briefly  as  follows:  Some  years  ago,  in  the  district  court  of 
Buffalo  county,  John  Johnson  sued  Marcus  L.  Parrotte  at 
law  for  damages  for  the  latter's  alleged  misrepresentation 
of  some  sheep  sold  by  him  to  Johnson,  who  had  a  verdict^ 
and  Parrotte  filed  a  motion  for  a  new  trial.  Pending  the 
ruling  of  the  district  court  U[K>n  Parrotte's  motion  for  a 
new  trial  the  parties  entered  into  a  stipulation  as  follows: 
''That  if  the  court  [district  court]  shall  grant  a  new  trial 
herein,  that  the  said  plaintiff  may  review  said  order  grant- 
ing a  new  trial  by  petition  in  error  to  the  supreme  court; 
and  that  if  said  supreme  court  shall  confirm  said  order 
granting  a  new  trial,  that  judgment  absolute  shall  be  ren- 
dered against  the  plaintiff  dismissing  said  action  with  costs; 
but  if  said  supreme  court  reverse  said  order,  then  judgment 
absolute  shall  be  rendered  against  the  defendant  for  amount 
of  verdict  and  costs  herein."  This  stipulation  was  incor- 
porated in  the  record  of  the  case  on  (rial  in  the  district 
court  and  that  court  thereupon  sustained  Parrotte's  motion 
for  a  new  trial,  but  rendered  no  judgment  dismissing 
Johnson's  action.     Johnson  then  prosecuted  a  petition  in 
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error  to  the  Hupreoie  oourt  to  reverse  the  order  of  the  district 
court  granting  Parrotte  a  new  trial,  and  the  supreme  court 
reversed  that  order  and,  in  pursuance  of  the  stipulation 
above,  rendered  a  money  judgment  in  favor  of  Johnson 
and  against  Parrotte  for  $981.50.  (See  Johnson  v*  ParrotUy 
23  Neb.,  232.)  The  judgment  of  this  court  in  the  case 
was  by  mandate  certified  to  the  district  court  of  Buffalo 
county.  Subsequently,  Johnson  caused  an  execution  to  be 
issued  out  of  the  office  of  the  clerk  of  the  district  court  of 
Buffalo  county.  This  execution  was  based  on  the  mandate 
sent  down  by  this  court  in  the  case  above  mentioned,  and 
levied  upon  certain  real  estate  alleged  to  have  been  the 
property  of  Parrotte  at  the  time  of  the  rendition  of  the 
judgment  in  the  case  by  the  supreme  court*  The  execution 
not  having  been  returned  satisfied,  Johnson  brought  this 
suit  in  equity,  a  creditors'  bill,  against  Parrotte  and  others 
in  the  district  oourt  of  Buffalo  county  to  have  declared 
fraudulent  and  void  and  have  set  aside  certain  conveyanoes 
made  of  certain  real  estate  by  Parrotte  subsequent  to  the 
date  of  the  rendition  of  the  verdict  above  mentioned  in 
the  district  court  of  Buffalo  county  in  the  law  action  of 
Johnson  against  Parrotte.  Joiinson  had  a  decree  as  prayed 
for  in  his  petition  in  equity,  and  Parrotte  has  brought  the 
same  here  for  review.  It  will  thus  be  seen  that  the  cred- 
itors' bill  of  Johnson  and  the  decree  of  the  district  conrt 
under  review  have  for  their  foundation  the  judgment  of 
this  court  pronounced  in  Johnson  v.  Parrotte  in  pursuance 
of  the  stipulation  quoted  above.  Did  the  supreme  court 
have  any  jurisdiction  to  render  that  judgment? 

Section  2,  article  6,  of  the  constitution  provides:  "It 
[supreme  court]  shall  have  original  jurisdiction  in  cases 
relating  to  the  revenue,  civil  cases  in  which  the  state  shall 
be  a  party,  TtiandamuSy  quo  warranto^  habeas  oorpusy  and 
such  appellate  jurisdiction  as  may  be  provided  by  law.'* 

Section  582  of  the  Code  of  Civil  Procedure  provides: 
^'A  judgment  rendered  or  final  order  made  by  the  district 
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court  may  be  reversed,  vacated,  or  modified  by  the  supreme 
court,  for  errors  appearing  on  the  record." 

Section  581  of  the  Code  of  Civil  Procedure  provides: 
^'An  order  affecting  a  substantial  right  iu  an  action,  when 
6uch  order,  in  effect,  determines  the  action  and  prevents 
a  judgment,  and  an  order  affecting  a  substantial  right  made 
in  a  special  proceeding,  or  upon  a  summary  application  in 
an  action  aAer  judgment,  is  a  final  order  which  may  be  va- 
cated, modified,  or  reversed,  as  provided  in  this  title." 

Section  694  of  the  Code  of  Civil  Procedure  provides: 
^' When  a  judgment  or  final  order  shall  be  reversed  either 
in  whole  or  in  part,  in  the  supreme  court,  the  court  revers- 
ing the  same  shall  proceed  to  render  such  judgment  as  the 
court  below  should  have  rendered,  or  remand  the  cause  to 
the  court  below  for  such  judgment." 

It  will  be  seen  that  the  supreme  court  is  one  of  limited 
jurisdiction,  both  original  and  appellate.  Its  original  ju- 
risdiction is  prescribed  and  limited  by  the  constitution  and 
its  appellate  jurisdiction  prescribed  and  limited  by  statute 
It  is  scarcely  necessary  to  remark  that  the  original  dam. 
age  suit  of  Johnson  v.  Parrotte  brought  to  the  district 
court  of  Buffalo  county  was  not  a  case  which  related  to  the 
revenue,  nor  a  civil  case  to  which  the  state  was  a  party, 
nor  a  mandamus,  quo  warranto,  or  habeas  corpus  proceed- 
ing, and  that,  therefore,  the  supreme  court  would  have 
been  and  was  without  any  original  jurisdiction  whatever 
to  hear  and  determine  that  case;  and  had  Johnson  brought 
his  damage  suit  against  Parrotte  to  the  supreme  court  in 
the  first  instance,  that  tribunal  would  have  had  no  juris- 
<]iction  over  the  subject-matter  of  the  action,  and  any  judg- 
ment pronounced  therein  would  have  been  a  nullity. 

Did  the  supreme  court  acquire  jurisdiction  of  the  case 
by  the  error  proceeding  prosecuted  by  Johnson  from  the 
order  of  the  district  court  sustaining  Parrotte's  motion  for 
a  new  trial?  The  answer  to  this  question  de|)ends  upon 
whether  the  order  of  the  district  court  granting  Parrotte's 
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new  trial  was  a  final  order  within  the  meaning  of  sections 
681,  582,  and  594  of  the  Code  of  Civil  Procedure  above 
quoted.  These  sections  have  been  repeatedly  construed  by 
this  court,  and  it  has  been  uniformly  held  that  an  order, 
to  be  final,  must  dispose  of  the  whole  merits  of  the  case  on 
trial  and  leave  nothing  for  the  further  determination  of  the 
lower  court.  {Smith  r.  Sahler^  1  Neb.,  310.)  In  Brown  ». 
Edgerton^  14  Neb.,  453,  it  was  held:  "An  order  of  a  dis- 
trict court  vacating  its  own  judgment  during  the  term  at 
which  it  was  rendered  is  not  a  final  order,  and  therefore  is 
not  reviewable  by  proceedings  in  error."  In  Artman  v. 
Wed  Point  Mfg.  Co,y  16  Neb.,  572,  it  was  held :  "An  order 
of  the  district  court  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial  during  the  term  at  which  the  verdict 
is  returned,  and  before  judgment,  is  not  a  final  order,  and 
therefore  not  reviewable  by  proceedings  in  error."  (See,also^ 
Gapen  v.  Brdternitz,  31  Neb.,  302.)  And  finally,  in  the 
very  case  in  which  the  supreme  court  a.<«sumed  to  render  the 
judgment  made  the  basis  of  tlie  case  under  review,  the  court 
said:  "The  decision  of  the  district  court  in  sustaining  a 
motion  for  a  new  trial  after  the  cause  has  been  tried  to  a 
jury  and  verdict  returned  is  not  a  subject  for  review  until 
after  a  final  judgment  is  rendered  .in  a  cause,"  (Johnson  v^ 
Parrotte,  23  Neb.,  232.)  We  conclude,  therefore,  that  the 
supreme  court  was  without  appellate  jurisdiction  to  render 
the  judgment  made  the  basis  of  the  present  action,  and  that 
its  judgment  was  not  voidable,  but  absolutely  void.  It  is 
not  enough  that  the  judgment  rendered  by  this  court  was 
rendered  by  it  after  reversing  the  order  under  review  made 
by  the  district  court.  Such  order  must  have  been  a  final 
order  to  invest  this  court  with  jurisdiction  to  review  it; 
and  since  the  order  of  the  district  court  granting  Parrotte 
a  new  trial  was  not  a  final  order  within  the  meaning  of  the 
statute,  we  conclude  that  the  supreme  court  never  acquired 
even  appellate  jurisdiction  of  that  case  and  that  the  judg^ 
meut  pronounced  by  it  therein  was  and  is  a  nullity. 
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It  is  insisted  by  the  appellee  that  the  jadgment  is  not 
open  to  collateral  attack ;  that  the  appellant,  by  reason  of 
being  a  party  to  the  stipulation  aforesaid,  or  by  reason  of 
certain  equity  proceeclings  broaght  in  and  had  by  him  in 
the  district  court  of  Buffalo  county  and  in  this  court  for  a 
new  trial  of  the  original  action  after  the  supreme  court  had 
rendered  the  judgment,  is  now  estopped  from  assailing  the 
judgment  on  which  this  action  is  based  as  being  void. 
"Now  a  void  judgment  is  in  reality  no  judgment  at  all. 
It  is  a  mere  nullity.  It  is  attended  by  none  of  the  con- 
sequences of  a  valid  adjudication,  nor  is  it  entitled  to  the 
respect  accorded  to  one.  It  can  neither  affect,  impair,  nor 
create  rights.  As  to  the  person  against  whom  it  professes 
to  be  rendered,  it  binds  him  in  no  degree  whatever,  it  has 
no  effect  as  a  lien  upon  his  property,  it  does  not  raise  an 
estoppel  against  him.  As  to  the  person  in  whose  favor  it 
professes  to  be,  it  places  him  in  no  better  position  than  he 
occupied  before;  it  gives  him  no  new  right,  but  an  attempt 
to  enforce  it  will  place  him  in  peril.  As  to  third  persons, 
it  can  neither  be  a  source  of  title  nor  an  impediment  in  the 
way  of  enforcing  their  claims.  It  is  not  necessary  to  take 
any  steps  to  have  it  reversed,  vacate<l,  or  set  aside.  But 
whenever  it  is  brought  up  against  the  ])arty  he  may  assail 
its  pretentions  and  show  its  worthlessness.  It  is  supported 
by  no  presumptions,  and  may  be  impeached  in  any  action, 
direct  or  collateral."  (1  Black,  Judgments,  sec.  170.)  But 
for  Parrotte  to  assert  that  this  judgment  is  void  is  not  to 
attack  it  collaterally,  as  the  basis  of  every  creditors'  bill  is 
an  unimpeachable  judgment;  and  Johnson  in  this  case,  as 
a  condition  precedent  to  his  right  to  the  relief  for  which  he 
prayed  in  his  petition,  was  required  to  plead  and  prove  his 
ownership  of  a  valid  and  unsatisfied  judgment.  He  has 
done  neither.  The  petition  itself  does  not  state  a  cause  of 
action.  It  alleges  the  bringing  of  the  damage  suit  of 
Johnson  v.  Parrotte  in  the  district  court  of  Buffalo  county, 
the  return  of  a  verdict  in  that  action  in  favor  of  Johnson, 
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the  stipulation  of  the  parties,  the  sustaining  by  the  district 
court  of  Parrotte's  motion  for  a  new  trial,  the  prosecution 
by  Johnson  of  proceedings  in  error  to  this  court  to  reverse 
the  district  court's  ruling,  and  the  rendition  by  this  court 
of  the  judgment  which  he  owns  and  is  unsatisfied,  and 
which,  he  alleges,  should  be  paid  by  a  sale  of  certain  real 
estate  fraudulently  conveyed  by  Parrotte.  But  the  peti- 
tion does  not  allege  that  the  district  court,  in  the  damage 
suit,  rendered  a  judgment  dismissing  Johnson's  action. 
The  lack  of  jurisdiction  in  this  court  to  render  the  judg- 
ment appears  then  on  the  face  of  the  petition.  The  decree 
of  the  district  court  is  reversed  and  the  action  dismissed. 


Reversed  and  dismissed. 


Samuel  Wood  v.  State  of  Nebraska. 

FiLSD  October  1, 1896.    No.  7699. 

1.  Rape:  Evidence.    While  in  a  proeecntion  for  rape,  or  an  aaaanlt 

with  intent  to  commit  rape,  the  state  may  only  inquire  of  the 
proeecntriz  whether  she  made  complaint  of  the  ii^ary,  and 
when  and  to  whom,  but  not  as  to  the  particular  facts  which  she 
stated,  still  the  defense,  in  cross-examination,  may  inqaire  as  to 
such  particular  facts. 

2.  :  :  Review:  Unfounded  Assignments  op  Erbob. 

In  a  prosecation  for  an  assault  upon  a  girl  under  the  statutoiy 
age  of  consent,  with  intent  to  commit  a  rape,  whether  the  girl 
consented  or  resisted  is  immaterial,  and  to  constitute  the  offense 
it  is,  therefore,  unnecessary  to  prove  that  the  defendant  intended 
to  use  force  if  necessary,  to  overcome  her  resistance. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Tibbets,  J. 

Alex.  Alischuler  and  J.  G  McNemy,  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  General^  and  W.  8.  Summers^ 
Deputy  Attorney  General,  for  tlie  state. 
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Irvine,  C. 

The  plaintiff  in  error  was  convicted  in  the  district  court 
of  Lancaster  county  on  an  information  charging  him  with 
making  an  assault  upon  one  Louisa  Schrader,  a  female  child 
nine  years  of  age,  with  intent  to  commit  a  rape  upon  her 
person.  The  prosecutrix  had  testified  that  immediately  af- 
ter the  allied  assault  she  had  made  complaint  thereof  to 
her  mother.  On  cross-examination  she  was  asked,  '^  What 
did  you  tell  your  mother  when  you  went  out  there?''  This 
question  was  objected  to,  as  incompetent  and  immaterial, 
and  the  objection  was  sustained.  An  offer  was  then  made 
by  the  defendant  to  prove  that  prosecutrix  had  made  state- 
ments to  her  mother  differing  from  the  testimony  she  had 
given  upon  the  stand,  and  the  objection  being  repeated,  was 
again  sustained.  In  excluding  this  evidence  on  cross- 
examination  we  think  the  learned  district  judge  erred. 
Whether  in  the  examination  in  chief  the  particulars  of  the 
complaint  may  be  elicited,  or  whether  the  state  is  restricted 
to  a  general  inquiry  as  to  the  fact  that  a  complaint  was 
made,  is  a  question  upon  which  the  authorities  are  not  har- 
monious. In  Regina  v.  Walker y  2  Moody  &  R.  [Eng.], 
212,  Barou  Parke  said:  ''  The  sense  of  the  thing  certainly 
is,  that  the  jury  should,  in  the  first  instance,  know  the  na- 
ture of  the  complaint  made  by  the  prosecutrix,  and  all 
that  she  then  said.  But,  for  reasons  which  I  never  could 
understand,  the  usage  has  obtained  that  the  prosecu- 
trix's counsel  should  only  inquire,  generally,  whether  a 
complaint  was  made  by  the  prosecutrix  of  the  prisoner's 
conduct  towards  her,  leaving  the  counsel  of  the  latter 
[evidently  meaning  the  prisoner's]  to  bring  before  the  jury 
the  particulars  of  that  complaint  by  cross-examination." 
This  view  has  been  taken  by  some  courts  whose  decisions 
are  entitled  to  the  highest  respect,  and  among  authors 
it  has  received  the  approval  of  the  late  Justice  Stephen. 
These  authorities  place  the  admissibility  of  such  testimony 
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on  the  ground  that  it  constitutes  a  part  of  the  res  gestae. 
The  prevailing  doctrine,  however,  is  that  stated  by  Pro- 
fessor Greenleaf  (3  Greenleaf,  Evidence,  sec.  213),  as  fol- 
lows: "Though  the  prosecutrix  may  be  asked  whether 
she  made  complaint  of  the  injury,  and  when  and  to  whom, 
and  the  person  to  whom  she  complained  is  usually  called  to 
prove  that  fact,  yet  the  particular  facts  which  she  stated 
are  not  admissible  in  evidence,  except  when  elicited  in  cross- 
examination,  or  by  way  of  confirming  her  testimony  after 
it  has  been  impeached.  On  the  direct  examination,  the 
practice  has  been  merely  to  ask  whether  she  made  com- 
plaint that  such  an  outrage  had  been  perpetrated  upon  her, 
and  to  receive  only  a  simple  yes  or  no.  Indeed,  the  com- 
plaint constitutes  no  part  of  the  res  gestce ;  it  is  only  a  fact 
corroborative  of  the  testimony  of  the  complainant;  and, 
where  she  is  not  a  witness  in  the  case,  it  is  wholly  inad< 
roissible/'  This  is  the  view  which  has  been  taken  in  this 
state.  {Oleson  v.  State,  11  Neb.,  276.)  But  it  will  be  ob- 
served that  Professor  Greenleaf,  in  stating  the  more  re- 
stricted doctrine,  unmistakably  implies  that  the  particulars 
of  the  complaint  may  be  brought  out  on  cross-examination, 
and  this  seems  to  be  the  view  taken  wherever  the  restricted 
doctrine  prevails,  although  in  the  reported  cases  the  rule  in 
regard  to  cross-examination  is  for  the  most  part  stated 
under  circumstances  which  render  it,  strictly  speaking, 
•  obiter.  {Scott  v.  State,  48  Ala.,  420 ;  Barnett  v.  State,  83 
Ala.,  40 ;  State  v.  Richards,  33  la.,  420;  State  v.  Jones,  61 
Mo.,  232 ;  Regina  v.  Walker,  supra;  State  v,  Langford,  45 
La.  Ann.,  1177.)  In  the  absence  of  direct  authority,  and 
even  if  the  general  rule  were  not  always  stated  with  a 
qualification  as  to  cross-examination,  we  think  that  the 
admission  of  the  particulars  of  the  complaint  on  cross-ex- 
amination is  in  harmony  with  the  general  principles  of 
evidence. 

The  plaintifi^  in  error  requested  the  following  instruction, 
which  was  refused:  "You  are  further  instructed  that  you 
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must  farther  find  from  the  evidence  beyond  a  reasonable 
doabt,  before  yon  can  convict  the  defendant,  that  the  de- 
fendant must  have  intended  to  use  whatever  force  was 
necessary  to  overcome  her  resistance  and  compel  her  to 
submit  to  his  passions,  to  make  oat  the  crime  of  an  assault 
with  intent  to  commit  rape/^  The  refusal  of  this  instruc- 
tion is  assigned  as  error,  and  Skinner  v.  State,  28  Neb., 
814,  is  cited  in  support  of  the  assignment;  but  Skinner  r. 
State  was  the  case  of  a  charge  of  rape  upon  a  woman  of 
mature  years,  where  the  element  of  force  would  have  been 
an  essential  ingredient  of  the  consummated  offense.  By 
our  statute  (before  the  amendment  of  1895),  the  carnal 
knowledge,  with  her  consent,  of  any  female  child  under  the 
age  of  fift^n  years  constituted  a  rape  when  the  offender 
was  of  the  age  of  eighteen  or  upwards,  and  an  assault  by 
such  a  i)erson  upon  a  female  child  under  fifteen,  with  an 
intent  to  carnally  know  her,  was  an  assault  with  intent  to 
commit  a  rape,  r^ardless  of  her  consent.  {Davis  v.  State, 
31  Neb.,  247;  Head  v.  StaU,  43  Neb.,  30.)  Under  the 
charge  contained  in  this  information,  it  was,  therefore,  un- 
necessary to  establish  an  intent  to  use  force  if  necessary  to 
overcome  the  will  of  the  child,  and  the  instruction  was 
properly  refused. 

The  other  assignments  of  error  relate  to  matters  which 
may  be  deemed  accidental  to  the  former  trial,  and  not  in- 
herent in  the  case  itself,  and  will  not,  therefore,  be  consid- 
ered, except  in  one  respect.  It  is  assigned  that  the  verdict 
is  not  sustained  by  the 'evidence,  and  in  support  of  this  as- 
signment it  is,  among  other  things,  suggested  that  the  state 
failed  to  prove  the  venue.  The  evidence  shows,  without 
contradiction,  that  the  offense,  if  any  were  committed,  oc- 
curred in  the  home  of  the  prosecutrix's  parents.  The 
mother  of  the  prosecutrix  was  asked:  ^^Mrs.  Schrader, 
where  do  you  live?*'  A.  "Eleven  miles  east;  ten  miles 
east  and  one  mile  north.''  Q.  *'  Is  your  place  in  Lancaster 
county,  Nebraska?"     A.  "Yes,  pir."     Tlie  first  question 
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aijked  the  father  was  as  follows:  "Mr.  Schrader,  where  do 
you  live?'*  To  which  he  answered:  "Lancaster  county, 
Nebraska.'*  There  is  no  contrary  evidence,  and  the  venue 
was,  therefore,  fully  proved.  We  refer  to  this  assignment 
merely  for  the  purpose  of  saying  that  it  is  one  which  should 
not  be  made.  Unfounded  assignments  of  this  character 
presumably  cost  counsel  some  effort.  They  certainly  oc- 
cupy the  time  of  the  court,  and  they  avail  nothing. 


Reversed  and  remanded. 
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8.  S.  Van  Horn  et  al.  v.  State  of  Nebraska,  ex 
REL.  John  W.  0.  Abbott. 

Filed  Octobkb  1, 1895.    No.  7998. 

1.  Tcwnships:  County  Boards.    The  distiDgalshing  feature  of 

township  organization  lies  in  the  application  of  the  principle  of 
local  self-government  It  is  the  regulation  of  parely  local  af- 
fiiirs  by  the  townships  and  local  officers  thereof,  and  not  the  con- 
stitntion  of  the  county  board,  which  distinguishes  the  township 
system. 

2.  :  SuPiEBVisoBS.     Where  supervisors  are  local  officers,  their 

number  and  the  manner  of  their  election  are  subjects  connected 
with  township  organization,  and  not  solely  related  to  county 
government. 

3.  Statutes:  Subject  of  Bill:  Title  of  Act:  Constitutional 

Law.  The  object  of  section  11,  article  3,  of  the  constitution, 
providing  that  "no  bill  shall  contain  more  than  one  subject,  and 
the  same  shall  be  clearly  expressed  in  its  title,''  is  to  prevent 
surreptitious  legislation.  If  a  bill  has  but  one  general  object,  no 
matter  how  broad  that  object  may  be,  and  contains  no  matter 
not  germane  thereto,  and  the  title  fairly  expresses  the  subject  of 
the  bill,  it  does  not  violate  this  provision  of  the  constitution. 

4.  :  :  :  .     Whether  or  not  a  bill  contains 

more  than  one  subject  is  to  be  determined  by  examining  the  sub- 
stance of  the  bill.  Apparent  duplicity  in  the  title  alone  does 
not  invalidate  the  act. 
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6.  Township  Organisation:  Validity  of  Stattttv.  Chapter 
28,  Seasion  Laws,  1895,  proyiding  for  township  organization,  etc, 
has  bat  one  subject,  which  is  clearly  expressed  in  its  titla 


6.  :  .    Where  different  parts  of  the  same  statnte  are  in 

irreconcilable  conflict,  the  last  words  stand,  and  those  in  oonflict 
therewith  are  disregarded.  {Albertaon  v.  8laU,  9  Neb.,  429.)  Ses- 
sion Laws,  1895,  chapter  28,  oonstrned,  and  held  to  provide  for 
seTen  soperTisors  in  all  coanties  nnder  township  organization. 

7.  Statutes:  Ambndmbkt  of  Laws:^  Repeal:  Ck>N8TiTnnoNAL 

Law.  That  portion  of  section  11,  article  3,  of  the  constitntion, 
proTiding  that  *'  No  law  shall  be  amended  unless  the  new  act 
contain  the  section  or  sections  so  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed,"  has  no  application  to 
acts  complete  in  themselTes,  and  not  in  their  effect  simply 
amendatory.  Snch  complete  acts  are  Talid,  althoagh  they  may 
modify  or  destroy  the  effect  of  preTions  legislation. 

8.  Township  Organisation:  CoNSTirnTioNAL  Law.    Section  5 

of  article  10  of  the  constitotion  confers  npon  the  people  by  Tote 
the  power  of  adopting  and  discontinuing  township  organization, 
but  it  leaTes  to  the  legislature  the  power  of  providing  the  de- 
tails of  snch  organization. 

9. :  Amendment  of  Law.    The  legislature  may,  therefore, 

amend  or  change  the  law  in  regard  to  township  organization, 
without  referring  snch  change  to  a  vote  of  the  people. 

10.  Ck>tLnty  and  Township  Officers.    Section  4,  article  10,  of 

the  constitution,  enacting  that  the  legislature  shall  proTide  by 
law  for  the  election  of  such  county  and  township  officers  as  may 
be  necessary,  does  not  prevent  the  legislature  when  it  reduces 
the  number  of  officers  from  proTiding  that  those  already  elected 
shall  cast  lots  to  determine  whose  terms  of  office  shall  be  dis- 
-  eontinned;  nor  does  it  prevent  the  legislature  from  providing  for 
the  filling  of  Yacancies  provisionally  by  appointment 

11.  Statutes:   Unifobmity  of  Operation.    If  a  law  is  general 

and  uniform  throughout  the  state,  acting  alike  upon  all  persons 
and  localities  of  a  class,  or  who  are  brought  within  the  relations 
and  eircnmstanoes  provided  for,  it  is  not  objectionable  as  want- 
ing uniformity  of  operation.  (SUUe  v.  Berka^  20  Neb.,  375.) 

12.  ICandamus:  Ministerial Offioebs:  Constititional Law. 

Ministerial  officers,  upon  whom  the  legislature  has  sought  to 
impose  a  duty  by  statute,  may  assert  the  unconstitutionality  of 
that  statute  as  a  defense  to  an  application  for  a  mandamus  to 
require  them  to  perform  the  supposed  duty. 
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Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Marshall,  J. 

The  case  is  stated  by  the  oommissioner. 

Samuel  Maxwell  and  C  Hollenbeck,  for  plaintiffs  in  error: 

The  act  under  consideration  is  void  because  the  title  con- 
tains more  than  one  subject.  (Sutherland,  Statutory  Con- 
struction^ sees.  86-97 ;  State  v,  Lancaster  County y  6  Neb., 
474;  Tinimhle  v,  Trumble,  37  Neb.,  340;  Curehv.  City  of 
Detroit,  31  N.  W.  Rep.  [Mich.],  447  ;  Davies  v.  Board  of 
SuperviaorSy  60  N.  W.  Rep.  [Mich.],  862;  Ives  i\  Norris, 
13  Neb.,  252 ;  Hoimburg  v.  Bauck,  1 6  Neb.,  337 ;  Touzalin 
V,  City  of  Omaha,  25  Neb.,  817 ;  Welgel  v.  City  of  Hayings, 
29  Neb., 379;  Northwestern  Mfg,  Co.t?.  ChambeTs,h%  Mich., 
381 ;  People  v.  Congdon,  43  N.  W.  Rep.  [Mich.],  386.) 

The  act  is  void,  for  the  reason  that  it  contains  several 
subjects  independent  of  each  other  which  are  not  embraced 
within  the  title. 

The  constitutionality  of  the  act  is  challenged  upon  the 
ground  that  it  is  ambiguous  and  indefinite  to  such  an  ex- 
tent that  it  is  incapable  of  enforcement. 

The  legislation  is  special,  because  the  act  provides  five 
supervisors  for  some  counties  and  seven  for  others. 

The  law  repeals  a  large  number  of  other  laws  without 
any  reference  to  them  in  the  title  of  the  act  and  is  there- 
fore invalid. 

The  act  is  inoperative  and  void  as  to  counties  now  under 
township  organization,  because  it  imposes  upon  such  coun- 
ties the  system  of  local  government  provided  for  by  the  act 
without  a  vote  of  the  people  of  the  county,  as  provided  in 
section  6,  article  10,  of  the  constitution. 

The  act  under  consideration  practically,  and  in  effect, 
amends  the  act  of  1879  (Compiled  Statutes,  1895,  sec.  62, 
ch.  18),  without  any  reference  to  it,  and  should  therefore  be 
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declared  invalid.  {Trumbiev.  Trumble,  37  Neb.,  340;  SkUe 
9.  Lancaster  County,  6  Neb.,  474.) 

The  act  is  objectionable,  because  it  provides  for  new 
county  officers  and  provides  for  their  selection  by  casting 
lots,  thereby  amending  the  laws  in  relation  to  appoint- 
ment. 

The  board  of  county  supervisors  may  resist  an  applica- 
tion for  mandamus  on  the  ground  that  the  act  of  the  legis- 
lature, requiring  the  performance  of  the  duty  sought  to  be 
enforced,  is  unconstitutional.  {State  v.  Lancaster  County,  6 
Neb.,  474.) 

George  X.  Loomis,  also  for  plaintifis  in  error. 

John  W.  C.  Abbott  and  /.  E.  Frick,  contra: 

The  law  does  not  violate  section  11,  article  3,  of  the  con- 
stitution, providing  that  ''No  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly  expressed  in  its 
title.''  (23  Am.  &  Eiig.  Ency.  Law,  232;  State  v.  Atiantie 
aty,  28  Atl.  Rep.  [N.  J.],  427;  Van  Husen  v,  Heames, 
56  N.  W.  Rep.  [Mich.],  22;  ITenderson  v.  StaU,  36  N.  E. 
Rep.  [Ind.],  257;  Bissell  v.  Heath,  57  N.  W.  Rep. 
[Mich.],  585;  StaU  v.  Mines,  18  S.  E.  Rep.  [W.  Va.], 
470;  People  v.  Taylor,  56  N.  W.  Rep.  [Mich.],  27; 
Gaines  v.  Williams,  34  N.  E.  Rep.  [111.],  934 ;  Peojde  v. 
Brooks,  59  N.  W.  Rep.  [Mich.],  444,  816 ;  Board  of 
Trustees  v.  Daniels,  25  S.  W.  Rep.  [Ky.],  746 ;  Lynch  v. 
Murphy,  24  S.  W.  Rep.  [Mo.],  774;  Curtin  v.  Barton, 
34  N.  E.  Rep.  [N.  Y.],  1093 ;  In  re  Board  of  Commissioners 
of  Johnson  County,  32  Pac.  Rep.  [Wyo.],  850 ;  BamhiU  v. 
Teaffue,  11  So.  Rep.  [A)a.],  444;  3Iills  v.  Charleton,  d 
Am.*  Rep.  [Wis.],  578;  Commonwealth  v.  Depuy,  23  Atl. 
Rep.  [Pa.],  896;  StaJte  v.  Tucker,  46  Ind.,  355;  Black, 
Constitutional  Law,  286;  People  v.  Mahaney,  13  Mich., 
496;  White  v.  City  of  Lincoln,  5  Neb.,  505;  Hamlin  v. 
MeadvUle,  6  Neb.,  227;  Kansas  City  ic  O.  B.  Co.  v.  Frey, 
9 


66  NEBRASKA  REPORTS.  [Vol,  46 


Van  Born  y.  State. 


30  Neb.,  790 ;  State  v.  Ream,  16  Neb.,  681 ;  State  v.  Page^ 
12  Neb.,  386;  Dogge  v.  State,  17  Neb.,  143;  State  v.  Bab- 
cock,  23  Neb.,  128;  Oatling  v.  Lane,  17  Neb.,  SO;  Poffen- 
barger  v.  Smith,  27  Neb.,  788  ;  Bonorden  v.  Kriz,  13  Neb.,. 
121.) 

The  contention  of  plaintiffs  in  error  that  the  act  repeals 
the  law  of  1879  without  reference  to  the  government  of 
counties  is  not  tenable.  (Jones  v.  Davis,  6  Neb.,  33 ;  State 
V.  Page^  12  Neb.,  386;  Brome  v.  Cuming  County,  Zl  Neb., 
362;  Warren  v.  Crosby,  34  Pac.  Eep.  [Ore.],  661 ;  People 
V.  Mahaney,  13  Mich.,  496;  Coolej,  Constitutional  Limi- 
tations [5th  ed.],  181.) 

The  following  authorities  are  cited  in  reply  to  the  con- 
tention that  the  act  repeals  a  large  number  of  different 
statutes  without  any  reference  to  them :  Brome  v,  Cuming 
County,  31  Neb.,  362;  Sutherland,  Statutory  Construction, 
sees..  154-156. 

As  to  uniformity  of  laws,  reference  is  made  to  the  fol- 
lowing cases:  State  v.  Berka,  20  Neb.,  375;  Lancaster 
County  V.  Trimble,  33  Neb.,  121. 

In  reply  to  the  contention  that  the  act  is  invalid  because 
it  effects  a  change  in  township  organization  without  sub- 
mitting the  question  to  the  legal  voters,  under  section  5, 
article  10,  of  the  constitution,  the  following  authorities  are 
cited:  Board  of  Supervisors  v.  Heenan,  2  Minn.,  330; 
Bank  of  the  Republic  v.  Hamilton^  21  111.,  53 ;  People  v. 
Brislin,  80  111.,  423. 

The  law  is  not  invalid  because  it  provided  for  the  cast* 
ing,  or  drawing,  of  lots  to  determine  which  one  of  the  sev* 
eral  supervisors  should  temporarily  represent  any  given 
district  that  might  be  established  from  two  or  more  town- 
ships until  the  following  general  election.  (State  v.  iJoug^ 
lass,  7  Am.  Rep.  [Wis.],  87;  Prince  v.  Skillin,  36  Am. 
Rep.  [Me.],  325;  19  Am.  &  Eng.  Ency.  Law,  562.) 

The  act  is  not  void  for  indefiniteness.  {In  re  Frey^  18 
Atl.  Rep.  [Pa.],  478;  Board  of  Supervisors  v.  Heenan^  2 
Minn.,  339.) 
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The  plaiotiffs  in  error  have  no  aaeh  rights  involved  as 
entitle  them  to  question  the  validity  of  the  act.  {People  v. 
Salomon,  54  111.,  39;  Merrill,  Mandanias,  sea  65.) 

Irvine,  C. 

Chapter  28  of  the  Session  Laws  of  1895,  among  other 
radical  changes  with  regard  to  counties  under  township 
organization,  fixes  the  number  of  supervisors  in  such  coun- 
ties at  seven,  and  in  counties  now  having  township  organi- 
zation requires  the  county  clerk  to  call  a  special  meeting  of 
the  supervisors  for  the  purpose  of  dividing  the  county  into 
suitable  supervisor  districts,  and  choosing  supervisors  for 
such  districts.  After  making  such  division  the  supervisors 
are  required,  if  there  be  more  than  one  supervisor  in  any 
district  so  formed,  to  cast  lots  among  themselves  and  so  se- 
lect one  to  remain  supervisor  for  such  district;  and  if  there 
are  any  vacancies,  the  board  appoints  supervisors  to  fill 
them.  The  county  clerk  of  Dodge  county  called  a  meet- 
ing of  the  board  in  pursuance  of  the  act,  and  the  board 
when  assembled  refused  to  perform  the  duties  imposed 
upon  it,  on  the  ground  that  the  act  was  in  violation  of  the 
constitution  and  void.  The  board  at  the  same  time  in- 
structed the  county  attorney  to  take  the  proper  steps  to 
have  the  constitutionality  of  the  act  determined,  and  the 
county  attorney  therefore  applied  to  the  district  court  for  a 
writ  of  mandamiut  to  compel  the  board  of  sup|rvisors  to 
meet  and  divide  the  county  into  seven  supervisor  districts, 
as  required  by  the  act  in  question.  The  supervisors  de- 
murred to  the  petition  for  the  writ.  The  district  court 
overruled  the  demurrer  and  allowed  the  writ.  From  this- 
judgment  the  respondents  prosecute  error. 

The  record  presents  only  one  general  question — the  con- 
stitutionality of  the  act  of  1895.  In  order  to  an  under- 
standing of  the  case,  a  brief  review  of  the  legislation  on 
the  subject  is  necessary.  Section  5  of  article  10  of  the 
constitution  requires  thaf  The  legislature  shall  provide 
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by  general  law  for  towusliip  organization,  under  which  any 
<x)unty  may  organize  whenever  a  majority  of  the  legal 
voters  of  such  county  voting  at  any  general  election  ahall 
«o  determine;  and  in  any  county  that  shall  have  adopted  a 
township  organization  the  question  of  continuing  the  same 
may  be  submitted  to  a  vote  of  the  electors  of  such  county 
;at  a  general  election  in  the  manner  that  shall  be  provided 
by  law."  Attempting  to  perform  the  duty  imposed  upon 
the  legislature  by  this  provision,  there  was  passed  in  1877 
^'An  act  to  provide  for  township  organization/'  This  act, 
outside  of  its  professed  object,  contained  many  provisions 
in  regard  to  county  government  in  general,  and  in  regard 
to  taxation  and  revenue,  and  was  declared  unconstitutional 
in  State  v,  Lancaster  County ^  6  Neb.,  474,  for  the  reason 
that  the  act  embraced  subjects  not  indicated  by  the  title, 
and  that  its  various  provisions  were  so  interdependent  that 
the  portion  indicated  by  the  title  could  not  be  given  sepa- 
rate effect  In  1879  there  was  passed  ^^An  act  concerning 
counties  and  county  officers.^'  This  act  presented  a  com- 
plete scheme  of  county  government,  and  contained  special 
provisions  for  the  government,  not  of  townships,  but  of 
counties  under  township  organization,  although  there  was 
at  that  time,  by  reason  of  the  failure  of  the  act  of  1877, 
DO  means  of  accomplishing  township  organization.  The 
validity  of  the  act  of  1879  was  presented  to  the  court  in 
the  case  of  SUxte  v.  Page,  12  Neb.,  386,  and  the  court  held 
that  the  act  embraced  but  one  general  object  which  was 
fairly  expressed  by  the  title,  and  that  the  act  was,  there- 
fore, not  in  conflict  with  that  portion  of  section  11,  article 
3,  of  the  constitution,  providing  that  '^  No  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title."  So  the  law  rested  until  1883,  pro- 
viding for  county  government  in  counties  under  township 
organization,  but  being  ineffective  as  to  that  portion  of  the 
law  for  want  of  a  law  authorizing  and  providing  for 
township  organization.     By  chapter  36,  Session  Laws, 
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1883^  a  scheme  of  township  organization  and  government 
was  finally  enacted  ander  the  title  of  "An  act  to  provide 
for  township  organization,  to  divide  counties  under  town- 
ship organization  into  supervisor  districts,  to  define  the 
rights,  powers,  and  liabilities  of  towns,  the  duties,  and  com- 
pensation of  the  ofiicers  thereof  This  act,  with  some 
amendments,  has  remained  in  force  until  the  present  year. 
The  act  here  in  question  (Session  Laws,  1895,  ch.  28)  has  for 
its  manifest  object  to  supersede  the  act  of  1883,  by  providing 
a  new  and  complete  plan  of  township  organization  and 
government,  and  by  expressly  repealing  the  act  of  1883» 
Further  statements  in  regard  to  the  nature  of  these  various 
acts  can  more  conveniently  be  made  in  connection  with  the 
several  arguments  advanced. 

It  is  urgeil  that  the  title  to  the  act  of  1895  is  double; 
that  it  contains  more  than  one  subject;  that  the  bill  relates 
to  both  township  and  county  government,  two  entirely 
separate  and  distinct  subjects,  and  that  both  the  title  and 
the  act  indicate  this  duplicity.  The  title  of  the  act  is  as^ 
follows:  "An  act  to  provide  for  township  organization,  to 
divide  counties  under  township  organization  into  supervisor 
districts,  to  define  the  rights,  powers,  and  liabilities  of 
towns,  the  duties  and  compensation  of  the  officers  thereof^ 
and  to  provide  for  the  election  of  town  ofiicers,  and  for 
the  election  of  supervisors,  and  the  term  of  office  of  su- 
pervisors to  be  elected  and  chosen  in  the  several  super- 
visor districts  into  which  the  county  is  to  be  divided 
when  governed  by  township  organization,  and  to  repeal 
sections  one  (1)  to  sixty-two  (62),  both  inclusive,  of  article 
four  (4),  chapter  eighteen  (18),  Compiled  Statutes  of  Ne- 
braska, 1893/^  An  analysis  of  the  act  discloses  that  it 
embraces  the  whole  subject  of  township  organization  and 
government,  but  that  it  does  not  affect  in  any  manner  the 
government  of  the  county  as  such,  except  by  changing  the 
law  in  regard  to  the  constitution  of  the  board  of  supervis- 
ors.    County  government  and  the  duties  of  the  board  of 
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superviBors  in  countj  affairs  remain  as  they  were  provided 
by  the  act  of  1879.  In  connection  with  and  incidental 
to  the  main  provisions  of  the  act  we  do,  however,  find  cer- 
tain provisions  which  it  may  be  said  affect  the  county  as  a 
whole.  Under  the  law  of  1883  each  township  selected  a 
supervisor,  with  certain  provisions  relating  specially  to 
cities.  Under  the  present  law,  laying  out  of  view  for  the 
moment  a  complication  to  be  hereafter  noticed,  the  county 
is  to  be  divided  into  seven  supervisor  districts,  each  one 
choosing  a  supervisor.  In  addition  to  this  the  act  contains 
a  special  provision  (sec.  65)  with  regard  to  the  duties  of 
supervisors.  This  section  relates  not  to  their  duties  as 
members  of  the  county  board,  but  to  their  duties  as  local 
officers,  giving  to  each  special  charge  of  the  expenditure  of 
money  appropriated  for  roads,  bridges,  and  culverts  within 
his  supervisor  district,  and  requiring  each  supervisor  to 
account  to  the  board  for  all  money  so  received  and  dis- 
bursed. It  may,  by  the  way,  be  here  remarked  that  by 
virtue  of  this  provision  the  su()ervisors  remain  local  officers 
charged  with  local  duties,  and  that,  therefore,  the  conten- 
tion of  the  respondents  that  this  act  deprives  them  of  all 
such  powers  and  duties,  and  makes  them  merely  county 
commissioners,  is  unfounded.  The  act  also  provides  for  the 
method  of  accomplishing  a  change  from  the  commissioner 
system  to  township  organization,  and  also  contains  provis* 
ions,  being  those  directly  brought  into  controversy  in  this 
action,  for  the  purpose  of  conforming  counties  already 
working  under  township  organization  to  the  provisions  of 
the  new  law.  In  considering  the  act  it  is  necessary  to 
have  constantly  in  mind  what  is  really  meant  by  township 
organization.  We  have  in  this  state  two  systems  of  gov- 
ernment within  the  county.  By  one  of  these  systems, 
designate<l  for  convenience  "the  commissioner  system," 
the  government  of  the  county  at  large  and  of  its  subdi- 
visions is  entrusted  to  a  board  of  county  commissioners, 
who,  together  with  certain  governmental  agents  subordinate 
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to  them,  conduct  all  the  affairs  of  the  county,  local  and 
general*  Under  the  other  system,  called  ''the  township 
system/'  the  county  is  subdividal  into  townships,  or  towns. 
Each  of  these  towns  constitutes  a  body  corporate.  The 
purely  local  affairs  are  entrusted  to  the  town  meetings  of 
the  several  towns,  or  to  township  officers  selected  by  the 
towns,  while  the  general  affairs  of  the  county  are  conducted 
by  a  board  constituted  of  the  various  township  supervis- 
ors. The  essential  feature  of  township  government  lies  in 
the  application  of  the  principle  of  local  self-government. 
It  is  not  the  constitution  of  the  county  board,  but  the 
local  government  of  the  townships  which  marks  the  dis- 
tinction between  the  two  fornu  of  government.  The  consti- 
tution of  the  supervisors  into  a  county  board  is  accidental 
to  the  system,  but  by  no  means  essential  thereto.  Town- 
ship government,  within  the  meaning  of  the  constitution, 
might  well  be  provided  for  as  in  the  act  of  1883,  or  in  the 
act  of  1895,  but  without  the  8U|>ervisors  or  other  township 
officers  having  any  functions  in  the  government  of  the 
county  at  large.  Indeed,  the  writer  recalls  that  in  the 
state  of  Pennsylvania  just  such  a  system  of  township  gov- 
ernment prevails,  the  townships  having  their  local  officers, 
but  the  county  being  governed  at  large  by  a  board  of  com- 
missioners, constituted  very  much  as  the  boards  existing  in 
our  counties  in  which  the  commissioner  system  prevails. 
Bearing  in  mind  this  distinction,  we  think  it  will  be  appar- 
ent at  once  that  the  act  of  1895  has  but  one  main  and 
general  subject,  to-wit,  the  organization  of  townships  and 
the  government  thereof.  The  other  provisions  of  the  act 
have  direct  reference  to  this  main  subject,  are  cognate 
therewith  and  incidental  thereto.  The  government  of  the 
county  at  large  is  not  affected.  The  boarJ  of  supervisors 
has  the  same  powers)  and  the  same  duties  as  the  county 
board  had  before  the  passage  of  the  act.  Only  the  num- 
ber of  supervisors  and  the  manner  of  their  election  are 
changed.     As  we  have  said,  the  organization  of  the  super- 
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visors  into  a  county,  board  is  purely  fortuitous,  for  con- 
venience merely.  These  local  officers  constitute  the  county 
hoard,  but  they  are  still  local  officers,  and  their  number 
and  the  manner  of  their  election  are  properly  connected 
with  the  subject  of  the  local  government.  For  the  purposes 
of  this  discussion  it  may  be  assumed  that  the  title  of  the 
act  may  state  several  subjects;  but  this  is  not  the  question. 
The  constitutional  inhibition  is  against  the  bill's  contain- 
ing more  than  one  subject.  The  title  must  clearly  express 
the  subject,  but  provided  the  bill  itself  contains  but  one 
subject,  and  this  subject  is  clearly  expressed  in  the  title,  it 
matters  not  although  the  title,  read  independently  of  the 
bill,  may  seem  double.  We,  therefore,  look  to  the  bill  it- 
self to  ascertain  whether  or  not  it  contains  more  than  one 
subject,  and  having  ascertained  that  it  contains  but  one,, 
then  we  look  to  the  title  to  see  if  that  subject  is  clearly  ex- 
pressed therein.  If  so,  the  constitutional  provision  we  are 
here  dissussing  is  not  violated.  Tested  l)y  this  rule,  we 
have  no  hesitation  in  saying  that  the  subject-matter  of  this 
act  is  single,  and  that  while  a  more  compreliensive  and 
shorter  title  might  have  been  sufficient  to  indicate  the  con- 
tents of  the  bill,  still  the  title  which  the  legislature  adopted 
does  clearly  indicate  every  essential  feature  of  the  act. 

In  view  of  the  numerous  cases  in  which  this  court  has 
been  called  upon  to  apply  the  constitutional  provision  re- 
ferred to,  we  might  dismiss  this  branch  of  the  case  here  - 
but,  in  view  of  the  large'  number  of  counties  aflFected  by 
the  decision,  and  in  view  of  the  elaborate  argument  based 
upon  authority  which  has  been  advanced  on  behalf  of  the 
respondents  by  counsel  of  long  forensic  and  judicial  expe- 
rienoe,  we  think  it  proper  to  refer  in  this  connection  to  the 
cases  in  this  state  which  have  been  cited.  The  desirability  of 
not  unreasonably  extend  in  or  an  opinion,  which  must  necessa- 
rily be  somewhat  long,  forbids  our  referring  to  the  decisions 
of  other  courts,  especially  as  almost  every  conceivable  phase 
of  the  question  has  received  an  adjudication  in  this  court. 
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In  moet  of  the  cases  where  acta  of  the  legislature  have 
been  declared  to  be  in  conflict  with  this  provision  of  the 
constitation,  while  in  some  of  them  general  language  may 
be  found  suggesting  duplicity  of  subject,  it  will  be  found 
that  the  decision  was  based  not  upon  that  duplicity,  but 
upon  the  fact  that  the  legislature  had  adopted  a  title  which 
was  too  restrictive  and  did  not  clearly  express  the  subject 
of  the  act.    Such  cases  are  the  following :    Smaila  r.  White, 
4  Neb.,  353;  White  v.  City  of  Lincoln,  5  Neb.,  616;  Staie 
V,  Lancaster  County,  6  Neb. ,  474 ;  Burlington  &  M.  R.  R.  Co. 
V.  Saunders  County,  9  Neb.,  507;  Ives  v,  Norris,  13  Neb., 
252;  Holmbergv.  Hauck,  16  Neb.,  337;  Touzalin  v.  City 
of  Omaha,  25  Neb.,  817;  Weigel  i?.  City  of  Hastings,  29 
Neb.,  379.     In  some  of  the  foregoing  cases  it  was,  however, 
unmistakably  intimated  that  the  act  was  not  bad  for  du- 
plicity and  would  have  been  valid  under  a  broader  title. 
In  &ate  v,  Lancaster  County,  17  Neb.,  85,  while  the  syllabus 
refers  only  to  the  title,  it  is  clear  from  the  opinion  that  the 
court  deemed  the  act  itself  bad  for  duplicity;  but  the  act 
there  under  consideratiou  provided  for  the  registry,  sale, 
leasing,  and  general  management  of  school  lands,  and  also 
sought  to  incorporate  therein  a  repeal  of  an  act  providing 
for  the  repayment  of  taxes  levied  on  lands  the  legal  title  of 
which  was  in  the  state.     Here  were  two  subjects  clearly. 
The  repeal  of  the  law  in  relation  to  repaying  taxes  was  not 
incidental  to  the  main  purpose  of  the  act.     It  was  not  cog- 
nate therewith,  nor  did  it  in  any  manner  relate  thereto. 
It  was  wholly  separate  and  distinct  from  the  main  purpose. 
In   Trumble  v.  Trumble,  37  Neb.,  340,  an  act  of  1889  re- 
lating to  various  matters  connected  with  decedents'  estates 
was  held  void,  among  other  reasons,  for  duplicity  of  sub- 
ject; but  that  act  had  for  its  ostensible  purpose  the  amend- 
ment of  only  two  sections  of  the  law  in  regard  to  decedents, 
and,  therefore,  the  professed  subject  of  the  act  extende<l 
only  to  such  matters  as  were  germane  to  tho^e  two  sections. 
Every  subject  not  so  germane  was,  therefore,  a  separate 


74  NEBRASKA  REPORTS.  [Vol.  46 


Van  Horn  v.  State. 


subject.  We  conceive  the  rule  to  be  that  the  constitutional 
provision  does  not  restrict  the  legislature  in  the  scope  of 
legislation.  It  does  not  prohibit  comprehensive  acts,  and 
no  matter  how  wide  the  field  of  legislation  the  subject  is 
single  so  long  as  the  act  has  but  a  single  main  purpose  and 
object.  Thus,  we  would  have  no  doubt  of  the  power  of 
the  legislature  bj  a  single  act  to  provide  a  new  and  com- 
plete Code  of  Civil  Procedure,  but  if  the  legislature  should 
undertake  in  an  act  whose  main  purpose  should  be,  for  in- 
stance, to  provide  for  supersedeas  bonds,  to  also  provide  for 
the  issuing  of  original  summonses,  or  the  effect  of  a  demurrer, 
we  would  have  no  hesitation  in  saying  that  such  an  act  con- 
tained more  than  one  subject.  The  act  under  consideration 
in  Trumble  v.  Trumble  was  of  the  latter  character,  and  if 
this  idea  was  not  clearly  expressed  in  the  opinion,  the 
writer,  who  was  also  the  author  of  that  opinion,  owes  an 
apology  to  the  profession,  and  can  only  say  that  the  gen- 
eral language  there  used  should  be  read  as  applied  to  the 
questions  presented  in  that  case.  In  none  of  the  cases  al- 
ready cited,  and  in  none  decided  by  this  court,  has  it  ever 
been  held  that  the  constitution  required  any  subdivision  of 
legislation  into  distinct  acts,  each  having  reference  to  only 
so  much  as  might  practicably  form  a  single  act.  On 
the  contrary,  it  has  always  been  said  that  the  legislature 
might  choose  for  itself  its  manner  of  legislation,  and  that 
an  act,  no  matter  how  comprehensive,  would  be  valid  pro- 
vided a  single  main  purpose  was  held  in  view,  and  nothing 
embraced  in  the  act  except  what  was  naturally  connected 
with  and  incidental  to  that  purpose.  Thus,  in  State  v.  Page, 
12  Nel).,  386,  the  act  of  1879,  already  referred  to,  entitled 
^'An  act  concerning  counties  and  county  officers,'^  was  held 
to  contain  but  one  subject  because  it  had  'M  nt  one  general 
object,'^  fairly  expresse<l  in  the  title,  although  this  act  con- 
tained a  complete  scheme  of  county  government,  and  so 
operated  as  to  materially  change  the  law  on  other  subjects 
related  thereto.     In  Bonorden  v.  Kriz,  13  Neb.,  121,  the 
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court  considered  an  act  entitled  ^*An  act  to  exempt  home- 
steads from  judicial  sale/'  and  held  that  a  provision  in  that 
act  that  a  conveyance  or  incumbrance  by  the  owner  would 
be  of  no  validity  unless  the  husband  and  wife  concurred 
in  and  signed  the  same  joint  instrument  was  valid  and 
within  the  general  subject  of  the  act.  It  might  be  remarked 
that  this  act,  in  connection  with  its  main  features,  provided 
for  the  change  of  homesteads  and  for  their  descent  The 
court  evidently  regarded  these  features  within  the  same  gen- 
eral purpose  as  the  exemption  of  homesteads  from  judicial 
sale.  In  White  v.  City  of  Lincoln^  6  Neb.,  505,  it  was  said 
by  Maxwell,  J.:  "The  object  of  this  constitutional  pro- 
vision is  to  prevent  surreptitious  legislation  by  incorporating 
into  bills  obnoxious  provisions,  which  have  no  connection 
with  the  general  object  of  the  bill  and  of  which  the  title 
gives  no  indication.  It  will  be  sufficient,  however,  if  the 
law  have  but  one  general  object  which  is  fairly  expressed 
in  the  title  of  the  bill."  In  Poffenbarger  v.  Smith,  27  Neb., 
788,  it  was  held  that  those  provisions  of  what  is  known  as 
the  "Slocumb  Law,"  subjecting  a  liquor  seller  to  liability 
for  damages  sustained  in  consequence  of  the  sale  of  intoxi- 
cating liquors,  were  'Mn  harmony  with  the  object  of  the 
act,"  and  valid.  In  Kansas  City  &  0.  R.  Co.  v.  Frey,  30 
Neb.,  790,  there  was  involved  the  question  of  the  consti- 
tutionality of  an  act  giving  laborers  and  material- men  a 
lien  upon  a  railway  for  material  furnished  and  labor  per- 
formed thereon.  It  was  held  that  the  various  provisions 
of  that  act  constituted  a  single  subject  of  legislHtion,  Max- 
well, J.,  saying,  "The  object  of  the  framers  of  the  con- 
stitution was  nol  to  embarrass  legislation  by  making  laws 
unnecessarily  restrictive  in  their  scope  and  operation,  and 
thus  greatly  multiply  their  number,  but  it  was  intended 
that  a  proposed  measure  should  stand  upon  its  own  merits, 
and  that  the  several  members  of  the  legislature  should  be 
apprised  of  the  purpose  of  the  act  when  called  upon  to 
support  or  oppose  it.     In  other  words,  members  were  pro- 
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hibited  from  joining  two  or  more  bills  together  in  order 
that  the  friends  of  the  several  bills  may  combine  and  pass 
them.  It  was  never  designed  to  place  the  legislature  in  a 
strait-jacket  and  prevent  it  from  passing  litws  having  bat 
one  object  under  an  appropriate  title.''  In  Hopkins  v.  ScoUy 
38  Neb.,  661,  it  was  held  that  chapter  50,  Session  Laws, 
1891,  providing  for  the  deposit  in  banks  of  state  and  county 
funds,  had  but  one  subject,  although  relating  to  both  state 
and  county  moneys,  the  general  subject  being  the  custody 
of  public  funds.  We  think  these  cases  plainly  indicate  the 
test  we  have  endeavored  to  express  and  that  by  that  test 
this  act  is  not  bad  for  duplicity  and  the  title  expresses  its 
subject. 

2.  It  is  urged  in  the  second  place  that  the  act  creates  a 
new  office  of  county  supervisors,  and  defines  the  powers  and 
duties  of  county  boards,  and  that  these  subjects  are  not  ex- 
pressed in  the  title.  These  questions  have  been  incidentally 
disposed  of  in  considering  the  first  objection. 

3.  Next,  it  is  argued  that  the  act  is  indefinite  and  in- 
capable of  execution,  because,  first,  it  provides  for  only  five 
supervisors  in  counties  having  one  city  of  over  1,000  inhab- 
itants, and  this  provision  is  in  conflict  with  other  parts  of 
the  act,  and,  second,  that  there  is  no  provision  for  counties 
having  more  than  one  city  of  over  1,000  inhabitants.  Sec- 
tion 4  of  the  act  is  as  follows:  ''On  the  second  Tuesday 
after  such  election  adopting  township  organization  in  any 
county  the  county  commissioners  of  the  county  shall  meet 
at  the  county  seat  of  such  county  and  shall  forthwith,  and 
within  not  more  than  three  days  from  and  after  the  first 
day  of  meeting,  divide  such  county  into  seven  districts  to 
be  known  as  supervisors  districts;  such  districts  to  be  di- 
vided as  near  as  possible  with  regular  boundary  lines  and 
in  regular  and  compact  form  and  shape,  and  each  district 
shall  as  near  as  possible  have  the  same  number  of  inhabit- 
ants as  any  other  district ;  but  no  township  shall  be  divided 
by  any  such  district ;  Provided,  That  in  counties  having 
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cities  over  one  ihousaud  inhabitaots,  and  more  iohabitauis 
than  the  average  outlying  districts,  the  county  commissioo- 
ers  shall  add  enough  contiguous  territory  to  such  city  so 
that  the  inhabitants  in  sucii  city  and  contiguous  territory 
shall  equal  the  inhabitants  of  two  of  the  other  districts,  and 
when  so  divided  such  district  in  which  Huch  city  is  located 
shall  elect  two  supervisors  to  be  elected  at  large  within 
such  district;  Provided  furiliery  That  if  a  county  is  di- 
vided with  such  a  city  district,  then  and  in  such  event  the 
balance  of  the  territory  shall  only  be  divided  into  three 
districts,  and  such  city  district  shall  receive  number  as  here- 
inafter provided;  Provided  further^  That  if  any  such  city 
has  more  than  the  requisite  inhabitants  for  two  districts, 
then  and  in  such  event  sufficient  outlying  territory  may  be 
added  to  such  city  to  make  three  districts.     The  super- 
visors in  such  city  districts  shall  be  elected  at  large,  and 
the  balance  of  that  territory  outside  of  such  city  districts 
shall   be  divided  so  as  to  create  seven  districts  includ- 
ing such  city  districts.''  (Compiled  Statutes,  1895,  sea  4, 
art.  4,  ch.  18.)     There  is  certainly  a  conflict  between  the 
proviso  of  this  section  requiring  in  counties  with  city  dis- 
tricts that  the  remainder  of  the  territory  shall  be  divided 
into  three  districts,  and  other  portions  of  the  act.     It  is 
suggested  in  argument  that  this  state  of  affairs  arose  from 
the  fact  that  the  bill  as. originally  drawn  provided  in  all 
cases  for  only  five  supervisors;  that  during  its  progress  in 
the  l^islature  it  was  amended  so  as  to  provide  for  seven, 
but  in  this  one  case  the  proper  amendment  was  not  inserted. 
However  this  may  be,  we  could  not  amend  the  act  so  as  to 
make  it  conform  with  the  unexpressed  intent  of  the  legis- 
lators.    But  in  Albertson  v,  StcUe,  9  Neb.,  429,  and  Ryan 
V.  State,  5  Neb.,  276,  it  was  held  that  where  there  is  an 
irreconcilable  conflict  between  different  sections,  or  parts  of 
the  same  statute,  the  last  words  stand,  and  those  in  con- 
flict therewith  are  repealed.     By  the  last  sentence  of  seo- 
tion  4  it  is  provided  that  supervisors  in  such  city  districts 
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''shall  be  elected  at  large  and  the  balance  of  that  territory 
outside  of  such  city  districts  shall  be  divided  so  as  to  create 
seven  districts  including  such  city  districts."  By  section 
5  it  is  made  clear  that  where  a  city  is  entitled  to  more 
than  one  supervisor,  it  shall  for  the  purpose  of  8ul)divis- 
ion  be  deemed  two  districts,  because  that  section  provides: 
''When  the  county  has  been  divided  as  in  the  preceding 
section  provided,  the  county  commissioners  shall  at  once, 
upon  such  division,  proceed  to  number  such  districts  from 
one  to  seven,  and  they  shall  in  case  of  a  city  district  as 
contemplated  in  the  preceding  section,  give  such  city  dis- 
trict two  or  more  numbers,  one  odd  and  one  even  number." 
Section  7  provides  that  county  commissioners  of  a  county 
having  adopted  township  organization  shall  be  assigned  to 
the  supervisor  district  in  which  each  resides,  "and  the  three 
shall  forthwith  appoint  four  supervisors  to  fill  the  vacan- 
cies in  the  other  four  supervisors  districts."  Section  8  pro- 
vides that  after  the  supervisors  qualify  "they  shall  at  once 
organize  by  electing  one  of  the  seven  supervisors  as  chair- 
man." It  is  plain  from  these  later  provisions  that  the  legis- 
lature contemplated  that  there  should  be  in  all  cases  seven 
supervisors,  and  these  provisions  being  therefore  in  conflict 
with  that  provision  of  an  earlier  section,  seeming  to  provide 
for  five  supervisors  in  certain  cases,  the  rule  in  Albertson  v. 
State  requires  us  to  reject  the  earlier  provision,  and  thus 
give  effect  to  the  manifest  final  intent  of  the  legislature. 
As  to  the  objection  that  no  provision  is  made  for  counties 
having  more  than  one  city  of  over  1,000  inhabitants,  it  is 
sufficient  to  say  that  the  general  provisions  of  section  4  in 
regard  to  equalizing  the  number  of  inhabitants  in  each 
district,  especially  the  qualification  making  the  special 
provision  in  regard  to  city  districts  applicable  only  where 
such  city  has  more  inhabitants  than  the  average  outlying 
districts,  provide  adequately  for  the  case  contemplated. 
Thus,  assuming  that  a  county  has  a  iM)pulation  of  21,000, 
the  average  number  of  inhabitants  for  supervisor  districts 
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woald  be  3,000,  and  no  city  would  fall  within  the  proviso 
of  section  4  unless  it  had  more  than  3,000  inhabitants. 
Suppose  there  were  in  such  a  county  two  cities,  one  of 
4,000  and  one  of  5,000  inhabitants.  To  the  city  having 
4,000  inhabitants  would  be  added  sufficient  contiguous  ter- 
ritory to  include  2,000  additional,  and  there  would  thus  be 
formed  a  double  district  entitled  to  two  supervisors.  To 
the  city  having  5,000  inhabitants  would  be  added  sufficient 
contiguous  territory  to  add  another  thousand,  and  this,  too, 
would  form  a  double  district.  There  would  thus  be  carved 
out  of  the  county  two  double  districts,  each  having  6,000 
inhabitants.  The  remainder  of  the  county  would  have 
9,000  inhabitants,  and  would  be  divided  into  three  districts. 
Such  is  the  unmistakable  construction  of  section  4,  and  it 
fully  meets  the  objections  urged  against  it 

4.  It  is  contended  that  the  act  lacks  uniformity,  and  is 
therefore  obnoxious  to  that  provision  of  the  constitution 
prohibiting  special  legislation  in  certain  cases.  This  argu- 
ment is  based  on  the  same  grounds  as  the  preceding,  and 
what  has  already  been  said  disposes  of  it. 

6.  The  next  contention  is  that  the  act  repeals  and  amends 
a  large  number  of  statutes  without  any  reference  whatever 
to  the  statutes  amended  or  repealed,  and  that  it  is,  there- 
fore, violative  of  that  portion  of  section  11,  article  3,  of 
the  constitution,  providing  that  ''No  law  shall  be  amended 
unless  the  new  act  contain  the  section  or  sections  so 
amended,  and  the  section  or  sections  so  amended  shall  be 
repealed."  The  answer  to  this  argument  is  that  the  act  is 
one  complete  in  itself,  covering  the  whole  subject  to  which 
it  relates,  that  it  is  competent  for  the  legislature  to  pass 
a  new  act  complete  in  iti^elf,  and  the  fact  that  such  act 
modifies,  changes,  or  destroys  the  effect  of  other  statutes 
does  not  render  it  in  conflict  with  the  constitution.  {State 
V.  WhiUemore,  12  Neb.,  252;  Slate  v.  Beam,  16  Neb.,  681 ; 
StrickleU  v.  State,  31  Neb.,  674;  Sfnails  v.  WhiU,  4  Neb., 
353;  Sovereign  v.  State,  7  Neb.,  409.)     While  the  manner 
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in  i^bich  the  rule  was  applied  in  the  last  case  cited  maj  be 
open  to  criticism,  we  think  the  test  afforded  by  that  rule, 
and  as  stated  in  all  the  cases,  is  a  safe  and  proper  one.  As 
said  by  Judge  Cooley  in  People  v.  Mahaney,  13  Mich., 
481,  to  require  whenever  a  new  statute  is  passed  that  HI 
prior  statutes  modified  by  it  by  implication  should  be  re- 
enacted  and  published  at  length,  would  require  a  large  por- 
tion of  the  whole  code  of  laws  to  be  republished  at  every 
session,  and  parts  of  it  several  times  over,  until  from  the 
mere  immensity  of  material  it  would  be  impossible  to  tell 
what  the  law  is,  and  would  also  render  such  a  statute  ob- 
noxious to  other  provisions  of  the  constitution  relating  to 
the  subject  of  laws  and  their  titles.  ''An  act  complete  in 
itself  is  not  within  the  mischief  designed  to  be  remedied 
by  this  provision  and  cannot  be  held  to  be  prohibited  by 
it  without  violating  its  plain  intent/^  It  is  true,  as  held  in 
SmaiU  v.  WhUe,  supra,  that  it  matters  not  whether  the  new 
statute  assumes  to  be  amendatory  or  not.  It  is  within 
the  inhibition  if  it  is  in  effect  amendatory,  but  this  rule 
applies  only  to  acts  either  professedly  or  in  effect  simply 
amendatory  and  to  acts  incomplete  in  themselves.  To  com- 
plete acts  our  constitution  has  no  reference  and  they  must 
prevail  as  against  earlier  legislation  in  conflict  therewith. 

6.  It  is  said  that  in  so  far  as  the  act  relates  to  counties 
already  under  township  organization,  it  is  void^  because  it 
changes  the  organization  of  the  county  without  submitting 
the  question  to  a  vote  of  the  electors  as  required  by  section 
6  of  article  10  of  the  constitution.  This  section  we  have 
already  quoted.  It  requires  the  legislature  to  provide  for 
township  organization  and  then  provides,  in  effect,  that  a 
majority  of  tlie  legal  voters  of  a  county  at  a  general  elec- 
tion may  adopt  such  organization,  and,  in  a  manner  to  be 
provided  by  law,  may  vote  upon  the  question  of  continu- 
ing or  discontinuing  the  same.  In  other  words,  the  con- 
stitution gives  to  the  voters  of  the  county  the  right  to  de- 
termine whether  or  not  township  organization  shall  prevail ; 
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bat  it  leaves  to  the  l^islatare  the  authority  to  provide  the 
details  of  township  governmeot.  The  legislature,  without 
submission  to  the  people,  may  provide  any  system  of  town- 
ship organization  it  sees  fit,  and  consequently,  having  pro- 
vided such  a  system,  it  may  amend  it,  or  it  may  repeal  it 
altogether,  provided  it  enacts  a  new  system  to  take  its  place. 
The  referendum  provided  by  the  constitution  is  merely 
upon  the  general  question  of  adopting  or  continuing  town- 
ship organization.  The  details  of  township  government  are 
for  the  legislature,  and  if  the  legislature  sees  fit  to  so  change 
the  method  of  township  government  that  the  voters  of  a 
county  having  adopted  township  goverment  do  not  desire 
to  continae  it  under  the  new  method,  they  still  have  the 
means  through  the  referendum  given  by  the  constitution  of 
discontinuing  that  organization.  This  is  all  that  the  con- 
stitution requires. 

7.  The  next  argument  falls  for  the  most  part  within  what 
has  already  been  said  in  regard  to  the  amendatory  charac- 
ter of  this  act,  but  suggests  another  question  which  re- 
quires separate  treatment.  It  is  tliat  the  act,  in  requiring 
supervisors  who  live  in  the  same  district  to  cast  lots  to 
ascertain  who  shall  remain  in  oflBce,  creates  new  county 
officers,  and  provides  for  their  selection  by  lot  instead  of 
election,  as  required  by  article  10,  section  4,  of  the  consti- 
tion.  The  answer  to  tiiis  is,  that  no  new  officers  are  elected 
by  casting  lots.  The  officers  required  to  do  so  have  al- 
i-eady  been  elected.  The  casting  of  lots  only  determines 
which  one  of  those  already  electa  shall  cease  to  be  an  offi- 
cer, and  it  is  not  contended  that  the  legislature  has  no 
power  to  discontinue  the  office.  So  far  as  the  act  provides 
for  appointments,  in  case  there  are  no  supervisors  within 
the  district,  it  is  merely  for  the  purpose  of  provisionally 
filling  the  office  until  an  election  can  be  had.  Provisions 
for  such  temporary  appointments  exist  in  regard  to  many 
offices,  and  their  validity  is  not  now  open  to  question. 

8.  Finally,  it  is  suggested  in  argument  that  the  act  is 
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iavalid  becaaee  it  provides  that  there  shall  be  but  one  jus- 
tice of  the  peace  for  each  township*  So  far  as  this  argu- 
ment is  based  upon  the  ground  that  it  operates  as  an 
amendment  of  the  election  law  providing  for  two  justices 
in  each  precinct,  it  has  been  met  by  what  has  already  been 
said.  But  it  is  argued  in  addition  to  this  that  such  a  pro- 
vision is  void  for  want  of  uniformity,  under  section  19^ 
article  6,  of  the  constitution,  providing  that  all  laws  relat- 
ing to  courts  shall  be  general  and  of  uniform  operation* 
We  might  dispose  of  this  latter  branch  of  the  case  upon 
the  ground  that  the  provision  referred  to,  if  void,  is  not  sa 
interwoven  with  the  rest  of  the  act  as  to  invalidate  the 
whole  act.  But  for  the  purpose  of  setting  the  whole  ques- 
tion at  rest  we  prefer  to  treat  the  argument  upon  its  mer- 
its. The  case  is,  in  this  a8i)ect,  directly  in  line  with  that  of 
State  V.  Berka,  20  Neb.,  375,  holding  that  a  statute  limit- 
ing the  number  of  justices  in  cities  of  the  first  class  to 
three  is  not  obnoxious  to  the  constitutional  provision  re- 
ferred to.  It  was  there  said  that  if  a  law  is  general  and 
uniform  throughout  the  state,  operating  alike  upon  all  per- 
sons and  localities  of  a  class,  or  who  are  brought  within 
the  relations  and  circumstances  provided  for,  it  is  not  ob- 
jectionable as  wanting  uniformity  of  operation.  This  law 
applies  to  all  counties  adopting  township  organization,  and 
all  counties  may  do  so.  It  is,  therefore,  of  uniform  oper- 
ation. 

9.  We  have  treated  this  case  as  properly  involving  the 
constitutionality  of  the  act  in  question,  although  counsel 
for  the  relator  contends  with  vigor  that,  irrespective  of  that 
question,  the  writ  should  issue,  and  earnestly  asks  the  court 
to  pass  upon  the  question  as  to  whether  a  ministerial  officer, 
having  no  personal  interest,  can  justify  his  refusal  to  act 
under  a  statute  on  the  ground  that  the  statute  is  in  conflict 
with  the  constitution.  We  had  thought  it  settled,  at  least 
since  the  decision  of  Marbury  v.  Madison,  1  Cranch  [U. 
S.],  137,  that  the  constitution  is  the  supreme  law,  binding 
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upon  the  legislature,  as  well  as  npou  every  citizen,  and  that 
no  act  of  the  legislature  repugnant  to  the  constitution  can- 
become  a  law  for  any  purpose.  A  different  doctrine  has  of 
late  been  revived,  aud  it  would  even  seem  has  receivec) 
acceptance  in  a  modified  form  by  some  courts.  There 
can,  however,  in  our  mind,  be  no  escape  from  these  propo- 
sitions, that  the  constitution  is  the  fundamental  law,  that 
an  act  of  the  legislature  repugnant  thereto  is  not  merely 
voidable  by  the  courts,  but  is  absolutely  void  and  of  no  ef- 
fect whatever.  It  is  no  law,  and  binds  no  one  to  observe 
it.  The  officers  of  this  state  are  sworn  to  support  the  con- 
stitution. Where  a  suppose<l  act  of  the  legislature  and  the 
constitution  conflict,  the  constitution  must  be  obeyed  and 
the  statute  disregarded.  Ministerial  officers  are,  therefore,.! 
not  bound  to  obey  an  unconstitutional  statute,  and  the! 
courts  sworn  to  support  the  constitution  will  not  by  man"  I 
damus  compel  them  to  do  so.  It  is,  therefore,  a  complete  | 
answer  to  an  application  for  such  a  writ  that  the  statute 
seeking  to  impose  the  duty  is  violative  of  the  constitution. 
But  the  courts  themselves  will  enforce  a  statute  unless  it  is- 
clearly  repugnant  to  the  constitution,  and  in  discharging 
the  functions  of  their  offices  ministerial  officers  should,  of 
course,  exercise  the  greatest  caution  on  such  questions.  A 
doubt  as  to  the  validity  of  a  statute  would  not  justify  them 
in  disr^arding  it.  The  peace  of  the  community,  the  or- 
derly conduct  of  government,  require  that  only  in  clear- 
cases  of  unconstitutionality  should  they  refuse  obedience  to 
legislative  acts.  They  always  disregard  them  at  their  peril ; 
but  when  they  do  disregard  them,  and  the  question  is  pre- 
sented to  the  court  as  to  whether  or  not  obedience  will  be 
compelled,  the  question  of  the  validity  of  the  act  is  pre- 
sented, and  obedience  will  not  be  compelled  if  the  act  i» 
unconstitutional,  because  in  that  case  it  is  no  law  and  im- 
poses upon  no  one  any  duty.  Of  the  cases  cited  in  support 
of  a  contrary  view  two  are  found  in  our  reports,  but  they 
are  not  authority  for  the  contention  of  counsel.     One  ia 
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State  V.  Douglas  County ,  18  Neb.,  506.  In  that  case  the 
<x)urt  refused  to  pass  iipou  the  oonstitutional  question  be* 
<;ause  the  case  was  submitted  on  the  eve  of  the  election  to 
which  tiie  case  related  and  practically  without  argument. 
The  other  case  is  State  v.  Stevensoriy  18  Neb.,  417.  The 
court  there  did  pass  on  the  constitutional  question,  and  then 
added,  what  was  clearly  under  the  circumstances  obiter^  that 
an  act  of  the  legislature  should  be  respected  until  declared 
invalid  by  the  judiciary  in  a  proper  legal  proceeding.  This 
language  must  have  been  used  without  due  reflection.  If 
an  act  must  be  respected  until  its  invalidity  is  declared  by 
the  judiciary  in  a  proper  proceeding,  then  the  constitution 
is  utterly  ineffectual.  Such  a  proceeding  can  never  arise 
until  some  one  refuses  obedience  to  the  act. 


Judgment  affirmed. 


46      84 
487d 

"^^^l  Thomas  J.  Cooperrider  et  al.  v.  State  op  Ne- 

^*    ^^'  BRASKA,  EX   REL.  WiLLIAM   H.  StEVBNS   ET  AL. 

FiLKO  October  1,  1895.     No.  7999. 

1.  Township  Organization :  Statutes:  Ck)N8TiTUTioKAL  Law. 

Van  Horn  v.  State,  46  Neb.,  62,  reaffirmed. 

2.  Mandamus:  Wbit  Against   Boards   and  Corporations. 

In  an  action  for  amandamus  to  compel  the  performance  of  a  duty 
imposed  npon  the  gorerning  body  of  a  corporation,  each  aa  a 
county  board,  it  is  proper  to  name  as  respondents  and  direct  the 
writ  against  the  indiyidnals  holding  the  offices  in  their  official 
capacity. 

3.  :  Parties.  Members  of  the  board  may  in  such  case  be  re- 
lators, and  when  they  are  snch  there  is  no  defect  of  parties  if 
all  the  members  of  the  board  who  are  not  relators  are  made  re- 
spondents. 

4.  :  Supersedeas.     Where  a  peremptory  writ  of  mandamus 

has  been  awarded,  the  allowance  of  a  supersedeas  rests  within 
the  judicial  discretion  of  the  trial  court 
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Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

Oapps  &  Stevens^  for  plaintiflb  in  error. 

W,  P.  MoOrearj/y  contra. 

Irvine,  C. 

The  relators  applied  to  the  district  court  of  Adams  county 
for  a  writ  of  mandamus  to  compel  the  respondents,  as  mem- 
bers of  the  board  of  supervisors,  to  convene  and  divide  the 
county  into  supervisor  districts  and  select  supervisors  ac- 
cording to  the  provisions  of  Session  Laws,  1895,  chapter 
28.  The  district  court  allowed  the  writ,  and  the  respond- 
ents prosecute  error. 

The  case  on  its  merits  presents  the  same  questions  as  are 
decided  in  Van  Horn  v.  Stale^  46  Neb.^  62,  and  the  same 
reasons  control  its  decision.  In  this  case  there  are,  how- 
ever, certain  assignments  of  error  relating  to  the  form  of 
the  proceedings.  These  require  separate  notice.  The  re- 
lators in  this  case  are  themselves  members  of  the  board  of 
supervisors.  The  respondents  are  the  remaining  members 
of  the  board.  The  prayer  is  for  a  writ  compelling  the  re* 
spondents  to  convene  with  the  relators  and  act.  This  is 
also  the  form  of  both  alternative  and  peremptory  writs* 
It  is  contended  that  in  such  a  case  the  proper  respondent 
is  the  corporation  as  such.  In  other  words,  that  the 
writ  should  run  not  against  individuals  composing  the 
board  of  supervisors^  but  against  the  board  of  supervisors 
by  that  name.  In  State  v.  Home  Street  R,  Co,y  43  Neb., 
830,  it  was  said :  "  Where  the  act  is  a  duty  incumbent 
on  a  corporation,  the  writ  may,  according  to  circumstances^ 
be  directed  to  the  corporation  itself,  to  the  select  body  of 
officers  whose  duty  it  is  to  perform  the  act,  or  to  the  corpo- 
ration and  that  body  join tly.'^  An  examination  of  the  cases 
convinces  us  that  according  to  the  great  weight  of  modern 
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authority  the  form  of  the  writ  as  to  the  respondents  is  not 
very  material.  It  has  been  held  that  a  writ  directed  against 
a  municipal  corporation  in  its  corporate  name,  or  against  the 
council  without  naming  its  members,  is  sufficient.  {Village 
of  Olencoev.  People^  78  111.,  382;  City  of  Chicago  v.  Sari' 
TOWi,  87  III.,  182;  Fisher  v.  City  of  Charleston,  17  W.  Va., 
595;  Wren  v.  City  of  Indianapolis,  96  Ind.,  206;  State  v. 
City  of  Milwaukee,  25  Wis.,  122.)  On  the  other  hand,  it 
has  been  held  a  proper  and,  indeed,  a  preferable  practice,  to 
direct  the  writ  against  the  individuals  holding  the  office. 
(HoUister  v.  Judges  of  Distriot  Court,  8  O.  St.,  201 ;  StaU 
Counsel  v.  Hickman,  57  Ala.,  338;  Commonwealth  v.  City 
of  Pittsburg,  84  Pa.  St.,  496;  St.  Louis  County  Court  v. 
Sparks,  10  Mo.,  117.)  In  CUy  of  Louisville  v.  Kean,  18  B. 
Mon.  [Ky.],  9,  a  proceeding  against  the  individuals  was 
treated  as  one  against  the  corporation  and  the  corporation  al- 
lowed to  appeal.  In  People  v.  Brinkei-hoff,  68  N.  Y.,  259,  it 
was  said  that  the  writ  should  have  been  directed  to  the  board 
of  supervisors,  but  that  it  was  not  error  to  direct  it  to  the 
chairman  and  clerk  alone,  they  being  particularly  charged 
with  the  duty.  It  would  seem,  too,  from  some  of  the  cases, 
that  courts  have  regarded  it  essential  to  the  enforcement  of 
the  writ  by  attachment  that  the  peremptory  writ  should 
run  against  the  individuals  and  be  served  upon  them.  But 
for  this  purpose  they  have  issued  the  peremptory  writ  in  that 
form,  although  the  alternative  writ  was  directed  to  the  cor- 
porate body.  {People  v.  Champion,  16  Johns.  [N.  Y.],  61 ; 
Wren  v.  City  of  Indianapolis,  supra;  State  v.  City  of  Mil^ 
waukee,  supra,)  Even  the  English  courts  of  the  last  cen- 
tury were  inclined  to  disregard  technical  defects  in  regard 
to  the  naming  of  respondents  in  the  writ.  {Pees  v.  Major, 
1  Stra,  [Eng.],  640.)  It  is  the  doctrine  of  the  supreme 
«ourt  of  the  United  States  that  a  writ  may  be  directed 
cither  to  a  city  by  its  corporate  name,  or  to  the  mayor  and 
aldermen  if  it  appear  that  these  officers  are  the  governing 
body.  {Mayor  v.  Lord,  9  Wall.  [U.  8.],  409.)     In  such  cases 
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the  service  of  the  writ  seems  to  be  more  important  thau  its 
form,  but  we  think  the  better  practice  is  to  name  as  respond- 
ents and  direct  the  writ  against  the  individuals  holding  the 
oflSce  in  their  official  capacity. 

It  is  contended,  also,  that  the  relators,  being  members  of 
the  board,  have  no  legal  capacity  to  sue.  The  duty  which 
it  is  sought  to  enforce  is  a  public  duty,  and  the  question  is 
one  of  public  right.  Therefore,  any  citizen  may  maintain 
the  action.  {StcUe  v.  Shropshire,  4  Neb.,  411;  StcUe  v. 
Steams,  11  Neb.,  104;  State  v.  Gty  of  Kearney,  25  Neb., 
262.)  No  citizen  can  more  appropriately  bring  tlie  action 
than  a  member  of  the  board,  upon  whom  the  duty  is  im- 
posed, and  whose  efforts  to  perform  it  are  thwarted  by  the 
recalcitrant  majority  of  the  board.  It  is  suggested  that 
there  is  a  defect  of  parties  defendant,  because  all  the  mem- 
bers of  the  board  are  not  made  defendants.  It  is  the  rule 
that  in  such  cases  all  the  officers  upon  whom  the  duty  is 
imposed  are  necessary  respondents.  (Lyon  r.  Rice,  41 
Conn.,  245;  Knight  v.  Ferris,  6  Houst.  [Del.],  283;  State 
V.  Jones,  1  Ired,  [N.  Car.],  129.)  In  a  case  like  the  pres- 
ent it  has  been  held  proper  for  the  relator,  being  a  member 
of  the  board,  to  make  himself  also  a  respondent  (Cooper  v. 
Nelson,  38  la.,  440),  but  we  think  that  the  correct  view, 
especially  under  the  reformed  procedure,  is  that  taken  in 
State  V.  Jones,  supra,  holding  that  while  the  writ  must  be 
directed  to  all  the  members,  still,  where  a  portion  of  the 
members  accept  service  and  assent  to  the  performance  of 
the  act,  a  writ  directed  against  tlie  remaining  members  is 
sufficient,  as  all  have  been  thus  brought  before  the  court  and 
are  subject  to  penalty  for  contempt.  Here  all  the  members 
of  the  board  are  before  the  court.  The  relators  asking  for 
the  writ  here  are  as  much  bound  by  the  record  as  the  re- 
spondents. The  writ  requires  the  respondents  to  meet  with 
the  relators,  and  there  can  be  no  doubt  that  upon  this  record 
the  writ  may  be  enforced  against  every  member  of  the 
board,  whether  relator  or  respondent. 
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The  district  court  refused  to  allow  a  supersedeas,  and  its 
action  in  this  respect  is  assigned  as  error.  It  is  doubtful 
whether  the  question  is  properly  presented  in  this  manner^ 
but  be^tbat  as  it  maj,  there  was  no  reversible  error.  The 
question  was  before  this  court  in  State  v.  Judges,  19  Neb.^ 
149.  It  was  there  intimated  that  in  a  case  not  provided 
for  by  statute  the  district  court  might,  where  great  bard- 
ship  or  wrong  would  be  the  result  of  enforcing  the  order 
before  the 'appeal  was  decided,  grant  a  supersedeas;  but 
that  for  a  supersedeas  in  such  cases  there  was  no  statutory 
authority,  and  the  district  court  could  not  be  compelled  to 
allow  it.  From  this  it  would  seem  that  the  allowance  of 
a  supersedeas  in  a  mandamus  case  rests  within  the  discre- 
tion of  the  district  court.  This  is  the  rule  as  to  quo  war- 
ranto,  (Ghindy  v.  State,  10  Neb.,  243.)  No  abuse  of  dis- 
cretion in  this  case  appears. 


Judgment  affirmed. 


State  op  Nebraska,  ex  rel.  0.  Horne,  v.  Silas  A. 
Holcomb,  Gtovernor. 

•  FiLKD  October  3,  1895.    Na  7769. 

1.  Constitutional  Law :  Contbupobanbous  Cokstbuction.    A 

contemporaneons  coDstraction  of  a  ooDstitational  proyision, 
which  has  for  many  years  been  adhered  to  by  the  legislatiTe  and 
executive  departments  of  the  government,  will  not  be  disre- 
garded by  the  coarts,  and  in  donbtfal  cases  will  generally  be 
held  oonclnsiTe. 

2.  Trustees  for  Institution  for  the  Blind:    Elbction  by 

Lbgislaturb:  Constitutional  Law.     Session  Laws,  1875,  p. 
^       150,  sec.  2,  providing  for  the  election  by  the  legislature  of  trus- 
tees for  the  institution  for  the  blind,  is  repugnant  to  section  10^ 
article  5,  of  the  constitution,  and  was  thereby  repealed. 
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Original  application  for  mandamus  to  compel  the  gov- 
ernor to  approve  the  bond  of  relator  as  treasurer  of  the 
board  of  trustees  of  the  institution  for  the  blind  at  Ne- 
braska City.     Writ  denied. 

John  C.  WaUon  and  8.  O,  Huichinsony  for  relator,  cited : 
Slate  V.  Bacon,  6  Neb.,  286;  Curtis  v.  Allen,  43  Neb.,  184; 
State  V.  Plambeck,  36  Neb.,  401 ;  Beck  v.  Jacket,  43  Mo., 
117;  Cooley,  Constitutional  Limitations,  184;  Pleuler  v. 
State,  11  Neb.,  547 ;  State  v.  SmUh,  35  Neb.,  24;  People  v. 
Morgan,  90  III.,  568;  Wilcox  v.  People,  90  111.,  186. 

Damall  &  KirkpcUriok,  contra,  cited :  State  v,  Kennon,  7 
O.  St.,  566;  People  v.  Loewenthal,  93  III.,  196 ;  Jackson  v. 
Board  of  Supervisors  of  Washington  County,  34  Neb.,  680; 
Coutant  V.  PeopU,  11  Wend.  [N.  Y.],  511 ;  State  v.  Bacon, 
6  Neb.,  286;  Clark  v.  Stanley,  66  N.  Car.,  59;  People  t. 
McKee,  68  N.  Car.,  429;  People  t?.  McOowan,  68  N.  Car., 
520;  Bunn  v.  People,  45  III,  410;  Sto^v.  Hyde,  22  N. 
E.  Rep.  [Ind.],  644;  State  v.  Peek,  22  N.  E.  Rep.  [Ind.], 
654;  State  v.  Denny,  21  N.  E.  Rep.  [Ind,],  252;  State  v. 
Board  of  Public  Lands  A  Bui/dings,  7  Neb.,  42;  In  re 
Board  of  Public  Lands  &  Buildings,  18  Neb.,  340. 

Post,  J. 

This  is  an  application  to  this  court  in  the  exercise  of  its 
original  jurisdiction  for  a  writ  of  mandamus,  requiring 
the  respondent,  as  governor,  to  approve  the  relator^s  bond 
as  treasurer  of  the  board  of  trustees  of  the  institution  for 
the  blind  at  Nebraska  City.  It  appears  from  the  pleadings 
upon  which  the  cause  is  submitted  that  the  legislature,  on 
the  5th  day  of  April,  1895,  elected  trustees  for  the  insti- 
tution above  named  as  follows :  Webster  Eaton  and  F.  E. 
McKeeby,  to  serve  until  March  4, 1897 ;  and  J.  L.  Fisk  and 
D.  W.  Crane,  to  serve  until  March  4,  1899;  and  W.  L. 
Wilson  and  the  relator,  O.  Home,  to  serve  until  March  4, 
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1901.  The  relator,  having  been  named  as  treasurer  for  the 
board  so  chosen,  presented  for  approval  his  official  bond 
which  is  conceded  to  be  in  all  respects  sufficient,  but  the 
respondent  refuses,  for  reasons  hereafter  appearing,  to  ap- 
prove said  bond,  or  to  take  any  action  whatever  with  respect 
thereto.  The  relator^s  claim  is  founded  upon  the  provis- 
ions of  sections  2  and  10  of  the  act  of  February  19, 1876, 
entitled  '^An  act  to  erect  and  maintain  an  institution  for  the 
blind,'^  as  follows: 

^^Sec  2.  Such  institution  shall  be  under  the  supervision 
of  a  board  of  trustees,  consisting  of  six  persons,  who  shall 
be  elected  by  the  legislature  of  the  state  in  joint  conven- 
tion as  soon  as  practicable  after  the  passage  of  this  act. 
Two  of  said  trustees  shall  be  elected  and  serve  until  the 
fourth  of  March,  A.  D.  1877,  and  two  shall  be  elected  to 
serve  until  the  fourth  of  March,  A.  D.  1879,  and  two  shall 
be  elected  to  serve  until  the  fourth  of  March,  A.  D.  1881, 
and  thereafter  said  trustees  shall  be  elected  by  joint  con- 
vention of  the  legislature  and  hold  their  office  for  six 
years/' 

"Sec.  10.  The  board  of  trustees  shall  elect  one  of  their 
number  president  and  another  treasurer  of  the  institution, 
and  the  treasurer  shall  enter  into  bonds  with  security  in  the 
sum  of  not  less  than  ten  thousand  dollars,  to  be  approved 
by  the  governor  and  auditor  of  state,  conditioned  for  the 
faithful  performance  of  his  duties  and  the  honest  disburse- 
ment of,  and  accountal  for,  all  moneys  belonging  to  the  in- 
stitution which  may  come  into  his  hands,  which  bond  shall 
be  filed  with  the  secretary  of  state/' 

Section  23  of  an  act  approved  February  28,  1881,  enti- 
tled "An  act  concerning  official  bonds  and  oaths,''  contains 
a  provision  expressly  repealing  section  10  above  quoted,  al- 
though that  act  is  by  both  parties  treated  as  void  in  so  far 
as  it  relates  to  the  subject  of  this  proceeding,  on  the  ground 
that  the  repealing  clause  thereof  is  not  germane  to  the 
title.     It  is  unnecessary  in  this  connection  to  determine  the 
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efiect  of  the  attempted  repeal,  since  we  prefer  to  rest  our 
conclusions  upon  other  and  more  satisfactory  grounds. 

A  question  distinctly  presented  by  this  record,  and  which 
must  be  r^arded  as  decisive  of  the  controversy,  is  whether 
section  2  of  the  act  of  1875  was  abrogated  by  the  provis- 
ions of  section  10,  article  5,  of  the  constitution  of  1876, 
which  took  effect  November  1  of  that  year,  and  which 
reads  as  follows: 

"Stfc.  10.  The  g:ov«»rnor  shall  nominate  and  by  and  with 
the  advice  and  consent  of  the  senate  (expressed  by  a  ma- 
jority of  all  the  senators  elected,  voting  by  yeas  and  nays) 
appoint  all  officers  whose  offices  are  established  by  this 
constitution,  or  which  may  be  created  by  law,  and  whose 
ap|K)iiitment  or  election  is  not  otherwise  by  law  or  herein 
provided  for;  and  no  such  officer  shall  be  appointed  or 
elected  by  the  legislature." 

These  provisions  of  the  constitution,  it  must  be  confessed, 
are  wanting  in  the  clearness  and  precision  which  character- 
izes that  instrument  as  a  whole.  However,  a  careful  analy- 
sis of  the  above  section  discloses  that  power  is  thereby  con- 
ferred upon  the  governor  to  appoint  two  classes  of  officers, 
viz.,  (1)  those  whose  offices  are  established  by  the  constitu- 
tion itself,  and  (2)  those  whose  offices  are  created  by  law 
and  whose  appointment  or  election  is  not  otherwise  pro- 
vided for.  The  phrase,  '^  whose  appointment  or  election  is 
not  otherwise  ♦  *  *  provided  for,"  is  an  apparent 
limitation  upon  the  prece<Iing  general  language,  and  read 
by  itself  impliedly  authorizes  the  legislature  to  prescribe 
the  manner  of  selecting  all  officers  of  its  own  creation. 
The  words  "by  law  or  herein"  add  nothing  to  the  force  or 
effect  of  the  provision,  since  the  only  officers  known  to  our 
system  are  those  established  by  the  constitution,  and  such 
as  are  created  by  law  in  harmony  therewith ;  but  the  last 
clause  of  the  section  is  in  the  nature  of  a  proviso,  in  turn 
limiting  the  power  of  the  legislature  over  the  subject,  and 
upon  the  scope  and  effect  of  that  limitation  must  our  oon- 
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struction  depend.  The  word  ''such"  therein  was  not  used 
inadvertently,  and  without  doubt  refers  to  one  or  both  of 
the  classes  of  officers  contemplated  by  the  first  clause  of  the 
section.  It  cannot^  it  would  seem,  refer  to  the  first  class, 
since  the  governor  is,  as  we  have  seen,  expressly  authorized 
to  appoint  all  constitutional  officers,  and  which  authority  is 
an  obvious  limitation  upon  the  power  of  the  legislature. 
It  must,  therefore,  apply  to  offices  created  by  law,  and  be 
construed  as  expressly  prohibiting  the  appointment  or  elec- 
tion of  officers  by  the  legislature. 

There  are  other  considerations  which  should  be  men- 
tioned, and  which  furnish  the  most  satisfactory  reasons  for 
the  conclusion  above  stated,  some  of  which  will  be  briefly 
noticed.  It  is  a  notorious  fact,  well  authenticated  by  his- 
tory and  the  public  records  of  the  state,  that  the  practice 
of  the  legislature  under  the  former  constitution  in  appoint- 
ing officers  and  members  of  boards  charged  with  the  gov- 
ernment and  control  of  public  institutions  had  resulted  in 
great  abuse  and  public  scandal,  and  that  the  constitutional 
restriction  under  consideration  was  designed  as  a  remedy 
for  that  evil. 

Our  conclusion  is  also  strongly  supported  by  contem- 
poraneous constructions  of  the  executive  and  legislative 
departments  of  the  government.  As  illustrative  of  the 
foregoing  proposition  may  be  mentioned  the  fact  that  upon 
the  adoption  of  the  present  constitution  the  executive  of- 
ficers of  the  state  assumed  control  of  the  public  institutions, 
including  the  institution  for  the  blind,  the  trustees  thereof, 
who  held  by  appointment  of  the  legislature,  voluntarily 
retiring;  and  at  no  time  thereafter,  until  the  year  1895, 
has  the  legislature  assumed  the  power  to  appoint  or  elect 
officers  not  essential  to  the  business  of  its  own  department. 
In  more  than  one  instance  has  the  legislature  determined 
the  question  at  issue  adversely  to  the  claim  now  urged  in 
its  behalf.  For  instance,  during  the  session  of  1893  a 
communication  was  by  the  governor  addressed  to  the  com- 
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mittee  in  charge  of  House  Roll  No.  81,  being  a  bill  for 
^'An  act  for  the  issuing  of  state  bonds  for  the  purpose  of 
providing  supplies  for  citizens  sufiering  from  loss  of  crops/' 
etc,  calling  attention  to  the  fact  that  said  measure  was  in 
conflict  with  the  constitution  hy  reason  of  a  provision  nam- 
ing commissioners  to  distribute  the  proceeds  of  the  bonds 
thereby  authorized.  Thereupon,  on  motion  of  the  dis- 
tinguished attorney  for  the  relator,  then  a  member  of  the 
house,  the  objectionable  provision  was  stricken  out  and  the 
bill  so  amended  as  to  authorize  the  appointment  by  the 
governor  of  the  proposed  commission,  and  in  which  form 
it  subsequently  became  a  law.  To  pursue  the  subject  in  this 
connection  would  be  without  profit,  since  none  will  con- 
trovert the  proposition  that  this  section  of  the  constitution 
was  understood  by  its  framers  and  the  people  by  whopd  it 
was  ratified  as  an  express  limitation  upon  the  power  of  the 
l^islature,  and  that  the  popular  construction  thereof  was 
by  all  departments  of  the  state  government  adhered  to  with- 
out question  for  more  than  nineteen  years.  Such  a  prac- 
tical exposition,  if  not  indeed  conclusive,  should  at  this  late 
day  be  accorded  the  highest  consideration  by  the  courts  in 
giving  effect  to  its  provision  involved.  It  is  said  by 
Marcy,  J.,  in  People  v.  Green,  2  Wend.  [N.  Y.],  274 : 
"Great  deference  is  certainly  due  to  a  legislative  exposition 
of  a  constitutional  provision,  and  especially  when  it  is 
made  almost  contemporaneously  with  such  provision,  and 
may  be  supposed  to  result  from  the  same  views  of  policy 
and  modes  of  reasoning  which  prevailed  among  the  framers 
of  the  instrument  expounded.^'  And  in  a  recent  work  on 
the  subject  it  is  said :  ''A  construction  of  a  constitution,  if 
nearly  contemporaneous  with  its  adoption,  and  followed 
and  acquiesced  in  for  a  long  period  of  years  afterwards,  is 
never  to  be  lightly  disregarded,  and  is  often  conclusive. '^ 
(Sutherland,  Ck>nstitutional  &  Statutory  Construction,  307. 
See,  also,  Endlich,  Interpretation  of  Statutes,  357,  et  seq.; 
Sedgwick,  Construction  of  Statutory  &  Constitutional  Law, 
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552 ;  Scanlan  v.  ChildSy  33  Wis.,  663 ;  Cohens  v.  Virginia^ 
6  Wheat  [U.  S.],  266;  Packard  v.  Richardson,  17  Mas-*., 
143 ;  Opinion  oj  Judges,  126  Mass.,  661 ;  Chesnut  v.  Shane, 
16  O.,  699;  Jackson  v.  Washington  County,  34  Neb.,  680; 
State  V,  Smith,  36  Neb.,  13;  UniUd  States  v.  Union  P.  K 
Co,,  148  U.  S.,  662.)  But  we  are  fortunately  not  without 
adjudications  in  point.  In  State  v.  Stanley,  66  N.  Car., 
69,  a  statute  authorizing^  the  appointment  of  certain  public 
officers  by  the  speaker  of  the  bouse  of  representatives  and 
president  of  the  senate  was  held  to  have  been  abrogated  by 
the  constitution  of  that  state  which  provides :  ''  The  gov- 
ernor shall  nominate  and  by  and  with  the  advice  and  con- 
sent of  a  majority  of  the  senators  elect,  appoint,  all  officers 
whose  offices  are  established  by  this  constitution,  or  which 
shall  be  created  by  law,  and  whose  appointments  are  not 
otherwise  provided  for ;  and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  general  assembly.^'  (Constitution, 
N.  Car.,  sec.  10,  art.  3.)  We  are  unable  to  perceive  wherein 
the  forgoing  difiPers  essentially  from  the  provision  of  our 
constitution  above  quoted.  Indeed,  the  only  difference 
observable  is  the  use  in  ours  of  the  words  '^  by  law  or 
herein,'^  which,  as  we  have  seen,  add  nothing  to  the  force 
of  the  section  in  which  they  are  employed.  The  court  in 
the  case  cited  say,  referring  to  the  last  clause  of  the  section 
quoted,  that  the  words  thereof  "  are  superadded  as  an  ex- 
press veto  upon  the  power  of  the  general  assembly  to  ap- 
point or  to  elect  an  officer,  whether  the  office  is  established 
by  the  constitution  or  shall  be  created  by  an  act  of  the 
general  assembly.'^  To  the  same  effect  see  People  v.  Jfo 
Kee,  68  N.  Car.,  429,  and  People  v.  McOowan,  68  N.  Car., 
620.  It  follows  that  section  2  of  the  act  of  1876,  au- 
thorizing the  election  by  the  legislature  of  trustees  for  the 
institution  for  the  blind,  is  repugnant  to  the  present  consti- 
tution and  was  thereby  repealed.     The  writ  is  accordingly 

Denied. 
NoRVAL,  C.  J.,  concurs. 
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Harbison^  J.,  dissentiDg. 

This  18  an  origiDal  application  to  this  court  praying  that 
a  writ  of  mandamua  iasue,  directing  the  Hon.  Silas  A. 
Holoomb,  as  governor  of  this  state,  to  approve  the  bond  of 
the  relator,  O.  Home,  as  treasurer  of  the  institution  for  the 
blind  at  Nebraska  City.  The  complaint  or  petition  of  the 
relator  is  as  follows: 

''Your  relator  complains  and  alleges  for  that  the  re- 
spondent herein,  the  Hon.  Silas  A.  Holcomb,  is  now,  and 
since  the  3d  day  of  January,  1895,  has  been,  the  duly 
elected,  qualified,  and  acting  governor  of  the  state  of  Ne- 
braska; that  the  relator  herein  is  a  citizen  and  resident  of 
the  county  of  Otoe  and  state  of  Nebraska. 

''Your  relator  further  alleges  that  on  the  19th  day  of 
February,  1875,  there  was  approved  an  act  of  the  legisla- 
ture of  the  state  of  Nebraska  entitled  'An  act  to  erect  and 
maintain  an  institution  for  the  blind/  the  second  section 
of  which  act  is  as  follows: 

"'Sec.  2.  Such  institution  shall  be  under  the  supervision 
of  a  board  of  trustees  consisting  of  six  persons,  who  shall 
be  elected  by  the  legislature  of  the  state  in  joint  conven- 
tion as  soon  as  practicable  after  the  passage  of  this  act. 
Two  of  said  trustees  shall  be  elected  to  serve  until  the  fourth 
of  March,  A.  D.  1877,  and  two  shall  be  elected  to  serve 
until  the  fourth  of  March,  A.  D.  1879,  and  two  shall  be 
elected  to  serve  until  the  fourth  of  March,  A.  D.  1881,  and 
thereafter  said  trustees  shall  be  elected  by  joint  convention 
of  the  legislature  and  hold  their  office  for  six  years/ 

"Your  relator  further  alleges  that  the  term  of  office  of 
each  member  of  the  board  of  trustees  of  said  institution 
for  the  blind,  heretofore  elected,  having  expired  and  there 
being  a  vacancy  in  each  membership  of  said  board  of 
trustees,  the  l^islature  of  the  state  of  Nebraska,  in  pur- 
suance of  the  provisions  of  said  act  approved  as  aforesaid, 
during  a  regular  session  thereof  at  the  capitol  in  the  city  of 
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Lincoln^  met  in  joint  conventiou  od  the  5th  day  of  April^ 
A.  D.  1895,  and  proceeded  according  to  law  to  elect  a 
board  of  trustees  for  said  institution  for  the  blind,  consist- 
ing of  six  persons,  who  were  elected  to  serve  as  follows: 
W.  L.  Wilson  and  O.  Home,  of  Otoe  county,  to  serve 
until  March  4,  1901;  J.  L.  Fisk,  of  Gage,  and  D.  W. 
Crane,  of  Keith,  to  serve  until  March  4,  1899;  Webster 
Eaton^  of  Lancaster,  and  F.  E.  McKeeby,  of  Webster,  to 
serve  until  March  4,  1897.  A  copy  of  the  certilicate  of 
the  election  of  the  relator  herein  is  hereto  attached^  and 
marked  *  Exhibit  AJ 

"Your  relator  further  alleges  that  each  person  so  elected 
as  one  of  the  trustees  for  said  institution  for  the  blind  as 
aforesaid  took  the  oath  of  office  and  qualified  according  to 
law,  and  each  entered  upon  the  discharge  of  his  duties; 
that  the  said  above  named  W.  L.  Wilson,  O.  Home,  J.  L. 
Fisk,  D.  W.  Crane,  Webster  Eaton,  and  F,  E.  McKeeby, 
trustees  of  said  institution  for  the  blind,  elected  as  such  on 
the  5th  day  of  April,  A.  D.  1895,  by  the  legislature  of  the 
state  of  Nebraska  in  joint  convention  assembled,  are  the 
sole  and  only  trustees  that  have  been  elected  by  said  legisla- 
ture; that  no  other  person  or  persons  have  been  named, 
appointed,  or  elected  as  trustees  of  said  institution  other 
than  the  persons  named  above,  and  that  no  other  person  or 
persons  are  claiming  to  act  for  or  represent  said  institution 
or  discharge  the  duties  as  trustees  of  said  institution;  that 
at  a  regular  meeting  of  said  board  of  trustees  for  the  insti- 
tution for  the  blind  held  at  said  institution  in  the  city  of  Ne- 
braska City,  Nebraska,  on  the  15th  day  of  April,  1895, 
said  board  of  trustees  elected  W.  L.  Wilson,  one  of  their 
number,  as  president,  and  thereupon  elected  O.  Horne,a{so 
from  among  and  one  of  their  number,  as  treasurer  of  said 
institution  for  the  blind,  which  said  election  was  done  and 
held  in  pursuance  of  said  act  above  referred  to,  the  tenth 
section  of  which  is  as  follows: 

^^'Sec.  10.  The  board  of  trustees  shall  elect  one  of  their 
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number  president^  and  another  treasurer  of  the  institution, 
and  the  treasurer  shall  enter  into  bonds  with  security  in  the 
sum  of  not  less  than  ten  thousand  dollars,  to  be  approved 
by  the  governor  and  auditor  of  state,  conditioned  for  the 
faithful  performance  of  his  duties  and  the  honest  disburse- 
ment of,  and  accountal  for,  all  moneys  belonging  to  the  in- 
stitution which  may  come  into  his  hands,  which  bond  shall 
be  filed  with  the  secretary  of  state/ 

"Certificate  attached,  marked  'Exhibit  C/ 
"Your  relator  further  alleges  that  in  accordance  with  the 
requirements  of  said  act  approved  as  aforesaid  he  entered 
into  bonds  as  the  duly  elected  treasurer  of  said  institution 
for  the  blind,  with  security  in  the  sum  of  fifteen  thousand 
dollars,  conditioned  for  the  faithful  performance  of  his  du- 
ties, and  the  honest  disbursement  of,  and  accountal  for,  all 
moneys  belonging  to  said  institution  which  may  come  into 
his  hands,  which  bond  he  presented  to  his  excellency  Si- 
las A.  Holoomb,  governor  of  the  state  of  Nebraska,  being 
the  respondent  herein,  that  he  approve  said  bond  as  re* 
quired  by  said  act,  but  your  relator  here  makes  known  to 
this  honorable  court  that  his  excellency  the  said  Silas  A. 
iHolcomb,  governor  as  aforesaid,  refused,  and  still  refuses, 
to  approve  said  bond;  that  his  excellency  the  said  Silas  A. 
Holcomb,  governor  as  aforesaid,  informed  the  relator  herein 
that  he  was  satisfied  with  the  amount  of  said  bond  and  the 
sufficiency  of  the  sureties  thereon,  but  that  the  legislature 
of  the  state  of  Nebraska  had  not  the  power  or  authority 
under  said  act  to  elect  said  board  of  trustees  for  the  insti- 
tution for  the  blind  aforesaid.  A  copy  of  said  bond  is 
hereto  attached,  marked  'Exhibit  B.'^' 

To  which  the  respondent  filed  the  following  answer: 
"Now  comes  the  respondent,  and  for  answer  to  the  peti- 
tion of  relator  filed  herein  admits  that  he  is  the  duly  quali- 
fied and  acting  governor  of  the  state,  and  that  the  relator  is 
a  citizen  and  resident  therein.  Respondent  further  answer- 
ing admits  the  enacting  and  approval  of  an  act  entitled 
11 
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'An  act  to  erect  and  maintain  an  institution  for  the  blind/ 
as  mentioned  in  relator^s  petition,  but  respondent  alleges 
that  after  the  passage  of  the  act  aforesaid  the  new  constitu- 
tion of  the  state,  known  as  the  'Constitution  of  1875/  wa» 
adopted  and  ratified  by  the  people  of  the  state,  and  among 
other  provisions  of  said  constitution  article  5  thereof  con* 
tains  the  following  section,  viz.: 

"*Sec.  10.  The  governor  shall  nominate  and  by  and 
with  the  advice  and  consent  of  the  senate  (expressed  by  a 
majority  of  all  the  senators  elected,  voting  by  yeas  and  nays) 
appoint  all  officers  whose  offices  are  established  by  this  con* 
stitutioui  or  which  may  be  created  by  law,  and  whose  ap- 
pointment or  election  is  not  otherwise  by  law  or  herein 
provided  for;  and  no  such  officer  shall  be  appointed  or 
elected  by  the  legislature.' 

''Respondent  further  answering  says  that  the  portion  of 
the  act  mentioned  by  relator  which  provided  for  the  elec- 
tion of  trustees  by  the  legislature  was  by  said  section  10  of 
the  constitution  amended  and  repealed,  and  is  not  now,  and 
was  not  at  the  date  mentioned  in  relator's  petition,  of  any 
force  and  effect,  and  all  branches  of  the  state  government 
have  so  regarded  and  acted  upon  said  statute.  Respond- 
ent admits  that  the  legislature  elected  trustees  for  said  in- 
stitution at  the  session  when  the  act  was  passed,  but  alleges 
that  the  legislature  has  never  made  or  attempted  to  make 
an  election  of  trustees  for  said  institution  since,  until  the 
pretended  election  made  in  1895,  mentioned  in  relator's 
petition. 

"Respondent  further  answering  admits  that  the  l^is- 
lature  done  and  performed  the  acts  mentioned  in  relator's 
petition,  but  denies  that  said  acts  amounted  to  or  consti- 
tuted an  election  of  relator  and  the  other  persons  named  to 
the  office  of  trustees  of  said  institution.  Respondent  alleges 
that  said  pretended  election  and  all  proceedings  taken  and 
had  in  and  about  the  same  by  the  legislature  were  contrary 
to  the  constitution  and  laws  of  the  state  and  were  null  and 
void. 
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'^  Respondent  further  answering  admits  that  relator  and 
the  other  persons  in  his  petition  mentioned  have  pretended 
to  qualify  as  trustees  and  have  made  a  pretended  election 
of  relator  as  treasurer  of  said  institution^  as  in  relator^s  pe- 
tition set  out,  but  respondent  alleges  that  all  acts  of  said 
trustees  are  without  color  or  authority  of  law  and  are  null 
and  void.  Respondent  further  alleges  that  he  as  the  chief 
executive  of  the  state  has  full  charge  and  control  of  said 
institution  and  has  the  sole  right  and  authority  to  appoint 
the  trustees  and  other  officers  for  said  institution. 

"Respondent  further  answering  alleges  that  among  the 
provisions  of  the  constitution  of  the  state  adopted  in  1875 
in  article  2  thereof  is  a  section  in  the  following  language^ 
viz,: 

*'  ^  Section  1.  The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments^  the  legislative^ 
executive,  and  judicial,  and  no  person  or  collection  of  per- 
sons, being  one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others  except  aa 
hereinafter  expressly  directed  or  permitted.' 

"  Respondent  alleges  that  the  executive  branch  of  the 
state  government,  either  the  board  of  public  lands  and 
buildings  or  the  predecessors  in  ofBoe  of  respondent,  have 
had  the  exclusive  control  and  management  of  said  institu- 
tion for  the  blind  ever  since  the  adoption  of  said  ooostitu- 
tion,  and  respondent  herein  has  sole  right  and  authority  Uy 
appoint  trustees  and  other  officers  therefor. 

**  Further  answering  respondent  admits  that  relator  and 
the  other  persons  mentioned  in  his  petition  claimed  to  act 
as  trustees  of  said  institution,  but  denies  that  they  have  pos- 
session and  control  of  the  same.  Respondent  further  an- 
swering admits  that  relator  has  made  and  tendered  to  re- 
spondent a  bond  as  mentioned  in  his  petition,  and  that  the 
same  is  in  due  form,  and  that  the  sureties  thereon  are  good 
and  sufficient,  and  that  respondent  has  refused  to  approve 
the  same.     Wherefore  respondent  prays  that  relator's  ap- 
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plication  may  be  dismissed  and  that  respondent  may  go 
hence  and  recover  his  costs/^ 

There  was  no  testimony  adduced  on  behalf  of  either 
party^  and  the  disposition  of  the  controversy  must  be  de- 
termined from^a  consideration  of  the  issues  and  questions 
involved  as  raised  and  presented  in  the  petition  and  answer. 
As  stated  in  the  pleadings  filed  by  relator,  there  was  passed, 
during  a  session  of  the  legislature  of  1875,  an  act  establish- 
ing an  institution  for  the  blind  and  providing  for  the  elec- 
tion of  a  board  of  trustees  to  manage  the  affairs  of  the  in- 
stitution. It  was  further  provided  in  section  4  of  the 
act  referred  to,  as  follows:  ''The  trustees  shall  have  the 
general  supervision  of  the  institution,  adopt  rules  for  the 
government  thereof,  provide  teachers,  servants,  and  neces- 
saries for  the  institution,  and  perform  all  other  acts  neces- 
sary to  render  the  institution  efficient  and  to  carry  out  the 
purposes  of  the  establishment/'  It  does  not  appear  from 
the  pleading  when  the  first  board  of  trustees  was  elected, 
but  it  is  conceded  by  both  parties  in  the  argument  in  briefs 
filed,  and  is  a  fact,  that  the  legislature  wliich  enacted  the 
law,  it  being  passed  in  such  a  manner  as  to  take  effect  and 
be  in  force  from  and  after  its  passage,  and  being  approved 
February  19,  1875,  elected  a  board,  and  this  board  as- 
sumed control  of  the  institution  and  continued  its  man- 
agement until  the  year  1877,  when  charge  of  its  affairs 
was  taken  by  what  is  known  as  the  board  of  public  lands 
and  buildings.  This  board  was  created  by  section  19, 
article  5,  of  the  "Constitution  of  1875,"  which  became 
the  fundamental  law  of  the  state  after  the  time  of  the 
passage  of  the  act  establishing  the  institution  for  the 
blind.  The  section  referred  to  is  as  follows :  ''  The  com- 
missioner of  public  lands  and  buildings,  the  secretary  of 
state,  treasurer,  and  attorney  general  shall  form  a  board, 
which  shall  have  general  supervision  and  control  of  all  the 
buildings,  grounds,  and  lands  of  the  state,  the  state  prison, 
asylums,  and  all  other  institutions  thereof,  except  those  for 
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educational  purposes;  and  shall  perforin  such  duties  and 
be  subject  to  such  rules  and  regulations  as  may  be  pre- 
scribed by  law/'  The  powers  and  duties  of  this  board  were 
defined  by  an  act  of  the  legislature  February  13,  1877* 
We  will  further  state  here  that  during  the  mouth  of  Octo- 
ber, 1877,  an  opinion  was  rendered  by  this  court  in  the  case 
of  the  State  v,  Baoon^  6  Neb.,  286,  in  which  it  was  decided 
that  the  institution  for  the  blind  was  not  an  educational  in- 
stitution and  not  within  the  exception  of  section  19,  article 
5,  of  the  constitution,  and  was  within  the  control  of  the 
board  of  public  lands  and  buildings ;  but  in  an  opinion 
filed  January  2  of  the  current  year  it  was  determined  by 
the  court  to  be  an  educational  institution  within  the  mean- 
ing of  the  exception  contained  in  section  19,  article  6,  of 
the  constitution  {Oariia  v.  Alien,  43  Neb.,  184),  and  the 
legislature,  on  the  5th  day  of  April  of  this  year,  elected  a 
board  of  trustees  for  the  institution  for  the  blind  as  pro- 
vided in  the  act  of  1875,  and  on  the  15th  of  the  same 
month  the  persons  so  selected  held  a  meeting  at  which  the 
relator  was  chosen  to  fill  the  office  of  treasurer  of  the  board 
of  trustees  and  prepared  and  presented  his  bond  as  such 
officer  to  the  respondent  for  approval,  as  admitted  in  the 
pleading.4,  with  the  result  as  therein  stated. 

It  is  insisted  by  the  respondent  that  section  2  of  the 
law  of  1875,  which  created  this  board  of  trustees  and  pro- 
vided the  manner  of  its  election,  is  in  direct  conflict  with 
the  constitution  of  1875,  which,  as  I  have  stated,  became 
of  force  after  the  act  in  question  was  in  efiect,  and  that  by 
the  adoption  of  the  constitution  and  its  becoming  the  pri- 
mary law  of  the  state  the  portion  of  the  act  referred  to 
was  abrogated  and  repealed,  and  the  office  of  member  of 
the  board  of  trustees  was  abolished,  or  the  appointment  to 
it  vested  in  the  governor.  To  support  this  contintion 
counsel  for  the  governor  quote  in  their  brief  a  number  of 
sections  of  the  constitution,  some  of  which,  it  is  claimed, 
have  direct  bearing  upon  the  question  at  issue  and  other:» 
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are  in  point  only  as  tending  to  disclose  by  their  terms  the 
general  policy  or  sentiment  which  prompted  their  incor- 
poration in  the  instrument  and  its  adoption,  and  it  is  ui^ed 
that  they  were  of  the  same  nature  as  the  views  and  rea- 
sons underlying  the  theory  advanced  by  counsel  for  re- 
spondent. The  first  of  these  sections  of  the  constitution 
which  I  will  notice  is  section  1,  article  2,  which  is  as  fol- 
lows: ''The  powers  of  the  government  of  this  state  are 
divided  into  three  distinct  departments,  the  legislative,  ex- 
ecutive, and  judicial,  and  no  person  or  collection  of  per- 
sons, being  one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others  except  as 
hereinafter  expressly  directed  or  permitted."  This  section 
merely  states  the  departments  or  divisions  of  the  state  gov- 
ernment It  does  not  define  the  powers  and  duties  which 
shall  pertain  to  any  division.  This  is  left  as  a  task  to  be 
performed  in  other  sections  of  the  same  instrument,  and  in 
laws  enacted  in  pursuance  of  its  provisions.  It  is,  hoiw- 
ever,  well  settled  that  "The  difference  between  the  depart- 
ments undoubtedly  is  that  the  legislature  makes,  the  ex- 
ecutive executes,  and  the  judiciary  construes  the  law.'' 
(Cooley,  Constitutional  Limitations,  p.  108,  and  cases  cited.) 
Counsel  for  respondent  insist  that  appointment  to  office  is 
distinctly  within  the  purview  of  the  executive  division,  or 
is  an  executive  function,  and  that  when  the  people  of  the 
state  adopted  the  present  constitution,  they  sought  to  estab- 
lish this  principle,  or  rule,  and  the  court  should  give  this 
•due  weight  in  construing  what  is  said  in  the  constitution 
in  regard  to  offices  and  appointments  thereto,  and,  so  far 
as  possible,  give  it  full  scope  and  effect.  In  the  brief  of 
respondent  is  the  following  quotation  upon  the  subject  of 
appointment  to  office  being  peculiarly  within  the  powers 
of  the  executive:  "Mr.  Jefferson,  in  a  letter  to  Samuel 
Kercheval,  dated  July  12th,  1816,  said:  'Nomination  to 
office  is  an  executive  function.  To  give  it  to  the  legisla- 
ture, as  we  do  [in  Virgiuia],  is  a  violation  of  the  principle 
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of  the  separation  of  powers.  It  swerves  the  members  from 
correctness  by  temptations  to  intrigue  for  offices  themselves 
and  to  a  corrupt  barter  of  votes ;  and  destroys  responsibil- 
ity by  dividing  it  among  a  multitude/'^  (Jefferson's  Com- 
plete Works,  vol.  7,  p.  12.)  And  the  view  that  nomina- 
tion to  office  is  an  executive  function,  and  intrinsically  so, 
has  been  adopted  by  a  number  of  the  courts,  while  the 
contrary  view  has  also  been  adopted  by  some,  and  in  a 
dissenting  opinion  by  Elliot,  C.  J.,  in  the  case  of  State  v. 
Hyde,  22  N.  E.  Rep.  [Ind.],  on  page  652,  it  is  said:  '*Pcr- 
haps  the  principle  has  never  been  more  clearlystated  than  by 
the  great  constitutional  lawyer  whose  statements,  as  Emerson 
says,  '  lay  in  daylight.'  That  lawyer  said :  *The  inferences 
which  I  think  follow  from  those  views  of  the  subject  are  two: 
First,  that  the  denomination  of  a  department  does  not  fix 
the  limits  of  the  power  conferred  on  it,  nor  even  their 
exact  nature;  and  second  (which,  indeed,  follows  from  the 
first),  that  in  our  American  governments  the  chief  executive 
magistrate  does  not  necessarily,  and  by  force  of  his  general 
character  of  supreme  executive,  possess  the  appointing 
power.  He  may  have  it,  or  he  may  not,  according  to  the 
particular  provisions  applicable  to  each  case  in  the  re- 
spective constitutions.'  (Webster's  speech  on  the  presidental 
protest.)"  From  all  of  which  it  appears  that  there  was  not 
a  unanimity  of  opinion  upon  the  question  among  our  ablest 
minds  in  the  past,  or  the  courts,  or  judges  of  the  same 
courts.  This  court  has  said  as  to  the  division  of  power 
and  the  exercise  of  power  properly  beIongin;|  to  one  by  the 
others:  ''The  powers  of  the  state  government  are  divided 
into  three  distinct  departments,  the  legislative,  the  execu- 
tive, and  judicial,  and  no  person  or  collection  of  persons, 
being  one  of  these  departments,  can  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  expressly 
60  authorized  by  the  constitution.  Under  this  division  of 
distinct  departments  of  the  government,  the  apportionment 
of  power  to  one  department  will,  of  itself,  imply  an  inhibi- 
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tion  of  its  exercise  hy  the  others/'  {Turner  v,  Alihaus,  6 
Neb.y  69.)  If  this  court  was  also  committed  to  the  doc» 
trioe  that  appointment  to  ofiSce  is  essentially  or  exclusively 
considered  in  the  abstract  an  executive  function  and  our 
constitution  stopped  with  the  provision  last  quoted,  the 
solution  of  the  problem  presented  in  this  case  would  not  be 
difficult.  All  power  is  inherent  in  the  people.  This  state- 
ment is  not  new  and  contains  nothing  startling,  but  it  is 
well  that  it  be  repeated  and  kept  strongly  in  mind,  and  its 
exercise  by  those  to  whom  it  is  delegated  be  directed  toward 
furthering  the  best  interests  of  the  beneficiaries  of  the  trust. 
In  government  this  power  is  necessarily  delegated  by  its 
primary  possessors,  portions  of  it  to  bodies  of  men,  such  as 
is  the  legislature  in  our  own  and  sister  states.  Other  por* 
tions  more  properly  to  one  man,  as  our  governor.  This  is 
usually  done  through  the  medium  of  what  is  known  as  a 
constitution,  and  history  gives  us  many  accounts  of  strug« 
gles  by  the  people  to  repress,  abridge,  and  circumscribe  a 
dangerous  extension  of  delegated  power,  at  times  by  an 
executive  and  at  others  by  the  legislative  body.  Some  of 
the  United  States  at  the  inception  of  their  existence  adopted 
constitutions  in  which  the  power  to  elect  or  appoint  officers 
was  lodged  in  the  legislative  department,  and  in  constitu- 
tions  adopted  at  a  later  date  in  their  state  life  changed  this 
and  either  made  the  offices  mainly  elective  or  gave  their 
nomination  to  the  executive.  It  is  stated  that  the  reason 
for  this  after  or  later  action  was  that  it  had  been  discov- 
ered that  the  exercise  of  the  elective  or  appointive  power 
to  office,  generally,  by  the  legislature  was  corrupting,  dan- 
gerous, and  injurious  to  the  best  interests  of  the  states 
where  it  prevailed.  In  our  state,  under  the  provisions  of 
the  constitution  in  force  prior  to  and  at  the  time  of  the 
adoption  of  the  present  one  and  the  construction  given 
to  the  portions  of  the  old  constitution  in  relation  to  offices 
and  appointment  or  election  thereto,  the  legislature  had 
and   exercised   such   power,  an   instance  of  the  right  to 
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exercise  the  power  being  the  passage  of  the  law  under 
which  the  relator  claims  title  to  the  office  of  trustee,  and 
its  placing  the  selection  of  trustees  in  the  legislature, 
and  of  which,  under  the  old  constitution,  no  question 
would  or  could  have  successfully  been  raised.  This  shows 
beyond  a  doubt  that  up  to  the  time  of  the  adoption  of  the 
constitution  of  1875  the  doctrine  that  the  power  of  ap* 
pointment  of  officers  was  intrinsically  an  executive  func- 
tion or  inherent  in  the  executive  department  of  our  state 
government  was  not  prevalent  and  did  not  obtain  to  any 
extent  or  in  any  degree.  In  the  new  constitution  the 
draughtsman  of  the  instrument,  the  convention  which  con- 
sidered and  arranged  it  for  submission  to  the  source  of 
power,  the  people,  from  whose  approval  it  must  derive  vi- 
tality and  force,  placed  in  it  the  section  hereinbefore  quoted 
by  which  the  departments  of  the  state  government  were 
clearly  defined,  and  expressly^rohibited  the  exercise  of  any 
proper  power  of  any  one  of  them  by  either  of  the  others, 
and  further,  in  section  10  of  article  6,  which  is  as  follows: 
*^  The  governor  shall  nominate  and  by  and  with  the  advice 
and  consent  of  the  senate  (expressed  by  a  majority  of  all 
the  senators  elected,  voting  by  yeas  and  nays)  appoint  all 
officers  whose  offices  are  established  by  this  constitution,  or 
which  may  be  created  by  law,  and  whose  appointment  or 
election  is  not  otherwise  by  law  or  herein  provided  for; 
and  no  such  officer  shall  be  appointed  or  elected  by  the 
l^islature,"— did  not  leave  the  duties  of  the  chief  execu- 
tive officer  in  relation  to  appointment  of  officers  to  specu- 
lation or  conjecture  or  to  be  determined  by  construction, 
but  I  think  distinctly,  and  in  unmistakable  terms,  defined 
the  duties  of  the  chief  executive  in  respect  to  the  appoint- 
ment of  officers  and  the  offices  to  which  they  should  apply 
and  include,  and  here  did  not  recognize  the  doctrine  of  the 
intrinsic  right  of  the  executive  to  control  nominations  to 
office,  but  excepted  such  as  were  otherwise  provided  for  in 
the  instrument,  or  might  be  otherwise  provided  for  by  law, 
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and  this  must  be  presumed  to  have  been  intentionally  done, 
for  the  framers  of  the  constitution  and  the  body  which  ar« 
ranged  it  for  submission  were  no  doubt  painstaking  and 
careful  and  examined  and  weighed  the  words,  phrases,  and 
sentences  of  the  sections  and  articles  and  debated  their  ef- 
fect before  allowing  them  to  become  constituents  of  the  in- 
strument. Hence  I  conclude  that  the  doctrine  invoked  by 
counsel  for  respondent,  of  the  inherent  right  of  the  execu- 
tive department  to  appoint  officers,  is  not  entitled  to  and 
should  not  be  accorded  any  very  great  weight  or  further 
consideration  in  the  determination  of  the  questions  herein 
involved.  I  am  not  at  this  time  called  upon  to  define  or  ' 
prescribe  generally  the  boundaries  or  limitations  of  the 
exact  powers  or  duties  of  either  the  executive  or  legislative 
department,  this  being  a  subject  upon  which  a  particular 
direction  is  made  in  the  constitution  itself. 

If  the  section  of  the  law^under  which  relator  claims 
title  to  the  office  of  trustee  and  treasurer  of  the  board  of 
trustees  is  clearly  in  conflict  with  the  terms  of  the  constitu- 
tion, or  any  section  or  sections  of  it,  or  inconsistent  there- 
with, then  it  was  annulled  and  must  be  declared  void,  but 
not  unless  unmistakably  so.  If  there  exists  a  doubt  upon 
the  subject  it  must  be  allowed  to  prevail  in  favor  of  the 
law.  ''The  repugnancy  which  must  cause  the  law  to  fall 
must  be  necessary  and  obvious;  if  by  any  fair  course  of 
reasoning  the  law  and  the  constitution  can  be  reconciled, 
the  law  must  stand."  {Case  v.  Dillon,  2  O.  St.,  608.)  It 
is  provided  in  the  coustitution,  which  it  is  claimed  abrogated 
this  law,  that  all  laws  in  force  at  the  time  of  the  adoption  of 
this  constitution  not  inconsistent  therewith  shall  continue  to 
be  as  valid  as  if  this  constitution  had  not  been  adopted.  The 
task  then  to  be  performed  in  the  present  controversy  is  to  con- 
strue section  10,  above  quoted,  according  to  the  established 
rules  of  construction  in  such  cases,  one  of  which  is  to  dis- 
cover, as  nearly  as  may  be,  the  intention  of  the  body  which 
framed  and  submitted  and  also  of  the  people  who  adopted 
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it;  and  another  is  that  ''its  terms  must  be  taken  in  the  or- 
dinary and  common  acceptation,  because  they  are  supposed 
to  have  been  so  understood  by  the  framers  and  by  the  peo- 
ple who  adopted  it  This  is  unquestionably  the  correct 
rule  of  interpretation.  It,  unlike  the  acts  of  our  legisla- 
ture,  owes  its  whole  force  and  authority  to  its  ratification 
by  the  people,  and  they  judged  it  by  the  meaning  apparent 
on  its  face,  according  lo  the  general  use  of  the  words  em- 
ployed, when  they  do  not  appear  to  have  been  used  in  a 
legal  or  technical  sense."  (Sedgwick,  Construction  of  Statu- 
tory &  Constitutional  Law,  p.  413.)  "The  object  of  con- 
struction as  applied  to  a  written  constitution  is  to  give 
effect  to  the  intent  of  the  people  in  adopting  it.  *  *  "^ 
Possible  or  even  probable  meanings,  when  one  is  plainly 
declared  in  the  instrument  itself,  the  courts  are  not  at  lib- 
erty to  search  for  elsewhere.  '  Whether  we  are  considering 
an  agreement  between  parties,  a  statute,  or  a  constitution, 
with  a  view  to  its  interpretation,  the  thing  which  we  are  to 
seek  is  the  thought  which  it  expresses.  To  ascertain  this, 
the  first  resort  in  all  cases  is  to  the  natural  signification  of 
the  words  employed  in  the  order  of  grammatical  arrange- 
ment in  which  the  framers  of  the  instrument  have  placed 
them.  If  thus  regarded  the  words  embody  a  definite  mean- 
ing, which  involves  no  absurdity  and  no  contradiction  be- 
tween different  parts  of  the  same  writing,  then  that  meaning 
apparent  on  the  face  of  the  instrument  is  the  one  which 
alone  we  are  at  lil)erty  to  say  was  intended  to  be  conveyed. 
In  such  a  case  there  is  no  room  for  construction.  That 
which  the  words  declare  is  the  meaning  of  the  instrument, 
and  neither  courts  nor  legislatures  have  a  right  to  add  to 
or  take  kway  from  that  meaning.'  ♦  ♦  *  In  interpret- 
ing clauses  we  must  presume  that  the  words  have  been 
employed  in  their  natural  and  ordinary  meaning.  As 
Marshall,  C.  J.,  says:  the  framers  of  the  constitution  and 
(he  people  who  adopted  it  'must  be  understood  to  have  em- 
ployed words  in  their  natural  sense  and  to  have  intended 
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what  they  have  eaid. '"  (Cooley,  Coustitational  Limitations^ 
pp.  69-73.)  And  Post,  J.,  in  Curtin  v.  Atkinson,  36  Neb., 
115y  says:  ''One  of  the  most  familiar  rules  of  construction 
is  that  words  are  to  be  taken  in  their  ordinary  grammatical 
sense,  unless  such  a  construction  would  be  obviously  re- 
pugnant to  the  framers  of  the  instrument,  or  would  lead  to 
some  other  inconvenience  or  absurdity.  (Sedgwick,  Con- 
struction of  Statutory  &  Constitutional  Law  [2d  ed.],  p. 
220.)''  Bearing  these  rules  and  directions  in  mind,  I  will 
now  attempt  to  ascertain  the  meaning  of  section  10,  article 
6,  the  one  by  which  the  appointive  power  as  to  ofiBces  is 
conferred  upon  the  governor  and  a  limitation  or  prohibition 
in  that  respect  placed  upon  the  l^islative  powers.  This 
section  provides  that  the  appointing  power  as  to  the  two 
classes  of  officers  shall  be  in  the  governor:  First,  "all  oflB- 
cers  whose  offices  are  established  by  this  constitution;" 
second,  "or  which  may  be  created  by  law."  This  second 
class,  giving  to  the  words  describing  the  officers  included 
in  it  their  ordinary  acceptation  or  meaning,  clearly  included 
only  the  officers  whose  offices  may  be  created  or  brought 
into  being  or  existence  by  law  in  the  future,  not  what  had 
or  then  existed,  and  the  offices  of  trustees,  having  been 
created  in  1875  and  prior  to  the  adoption  of  the  constitu- 
tion, were  not  included  in  either  class  of  offices  referred 
to  in  section  10,  and  to  be  filled  by  appointment  by  the 
governor.  The  clause,  "and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  legislature,"  clearly  refers  to  any 
and  all  officers  covered  by  the  section  in  which  it  is  con- 
tained, and  not  to  any  offices  or  officers  not  included  in 
the  section.  The  propriety  or  policy  of  placing  this  in- 
hibition upon  the  powers  of  the  legislature  to  filf  by  ap- 
pointment or  election  any  of  the  offices  referred  to  I  need 
not  comment  upon  or  discuss,  nor  whether  or  not  it  should 
have  included  some  which  are  not  within  the  plain  and 
ordinary  meaning  of  its  terms  and  by  construction  read 
them  in.     I  am  not  seeking  now  to  ascertain  what  should 
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or  ought  to  have  been  the  constitutional  provisions  in  this 
particular,  but  what,  from  the  import  of  the  words  or  lan- 
guage employed,  is  it,  or  does  it  provide.  If  the  makers 
of  the  constitution  had  desired  to  make  the  foregoing  ior 
hibition  apply  to  all  officers,  apt  terras  could  and  would 
have  been  employed  to  make  certain  their  intention,  and 
this  is  just  as  true  of  the  words  and  phrases  used  in  con- 
ferring the  appointive  power  to  the  extent  they  did,  upon 
the  governor.  If  it  had  been  their  intention  to  cover  the 
office  claimed  by  relator,  language  could  and  would  have 
been  used  which  would  have  effected  the  purpose  aud  not 
left  it  to  be  done,  if  at  all,  by  the  aid  of  a  doubtful  and 
uncertain  construction. 

I  have  examined  the  cases  cited  by  respondent,  among 
them  those  in  the  66  N.  Car.,  59,  and  68  N.  Car.,  429, 
520,  and  another  case  in  the  same  report,  page  457,  on  the 
same  subject,  the  North  Carolina  cases  all  being  in  part  in 
relation  to  the  construction  of  a  section  of  the  constitution 
of  that  state  treating  of  appointment  of  officers  and  in  whom 
shall  be  lodged  the  appointive  power.  The  section  of  the 
constitution  of  North  Carolina  referred  to  is  as  follows: 
''The  governor  shall  nominate  and  by  and  with  the  advice 
and  consent  of  a  majority  of  the  senators  elect,  appoint  all 
officers  whose  offices  are  established  by  this  constitution  or 
which  shall  be  created  by  law,  and  whose  appointments  are 
not  otherwise  provided  for;  and  no  such  officer  shall  be  ap- 
pointed or  elected  by  the  general  assembly. ''  In  construing 
this  section  the  North  Carolina  court  states  that  ''the  words 
'whose  appointments  are  not  otherwise  provided  for'^^  evi- 
dently meant  provided  for  by  the  constitution,  thus  elimi- 
nating from  the  section  any  question  of  the  appointment  or 
election  of  any  officer  or  officers  being  provided  for  by  law, 
and  making  the  section  of  the  constitution  under  considera- 
tion, and  construed  in  the  cases  cited,  radically  different 
from  the  corresponding  section  of  our  constitution  in  re- 
spect to  the  appointment  of  officers  by  the  chief  executive 
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of  the  state,  aod  the  above  construction  of  the  portion  of 
the  section  of  the  constitution  of  North  Carolina  naturally 
follows  from,  and  is  largely  founded  upon  and  induced  by, 
the  proposition  that  the  appointive  power  as  to  officers  is 
strictly  an  executive  function,  and  that  it  was  the  intention 
of  the  framers  of  the  North  Carolina  constitution  and  of 
those  who  adopted  it,  that  since  to  the  governor  it  most 
properly  belongS|  to  him  it  should  be  given,  and  that 
to  the  exclusion  of  all  others,  unless  in  the  same  instru- 
ment which  conferred  such  power  upon-  him  an  exception 
as  to  any  officer  or  officers  was  clearly  expressed  and  pro- 
vided, while  in  our  fundamental  law,  in  the  portion  in 
which  the  governor  is  vested  with  the  appointive  power  as 
to  certain  officers,  it  is  stated  in  clear  and  unmistakable 
terms  that  officers  of  the  classes  therein  specified  whose 
appointment  or  election  is  not  otherwise  by  law  or  in  the 
constitution  provided  for,  he  shall  make  the  appointments, 
undoubtedly  excepting  officers  for  whose  appointment  or 
election  the  legislature,  the  department  of  state  government 
nearest  the  people,  shall  prescribe  by  law  other  methods, 
or  lodge  the  power  in  a  person  or  persons  other  than  the 
governor,  clearly  indicating  that  it  was  not  the  idea  of  the 
framers  of  our  constitution,  or  the  people  by  whom  it  was 
adopted,  that  the  power  to  appoint  officers  was  exclusively 
an  executive  function.  The  foregoing  are  some  of  the 
thoughts  and  reasons  which  lead  me  to  conclude  that  the 
cases  cited  need  not  be  considered  as  decisive  of  the  points 
in  controversy  in  the  case  at  bar,  and  hence  I  do  not  feel 
constrained  to  follow  the  doctrine  aod  rules  announced  in 
them. 

Counsel  for  respondent,  in  a  very  forcible  manner,  in- 
voke the  rule  of  what  is  denominated  "contemporaneous 
construction," — the  construction  placed  upon  the  consti- 
tution by  one  or  more  co-ordinate  departments  of  the 
state  government  at  the  time  of  its  taking  effect  as  the 
primary  law  of  the  state,  and  claim  that  by  the  changes 
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which  occurred  at  or  near  the  same  time  in  the  affairs  of 
the  institution  for  the  blind  and  the  management  thereof 
it  was  manifestly  evidenced  that  it  was  considered  by  those 
interested  and  the  departments  of  state  concerned  that  the 
constitutional  provisions  in  relation  to  offices  and  officers 
had  destroyed  the  force  of  the  provisions  of  the  prior  law 
of  1876  in  respect  to  the  officers  of  such  institution  and 
the  source  of  their  appointment  and  election.  I  have  no 
desire  to  run  counter  to  or  conflict  with  what  is  known  as 
the  rule  of  contemporaneous  construction,  or  to  deny  the 
rule  its  full  force  and  significance,  but  my  understanding 
is  that  where  the  text  of  the  article  or  section  to  be  con- 
strued is  so  worded  as  not  to  be  doubtful  or  ambiguous  in 
meaning,  but  is  clear  and  distinct,  the  meaning  apparent 
and  conveyed  by  the  words  themselves,  the  doctrine  of  con- 
temporaneous construction  is  not  applicable  and  need  not  be 
invoked,  but  the  intent  and  meaning  to  be  gathered  from 
the  article  or  section  itself  must  prevail.  It  has  been  said : 
"  But  where  there  has  been  a  practical  construction  which 
has  been  aquiesced  in  for  a  considerable  period,  considera- 
tions in  favor  of  adhering  to  this  construction  sometimes 
present  themselves  to  the  courts  with  a  plausibility  and 
force  which  it  is  not  easy  to  resist.  Indeed,  where  a  par- 
ticular construction  has  been  generally  accepted  as  correct, 
and  especially  when  this  has  occurred  contemporaneously 
with  the  adoption  of  the  constitution,  and  by  those  who 
had  opportunity  to  understand  the  intention  of  the  instru- 
ment, it  is  not  to  be  denied  that  a  strong  presumption  exists 
that  the  construction  rightly  interprets  the  intention.  *  * 
Where,  however,  no  ambiguity  or  doubt  appears  in  the 
law,  we  think  the  same  rule  obtains  here  as  in  other  cases, 
that  the  court  should  confine  its  attention  to  the  law,  and 
not  allow  extrinsic  circumstances  to  introduce  a  difficulty 
where  the  language  is  plain.  To  allow  force  to  a  prac- 
tical construction  in  such  a  case  would  be  to  suffer  mani- 
fest perversions  to  defeat  the  evident  purpose  of  the  law 
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makers.  *  Contemporary  construction  can  never  abrogate 
the  text;  it  can  never  frkter  away  its  obvious  sense;  it 
can  never  narrow  down  its  true  limitations;  it  can  never 
enlarge  its  natural  boundaries/ '^  (Cooley,  Constitutional 
Limitations,  82,  84.)  Believing  as  I  do,  that  the  true  in- 
tention of  the  section  of  the  constitution  under  considera- 
tion is  clearly  shown  in  its  own  text,  I  need  not  go  further 
or  resort  to  rules  for  its  construction.  When  we  fur- 
ther recall  and  consider  the  judicial  construction  which  was 
made  of  the  provisions  of  the  constitution  of  1876,  in  ref- 
erence to  offices  and  appointment  thereto,  and  their  bearing 
upon  those  of  the  institution  for  the  blind,  very  closely 
following  the  establishment  of  the  constitution  of  1875, 
and  the  subsequent  judicial  construction  of  the  same  con- 
stitutional provisions,  and  in  relation  to  the  same  institution 
and  its  affairs,  and  the  changes  consequent  upon  the  later 
judicial  construction,  and  the  legislative  action  or  election 
of  trustees  which  followed,  it  destroys  much  of  the  weight 
which  might  be  given  to  any  contemporaneous  construction, 
conceding  that  it  is  shown  in  the  history  of  the  institution 
in  question  to  have  occurred,  and  I  do  not  think  it  of 
sufficient  force  to  control  the  disposition  of  the  points  dis- 
cussed or  to  establish  that  the  law  of  1876,  in  so  much  as 
it  referred  to  officers  of  the  institution  for  the  blind  and 
the  manner  of  their  election,  is  in  conflict  with  the  provis- 
ions of  the  constitution  of  1876  or  inconsistent  therewith. 
Another  contention  of  the  respondent  is  that  section  26 
of  article  6,  which  is  as  follows:  "No  other  executive  state 
office  shall  be  continued  or  created,  and  the  duties  now  de- 
volving upon  officers  not  provided  for  by  this  constitution 
shall  be  performed  by  the  officers  herein  created,^' — is  appli- 
cable and  includes  the  trustees  provided  for  in  section  2  of 
the  act  of  1875,  and  that  the  last  mentioned  section  is  in 
direct  conflict  with  the  section  of  the  constitution  just 
quoted.  With  this  I  cannot  agree.  The  officers  referred 
to  in  section  26  of  the  constitution  are  the  executive  state 
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oiEoers  proper,  and  may  probably  be  confined  to  those 
eoumerated  and  denominated  in  the  portion  of  the  consti- 
tution which  is  devoted  to  defining  the  executive  depart- 
ment of  the  state  government  and  its  officers,  their  powers 
and  duties.  It  was  said  in  regard  to  this  section  in  connec- 
tion with  section  1  of  the  same  article  in  the  opinion  in 
the  case  of  State  v.  Weston^  4  Neb.,  234:  "It  was  claimed 
on  behalf  of  the  defendant  that  the  office  ceased  to  exist  on 
the  first  day  of  November  last,  when  the  new  constitution 
took  effect.  This  claim  is  based  upon  sections  1  and  26, 
article  5,  of  the  constitution.  Section  1,  among  other  things, 
provides  that  'the  executive  department  shall  consist  of  a 
governor,  lieutenant  governor,  secretary  of  state,  auditor  of 
public  accounts,  treasurer,  superintendent  of  public  instruc- 
tion, attorney  general,  and  commissioner  of  public  lands 
and  buildings;'  and  section  26,  'that  no  other  executive 
state  office  shall  be  continued  or  created,  and  the  duties  de- 
volving upon  officers  not  provided  for  by  this  constitution 
shall  be  performed  by  the  officers  herein  created.'  This  last 
section  doubtless  refers  solely  to  executive  state  officers  and 
to  civil  duties  strictly  executive."  In  this  article  of  the 
constitution  a  distinction  is  drawn  between  the  officers  who 
may  be  styled  strictly  executive  officers  of  the  state  and 
such  officers  as  the  trustees  of  the  institution  for  the  blind. 
Thus,  in  section  21  it  is  stated :  "An  account  shall  be  kept  by 
the  officers  of  the  executive  department  and  of  all  the  pub- 
lic institutions  of  the  state,"  and  again  in  section  22,  "The 
officers  of  the  executive  department  and  of  all  the  public  in- 
stitutions of  the  state  shall,  at  least  ten  days  preceding  each 
regular  session  of  the  legislature,  severally  report  to  the 
governor,  who  shall  transmit  such  reports  to  the  legislature, 
together  with  the  reports  of  the  judges  of  the  supreme  court 
of  defects  in  the  constitution  and  laws,  and  the  governor  or 
either  house  of  the  legislature  may  at  any  time  require  in- 
formation, in  writing,  under  oath,  from  the  officers  of  the 
executive  department,  and  all  officers  and  managers  of 
12 
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state  institutions,  upon  any  subject  relating  to  the  condi- 
tion, management,  and  expenses  of  their  respective  offices. '' 
I  have  noticed  the  sections  of  the  constitution  referred  to 
by  counsel  for  respondent  and  have  read  and  construed 
the  section  more  especially  under  consideration  in  con- 
nection with  them  and  in  connection  with  such  other 
clauses  or  sections  of  the  constitution  as  might  have  a 
bearing  upon  or  affect  its  meaning,  and,  in  conformity  to 
the  views  hereinbefore  expressed,  conclude  that  the  sections 
of  the  act  of  1876  under  which  the  relator  was  elected 
trustee  of  the  institution  for  the  blind  and  treasurer  of  the 
board  of  trustees,  and  by  virtue  of  which  he  executed  and 
presented  his  bond  to  the  governor  for  approval,  were  not 
in  conflict  with  the  provisions  of  the  constitution  of  1875 
or  inconsistent  therewith. 

In  the  brief  filed  for  respondent  appears  the  following 
statement:  ''The  right  of  this  court  to  issue  a  writ  of  man- 
damua,  in  this  or  any  other  case,  to  require  the  respondent, 
as  chief  executive,  to  perform  any  duty  of  his  office,  or  to 
in  any  matter  control  his  discretion,  is  not  conceded,  *  * 
but,  in  accordance  with  the  agreement  entered  into  between 
the  relator  and  this  respondent  before  the  honorable  judges 
of  this  court,  that  the  entire  matter  of  the  validity  of  the 
election  of  the  relator  as  treasurer,  and  of  the  election  of  the 
board  of  trustees  of  the  institution,  should  be  submitted  to 
the  court  in  this  cause  for  a  decision  upon  the  merits,  the 
respondent  will  not,  and  does  not,  raise  nor  insist  upon  such 
objection,  but  expressly  waives  any  objections  upon  that 
ground."  Since  the  point  of  objection  suggested  in  the 
above  quotation  is  not  raised  nor  insisted  upon,  but  is  ex- 
pressly waived,  it  requires  no  discussion. 

Irvine,  Ragan,  and  By  an,  CC,  concur  in  the  fore- 
going dissenting  opinion. 
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N.  H.  Warren  &  Company,  appellants,  v.  John 
Raben,  appellee. 

Filed  Octobkb  3,  1895.    No.  359L 

Accounting:  Decbbb  fob  Plaintiff:  Rkpobt  of  Refbbek. 
Endence  examined,  and  held  to  support  the  fiodiogs  of  the  ref- 
eree. His  report  is  confirmed  and  a  decree  entered  in  this  court 
in  compliance  therewith. 

Motion  by  appellee  to  set  aside  report  of  referee.  i7e- 
port  oonfirmed. 

There  is  a  former  report  of  the  case  in  33  Neb.,  380. 

Hainer  A  Kellogg,  for  appellants. 

A.  W.  Agee  aDd  /.  jET.  Smith,  contra. 

Ragan,  C. 

N.  H.  Warren  &  Co.  sued  John  Raben  in  the  district 
court  of  Hamilton  county.  From  the  judgment  rendered 
therein  Warren  &  Co.  prosecuted  proceedings  in  review  to 
this  court,  which  reversed  pro  forma  the  judgment  and  sent 
the  case  to  a  referee  to  hear  the  evidence  and  make  cer- 
tain findings  and  state  certain  conclusions  of  fact.  The 
opinion  of  the  court  in  this  case  is  Warren  v,  Raben,  3& 
Neb.,  380,  where  will  be  found  a  complete  statement  of  all 
the  facts  necessary  to  an  understanding  of  the  case.  The 
referee  appointed  by  this  court  has  heard  the  evidence^ 
stated  the  account  between  the  parties,  together  with  his 
findings  of  fact,  as  directed,  and  the  case  is  now  before  us 
on  the  motion  of  Raben  to  set  aside  the  report  of  the  ref- 
eree. The  grounds  on  which  this  motion  is  based  are  that 
the  findings  of  the  referee  are  not  supported  by  sufficient 
evidence,  and  that  the  report  is  not  made  in  accordance 
with  the  order  of  the  court.     The  report  of  the  referee 
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<x>nforms  to  the  order  of  the  court,  and  it  must  suffice  to 
say  that  after  a  somewhat  protracted  examination  of  the 
voluminous  record  we  are  entirely  satisfied  that  the  find- 
ings made  by  the  referee,  and  each  of  them,  are  sustained 
by  sufficient  evidence.  The  report  of  the  referee  is  there- 
fore in  all  things  confirmed ;  and  in  accordance  with  said 
report  the  decree  of  the  district  court  is  reversed^  and  a 
<lecree  will  be  entered  in  this  court  in  favor  of  N,  H. 
Warren  &  Co.,  and  against  John  Raben,  for  the  sum  of 
4(3,255.88,  together  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  24th  day  of  May,  1886, 
■and  costs  of  suit,  in  which  costs  are  included  the  fee  of  the 
referee,  H.  A.  Babcock,  of  |250. 

Decree  accordingly. 

NoRVAL,  C.  J.,  not  sitting. 


John  McAleer  v.  State  of  Nebraska. 
Filed  Ootobek  3, 1895.    No.  6655. 

1.  Criminal  Law:  Instbuotions.    An  infitnictlon  by  wbioh  it 

is  sought  to  cover  the  whole  case,  and  apon  which,  if  met  by  the 
evidence,  the  jury  is  instracted  to  find  in  a  certain  way,  should 
include  all  the  elements  necessarily  involyed  in  the  case  and 
within  the  evidence. 

2.  Embezzlement:  Evidence.     Section  121,  Criminal  Code,  con- 

strued. Held,  That  the  exception  as  to  the  persons  within  the 
act  relating  to  apprentices  and  those  within  the  age  of  eighteen 
does  not  apply  to  officers,  agents,  attorneys,  clerks,  or  servants 
of  incorporated  companies. 

3.  :  .     The  corporate  character  of  the  employer  is  there- 


fore an  essential  element  of  the  offense  of  embezzlement  when 
employment  by  a  corporation  is  charged  in  the  information,  at 
least  unless  it  is  both  charged  and  proved  that  the  defendant  is 
not  an  apprentice  and  not  within  the  age  of  eighteen  years. 
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4.  :  .     To  oonstitate  embezzlement  under  section  121, 

Criminal  Code,  it  is  eaeential  that  the  money  or  thing  charged 
to  have  been  embezzled  shoald  have  come  into  the  poaBeaeion  or 
care  of  the  defendant  by  virtae  of  his  employment 


5.  :  — : .     A  secreting  with  intent  to  convert  to  one's  own 

use  does  not  prove  the  offense  under  an  information  charging  an 
actual  embezzlement.  To  constitute  embezzlement  the  owner 
must  be  deprived  of  his  property  by  an  actual  adverse  use  or 
holding. 

Error  to  the  district  court  for  Butler  county.    Tried 
below  before  Bates,  J. 

SUde  Bros.,  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  General^  and  George  A,  Day, 
Deputy  Attorney  General,  for  the  state. 

Irvine,  C. 

The  plaintiff  in  error  was  convicted  under  an  informa- 
tion charging  him  with  embezzlement,  in  that  on  the  7th 
day  of  June,  1892,  in  the  county  of  Butler,  '*he  then  and 
there  being,  and  being  then  and  there  the  agent  of  and  for 
a  certain  incorporated  company,  to-wit,  the  Omaha  Ele- 
vator Company,  and  the  said  John  McAleer,  being  then  and 
there  not  a  person  within  the  age  of  eighteen  years  and 
not  being  an  apprentice,  certain  money  belonging  to  the 
Omaha  Elevator  Company,  of  the  amount  and  value  of 
$150,  the  property  of  the  said  Omaha  Elevator  Company 
aforesaid,  did  unlawfully,  fraudulently,  and  feloniously 
embezzle  and  convert  to  his  own  use  without  the  assent  of 
the  said  Omaha  Elevator  Company  aforesaid,  his  said  em- 
ployer, and  without  the  assent  of  any  owner  or  owners  of 
said  money,  which  said  money  had  then  and  there  come 
into  the  possession  and  care  of  him,  said  John  McAleer,  by 
virtue  of  his  said  employment,"  etc.  The  attorney  gen- 
eral, being  convinced  that  there  is  error  in  the  record,  has 
declined  to  file  a  brief,  and  under  the  rule  stated  in  George 
V.  State,  44  Neb.,  767,  we  would  be  warranted  in  reversing 
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the  judgment  without  an  examination  of  the  record^  but 
we  think  the  trial  court  should  be  informed  of  our  views 
upon  what  we  deem  the  most  serious  questions  in  the  case. 
Before  stating  these  we  wish  to  say  that  we  liave  not  ex- 
amined the  numerous  assignments  of  error  relating  to  rul- 
ings upon  the  evidence. 

The  eighth  instruction  given  by  the  court  was  as  follows: 
^'If  the  jury  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  on  or  about  the  7th  day  of  June, 
1892,  in  ihe  county  of  Butler,  the  state  of  Nebraska,  was 
then  the  agent  of  the  Omaha  Elevator  Company,  and  the 
said  Johu  McAleer  then  and  there  certain  money  belonging 
to  the  Omaha  Elevator  Company  of  the  amount  of  $150, 
the  property  of  the  Omaha  Elevator  Company,  did  unlaw- 
fully, fraudulently,  and  feloniously  embezzle  and  convert 
to  his  own  use  without  the  assent  of  the  Omaha  Elevator 
Company,  then  you  should  find  the  defendant  guilty.''  An 
instruction  by  which  it  is  sought  to  cover  the  whole  case, 
and  upon  which,  if  met  by  the  evidence,  the  jury  is  instructed 
to  find  in  a  certain  way,  should  include  all  the  elements 
necessarily  involved  in  the  case  and  within  the  evidence. 
(Runge  v.  BrowUj  23  Neb.,  817;  GUbei^i  v.  JfeiTiam  <t 
Robertson  Saddlery  Co.y  26  Neb.,  194;  Bowie  v.  Spaida,  26 
Neb.,  635;  City  of  Plattsmouth  v.  Boeck,  32  Neb.,  297.) 
The  instruction  we  have  quoted  purports  to  state  all  the 
elements  necessary  to  a  conviction.  When  we  analyze  the 
instruction,  we  find  that  it  requires  the  jury  to  find  that 
there  was  proved,  first,  substantially  the  time;  second,  the 
venue;  third,  that  the  defendant  was  the  agent  of  the 
Omaha  Elevator  Company;  fourth,  that  the  money  was 
the  property  of  the  Elevator  Company  ;  fifth,  that  he  em- 
bezzled it  and  converted  it  to  his  own  use ;  sixth,  that  it 
was  done  without  assent  of  the  owner.  Embezzlement  is 
a  statutory  offense.  The  information  in  this  case  was 
framed  under  section  121  of  the  Criminal  Code,  which  is 
as  follows:  "If  any  clerk,  agent,  attoruey-at-law,  or  serv- 
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ant  of  any  private  person  or  any  copartnership,  except 
apprentices  and  persons  within  the  age  of  eighteen  years, 
or  if  any  officer,  attorney-at-law,  agent,  clerk,  or  servant 
of  any  incorporated  company  or  joint  stock  company  shall 
eml)ezzle  or  convert  to  his  own  use,  or  fraudulently  take 
or  make  away  with  or  secrete  with  intent  to  embezzle  or 
fraudulently  convert  to  his  own  use  without  the  assent 
of  his  or  her  employer  or  employers,  or  the  owner  or 
owners  thereof,  any  money,  goods,  rights  in  action,  or 
other  valuable  security,  or  effects  whatever,  belonging  to 
any  other  persons,  body  politic  or  corporate,  which  shall 
<x>me  into  his  or  her  possession  or  care  by  virtue  of  such 
employment,'^  etc.  The  plaintiff  in  error  contends  that  this 
statute  requires  proof  that  the  employer  was  an  incorporated 
company,  and  that  the  defendant  was  over  the  age  of  eight- 
een, and  not  an  apprentice.  We  do  not  so  read  the  statute. 
Its  language  is  that  'Mf  any  clerk,  agent,  attorney-at-law, 
or  servant  of  any  private  person  or  any  copartnership,  ex- 
cept apprentices  and  persons  within  the  age  of  eighteen 
years,  or  if  any  officer,  attorney-at-law,  agent,  clerk,  or 
servant  of  any  incorporated  company  or  joint  stock  com- 
pany shall  embezzle,''  etc.  That  is,  the  law  applies  to  all 
officers,  attorneys,  agents,  clerks,  or  servants  of  incorporated 
companies,  or  joint  stock  companies,  and  it  applies  to  clerks, 
agents,  attorneys-at-law,  or  servants  of  private  persons  or 
copartnerships,  provided  they  be  not  within  the  age  of  eight- 
een years,  and  not  apprentices.  This  information  charges 
that  the  elevator  company  is  an  incorpori^ted  company,  and 
that  fact,  if  proved,  would  render  it  unnecessary  to  prove 
that  the  defendant  was  not  within  the  age  of  eighteen,  and 
not  an  apprentice.  On  the  other  hand,  the  information 
charges  that  the  defendant  was  not  within  the  age  of 
eighteen,  and  was  not  an  apprentice;  but  this  allegation 
might  not  relieve  the  state  of  the  necessity  of  proving  the 
character  of  the  employer  as  averred.  Therefore,  in  order 
to  establish  the  offense,  in  addition  to  the  elements  stated  in 
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the  instruction  quoted^  it  was  at  least  neoessarj  to  show  that 
the  elevator  company  was  an  incorporated  company,  other- 
wise under  any  information  it  would  become  neoessary  to 
show  that  the  defendant  was  not  within  the  age  of  eighteen^ 
and  was  not  an  apprentice.  In  any  view  the  instruction 
omits  some  essential  element  of  the  offense,  and  is,  there- 
fore, erroneous. 

In  the  examination  of  this  instruction  we  do  not  con- 
sider whether  the  evidence  was  sufficient  to  show  the  cor- 
porate capacity  of  the  elevator  company,  or  even  whether 
it  was  shown  without  contradiction,  because  in  a  criminal 
case  it  is  incumbent  upon  the  state  on  a  plea  of  not  guilty 
to  establish  every  essential  element  of  the  charge  beyond  a 
reasonable  doubt,  and  the  court  cannot  assume  that  any 
such  element  has  been  so  proved  unless  admitted  by  the 
defendant  or  treated  by  him  as  proved.  {Heidi  v.  State,  20 
Neb.,  492 ;  HUl  v.  SfxUe,  42  Neb.,  503.)  The  instruction 
also  omits  the  element  that  the  money  must  have  come  into 
the  defendant's  possession  or  care  by  virtue  of  his  employ- 
ment, as  the  statute  requires.  It  is  true  that  the  instruc- 
tion tells  the  jury  that  it  must  find  that  the  defendant  em- 
bezzled the  money,  and  this  defect  might  have  been  cured 
by  a  correct  diffioition  of  embezzlement  under  our  statute. 
But  the  only  definition  given  was  in  the  ninth  instruction^ 
as  follows:  '' Embezzle^ient  is  the  fraudulently  removing 
and  secreting  of  money  or  personal  pro|)erty  with  which 
the  party  has  been  entrusted  for  the  purpose  of  applying 
it  to  his  own  use."  In  Chaplin  v.  Lee,  18  Neb.,  440, 
embezzlement  was  defined  as  ''the  act  of  fraudulently  ap- 
propriating to  one's  own  use  what  is  entrusted  to  the  par- 
ty's care  and  management;''  but,  as  we  have  stated,  embez- 
zlement is  an  offense  created  by  statute.'  It  has  no  common 
law  signification.  We  must  look  to  our  statute  to  ascertain 
what  here  constitutes  embezzlement,  and  while  the  statute 
uses  the  word  "embezzle,"  and  thereby  refers  us  to  the  or- 
dinary acceptation  of  the  term  for  its  definition,  it  at  the 
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same  time  expressly  requires  that  the  thing  embezzled  must 
have  oome  into  the  possession  or  care  of  the  servant  by 
virtue  of  his  employment.  It  is  not  sufficient  that  he  has 
been  entrusted  with  it,  but  it  must  have  been  in  his  ca- 
pacity as  a  servant — "  by  virtue  of  such  employment." 

It  may  be  well  in  this  connection  to  call  attention  to 
another  feature  of  this  ninth  instruction.  By  it  the  jury  is 
told  that  it  is  embezzlement  to  fraudulently  remove  and 
secrete  money  or  personal  property  with  which  the  party 
has  been  entrusted  for  the  purpose  of  applying  it  to  his  own 
use,  while  in  Chaplin  v.  Lee,  supra,  it  is  held  that  it  is  es- 
sential to  constitute  the  crime  that  the  owner  should  be 
deprived  of  the  property  by  adverse  use  or  holding.  That 
is,  the  secretjng  of  money  with  intention  to  convert  it  is 
not  embezzlement;  there  must  be  an  actual  appropriation 
thereof.  Under  an  information  charging  an  actual  embez- 
zlement, proof  of  secreting  with  intent  to  embezzle  is  in- 
sufficient. 


Revei^ed  and  remanded. 


Herman  Diers  v.  James  P.  Mallon  et  al. 
Filed  October  15, 1895.     No.  5815. 


44    VZl 

fe6    4M| 

Sheriflb  and  Constables:  Arrest  and  Detention  With-  \q  121I 
OUT  Warrant.  In  the  absence  of  any  statntory  power  or  an-  ^^  S**. 
thoritj  a  sheriff,  constable,  or  other  peace  officer  may  arrest, 
withont  process,  a  person  whom  he  has  reasonable  caase  to  be- 
lieve guilty  of  a  felony,  and  detain  him  a  reasonable  time  until 
a  warrant  can  be  procured.  Such  officer  is  justified  in  arresting 
without  a  warrant  for  a  felony,  even  though  he  has  no  personal 
knowledge  of  the  guilt  of  the  accused,  if  the  officer  in  good  faith 
acted  upon  information  received  from  others  upon  whom  he  had 
reason  to,  and  did,  rely,  although  it  should  subsequeutly  turn 
out  that  the  one  so  arrested  was  not  guilty. 
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2. : :  Bbasonablv  Qbounds:  By  Whom  Detsbmimsd. 

When  the  testimoDy  is  conflicting,  the  question  whether  the  offi- 
cer had  reasonable  ground  for  belieYing  that  the  person  arrested 
had  committed  a  felony  is  for  the  jury  under  proper  instruc- 
tions. But  where  the  facts  are  conceded  or  undisputed,  proba- 
ble cause  is  a  question  of  law  for  the  court  to  determine. 

3.  :  :  .    Probable  cause  is  a  reasonable  ground  of 

suspicion,  supported  by  facts  and  circumstances  of  such  a  na- 
ture as  to  justify  a  cautions  and  prudent  person  in  believing  that 
the  accused  was  guilty. 

4.  False  Impriflonment :  Reason ablbne&s  of  Detention:  By 

Whom  Deteemined.  In  an  action  for  false  imprisonment 
against  an  officer  for  arresting  without  a  warrant,  the  reason- 
ableness of  plaintiff's  detention  is  a  question  for  the  court, 
where. there  is  no  conflict  in  the  evidence  as  to  the  length  of 
time  and  the  circumstances  under  which  the  plaintiff  was  held. 
Where  the  facts  are  in  dispute,  it  is  for  the  jury  to  determine  as 
to  the  reasonableness  of  the  detention,  under  proper  instructions 
by  the  court. 

5.  :  Evidence  op  Plaintiff^s  Good  Chaeaoter,  Evi- 
dence to  establish  the  previous  good  character  of  the  plaintiff  in 
a  suit  for  false  imprisonment  is  inadmissible,  where  no  attempt 
has  been  made  to  assail  it 

6.  Instructions:  Record  fob  Review.    The  instructions  given 

and  refused  not  considered,  because  of  the  insufficiency  of  the 
assignments  relating  thereto  both  in  the  motion  for  a  new  trial 
and  the  petition  in  error. 

7.  False  Arrest  and  Imprisonment:  Verdict  fob  Defend- 

ants: Evidence  Evidence  considered,  and  held  sufficient  to 
justify  a  verdict  for  the  defendants. 

Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Marshall^  J. 

The  opinion  contains  a  statement  of  the  case. 

G  HoUenbeck  and  N,  H,  Bell,  for  plaintiff  in  error: 

The  sheriff  is  liable  for  the  use  of  excessive  force  or  vio- 
lence whether  inflicted  wantonly  or  otherwise.  {Krug  %\ 
Ward,  77  111.,  603;  Blythe  v.  TompHivi,  2  Abb.  Pr.  [N. 
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Y.],  468;  Parsons  v.  Harper,  16  Gratt.  [Va.],  64;  Fox- 
hail  V.  BarneU,  22  Eng.  L.  Eq.,  179.) 

Plaintiff  ^s  character  is  in  issue,  and  if  known  to  defend- 
ant, may  be  proved  to  show  a  want  of  probable  cause. 
(Israel  v.  Brooks,  23  III.,  675;  Hirsdi  v.  Feeney,  83  III., 
548;  Mclniire  r.  Levering^  148  Mass.,  546.) 

W,  H.  Hunger  and  Frick  &  Dolezal,  oontra,  cited : 
Rohan  v.  Saicin,  5  Cush.  [Mass.],  281 ;  Doering  v.  Staie^ 
49  Ind.,  56;  Rafferty  v.  People,  69  III.,  Ill;  Pepper  v. 
Mayes,  81  Ky.,  674;  7  Am.  &  Eng.  Ency.  Law,  675;  _2 
Thompson,  Trials,  sees.  1559,  1560;  Firestone  v.  Rice,  38 
N.  VV.  Rep.  [Mich.],  885;  Cochran  v.  Toher,  14  Minn., 
385 ;  Fire  Association  v.  Flemming,  3  S.  E.  Rep.  [Gki.], 
420. 

NORVAL,  C.  J. 

This  was  an  action  for  false  arrest  and  imprisonment  by 
Herman  Diers  against  James  P.  Mallon,  as  principal,  E. 
William  and  others,  as  sureties  on  the  official  bond  of  said 
Mallon,  as  sheriff  of  the  county  of  Dodge.  There  was  a 
verdict  for  the  defendants,  a  new  trial  was  denied,  and 
judgment  was  entered  upon  the  verdict.  Plaintiff  prose- 
cutes  error. 

The  facts  in  the  case,  as  disclosed  by  the  record  before 
us,  are,  in  substance,  as  follows:  On  the  10th  day  of  De- 
cember, 1889,  one  Carlos  F.  Pulsifer  was  murdered  near 
the  village  of  Crowell,  in  Dodge  county.  A  day  or  two 
later  the  defendant  sheriff  arrested  and  held  in  his  custody 
in  the  jail  of  said  county,  Charlei  Shepherd  and  Christian 
Fnrst  upon  the  charge  of  having  committed  said  murder. 
During  said  imprisonment,  and  on  the  13th  day  of  said 
month  of  December,  the  sheriff  was  present  at  a  conversa- 
tion had  between  said  Shepherd  and  the  attorney  of  the 
latter,  T.  M.  Franse,  Esq.,  in  which  the  former  stated  to 
the  latter,  in  substance  and  effect,  that  the  plaintiff  Diers 
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had  hired  him^  Shepherd,  to  kill  and  murder  said  Pulsifer, 
which  statement  said  Shepherd  reiterated  in  the  presence 
and  hearing  of  the  officer;  that  at  the  same  time  Mr. 
Franse  said  he  was  not  surprised,  or  words  to  that  effect ; 
that  he  knew  that  some  one  was  behind  it,  and  further, 
Pulsifer  had  stated  during  his  lifetime  that  if  he  was  ever 
murdered  it  would  be  by  Diers;  that  Mr.  Franse  also 
stated  that  Diers,  the  plaintiff,  was  a  bad  man,  by  which 
the  sheriff  understood  that  plaintiff  was  a  vicious  man,  and 
one  difficult  to  handle.  On  the  14th  day  of  December  Mr. 
Mallon  took  the  train  for  Norfolk,  and  while  going  he  had 
a  conversation  with  Judge  Crawford,  of  West  Point,  with 
whom  he  was  acquainted,  regarding  the  murder,  and  of 
whom  he  made  inquiry  in  regard  to  the  reported  statement 
above  referred  to  claimed  to  have  been  made  by  Pulsifer  in 
his  lifetime,  and  Judge  Crawford  informed  the  sheriff  that 
Mr.  Romberg  had  stated  in  West  Point  that  Pulsifer  had 
made  the  statement,  ^Mf  he  was  killed,  that  Diers  would  be 
the  one  that  would  murder  him;''  that  the  judge  also  in- 
formed him  that  years  before  there  were  a  number  of  in- 
cendiary fires  at  West  Point,  and  that  Diers  was  strongly 
suspicioned  as  being  the  perpetrator  of  the  crimes;  that  it 
was  getting  pretty  hot  for  Diers,  and  an  attorney  was  con- 
sulted, who  advised  Diers  to  enlist  in  the  army  to  prevent 
his  being  prosecuted,  and  he  thereupon  did  so.  On  the 
information  thus  received  from  Shepherd,  Franse,  and 
Crawford,  the  defendant  Mallon,  on  returning  home  from 
Norfolk,  on  Sunday,  December  15,  without  any  warrant, 
arrested  Diers  on  the  train  for  being  implicated  in  the 
murder  of  Pulsifer;  that  plaintiff,  upon  being  told  that  he 
was  charged  with  murder,  inquired  of  the  sheriff,  ''Is  it 
murder,  or  knowing  of  murder?  "  After  the  arrest  of  Diers 
he  was  handcuffed  and  in  that  condition  brought  to  Fre- 
mont on  the  cars,  and  from  the  depot  he  was  taken  in  a 
carriage  to  the  jail,  where  he  was  placed  and  confined  in 
one  of  the  bedrooms  in  the  living  apartment  of  the  jail 


Vol.  46]       SEPTEMBER  TERM,  1896.  125 


DleiB  ▼.  Mallon. 


until  Deoember  19.  Within  an  hour  after  reaching  Fre- 
mont, which  was  on  Sunday,  the  sheriff  went  to  Mr.  Loomis, 
the  county  attorney,  told  him  of  the  arrest,  detailed  the 
circumstances  to  him,  and  asked  that  a  complaint  at  once 
be  filed.  Mr.  Loomis  agreed  to  do  so.  The  next  morning, 
and  several  times  during  Monday,  the  sheriff  saw  the  county 
attorney  about  it,  and  on  Tuesday,  December  17,  a  com- 
plaint was  duly  filed  with  the  county  judge  charging  the 
plaintiff  with  murder,  upon  which  a  warrant  was  issued, 
and  by  agreement  of  the  parties  the  hearing  was  postponed 
until  the  19th  day  of  December,  on  which  day  an  examina- 
tion was  had  upon  the  complaint,  which  resulted  in  Diers 
being  discharged  by  the  county  judge.  It  is  further  dis- 
closed by  the  testimony  adduced  on  the  trial  of  this  cause 
that  the  examination  before  the  county  judge  was  not  had 
at  an  earlier  date  owing  to  the  fact  that  the  witnesses  lived 
at  so  great  a  distance  from  Fremont  that  their  attendance 
could  not  sooner  be  obtained;  that  the  sheriff,  at  the  time 
of  the  making  of  the  arrest,  believed  to  be  true  the  infor- 
mation received  from  the  different  sources  relating  to  Diers 
being  implicated  in  the  murder,  and  that  Mr.  Mallon  in 
arresting  and  detaining  Diers  acted  in  the  utmost  good  faith. 

The  ninth  assignment  of  error,  which  is  the  first  one  dis- 
cussed in  the  brief  of  counsel  for  plaintiff,  is  based  upon 
the  holding  by  the  court  as  a  matter  of  law  that  Mallon  had 
probable  cause  for  making  the  arrest  and  in  withholding 
that  question  from  the  jury.  The  point  is  raised  by  the 
fourth  instruction  given,  which  reads  as  follows: 

''4.  The  jury  are  instructed  the  evidence  in  this  case 
shows  that  the  defendant  Mallon,  at  the  time  he  made  the 
arrest  complained  of,  bad  reasonable  and  probable  cause  to 
suspect  that  the  plaintiff  was  guilty  of  procuring  the  al- 
leged murder  to  be  committed,  although  as  a  matter  of  fact 
the  plaintiff  was  innocent  of  that  charge.  The  only  ques- 
tions then  left  for  the  jury  to  determine  is:  First — Did  the 
defendant  Mallon,  in  keeping  thcplaintiff  in  custody,  use 
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more  force  and  violence  than  was  reasonably  necessary  ta 
safely  keep  and  retain  him  in  custody?  In  other  words,  is 
the  defendant  Malton  guilty  of  an  assault  and  battery  upon 
the  person  of  the  plaintiff  Diers?  Second — What,  if  any, 
damages  has  the  plaintiff  suffered  by  reason  of  such  assault 
and  battery  ?'* 

That  Pnlsifer  was  murdered  is  not  questioned.  The 
plaintiff  was  arrested  for  being  implicated  in  the  crime,  by 
the  defendant  Mallon,  without  any  warrant  therefor  having 
been  issued.  The  authority  of  a  sheriff,  constable,  or  peace 
officer,  in  the  absence  of  any  express  statutory  provision  to 
arrest  without  process  upon  reasonable  suspicion  one  who 
is  charged  with  the  commission  of  a  felony,  and  detain  him 
for  a  reasonable  time  until  a  warrant  can  be  procured  is 
most  fully  established  by  the  adjudicated  cases.  (Rohan  v. 
Sawin,  5  Cush.  [Mass.],  281;  Wade  v.  Chaffee]  8  R.  I., 
224;  BeckwUh  v.  Philby,  6  Barn.  &  Cress.  [Eng.],  635; 
Doering  v.  State^  49  Ind.,  56;  Davis  v.  Ruaaelly  5  Bing. 
[Eng.],  354;  Holky  v.  Mix,  3  Wend.  [N.  Y.],  350;  Eanes 
V.  State,  6  Humph.  [Tenn.],  53;  Bums  v.  Erben,  40  N.  Y., 
463;  Firestone  V.  Rice,  71  Mich.,  377;  Filer  v.  Smith,  96 
Mich.,  347;  Marsh  v.  Smith,  49  III.,  396;  Shanley  v.  Wells, 
71  111.,  78;  Simmerman  v.  StaU,  16  Neb.,  615;  7  Am.  & 
Eng.  Ency.  Law,  675,  and  cases  cited ;  Cooley,  Torts  [2d 
ed.],  202.)  Judge  Cooley,  in  his  valuable  treatise  on  Torts, 
after  discussing  the  liability  of  a  private  person  for  arrest- 
ing one  on  suspicion  of  crime,  observes :  ''A  peace  officer 
may  properly  be  treated  with  more  indulgence,  because  he 
is  specially  charged  with  a  duty  in  the  enforcement  of  the 
laws.  If  by  him  an  arrest  is  made  on  reasonable  grounds 
of  belief  he  will  be  excused,  even  though  it  appear  after- 
wards that  in  fact  no  felony  had  been  committed.^'  The 
reason  of  the  rule  is  stated  by  Dewey,  J.,  in  Rohan  v.  Sa* 
win,  supra,  in  the  following  apt  language:  ''It  has  been 
sometimes  contended  that  an  arrest  of  this  character,  with- 
out a  warrant,  was  a  violation  of  the  great  fundamental 
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prindples  of  oar  national  and  state  oonstitutions  forbid- 
ding unreasonable  searches  and  arrests,  except  by  warrant 
founded  upon  a  complaint  made  under  oath.  Those  pro- 
visions, doubtless,  had  another  and  different  purpose,  being 
in  restraint  of  general  warrants  to  make  searches,  and  re- 
quiring warrants  to  issue  only  upon  complaint  made  under 
oath.  They  do  not  conflict  with  the  authority  of  constables 
or  other  peace  officers,  or  private  persons  under  proper 
limitations,  to  arrest  withont  warrant  those  who  have  com- 
mitted felonies.  The  public  safety  and  the  due  apprehen- 
sion of  criminals  charged  with  heinous  offenses  imperiously 
require  that  such  arrests  be  made  without  warrant  by  of- 
ficers of  the  law.  As  to  the  right  appertaining  to  private 
individuals  to  arrest  without  a  warrant,  it  is  a  much  more 
restricted  authority,  and  is  confined  to  cases  of  the  actual 
guilt  of  the  party  arrested,  and  the  arrest  can  only  be  jus- 
tified by  proving  such  guilt.  But  as  to  constables,  and 
other  i)eace  officers,  acting  officially,  the  law  clothes  them 
with  greater  authority  [than  private  persons],  and  they  are 
held  to  be  justified,  if  they  act,  in  making  the  arrest,  upon 
probable  and  .reasonable  grounds  for  believing  the  party 
guilty  of  a  felony ;  and  this  is  all  that  is  necessary  for  them 
to  show  in  order  to  sustain  a  justification  of  an  arrest  for 
the  purpose  of  detaining  the  party,  to  await  further  pro- 
ceedings under  a  complaint  on  oath  and  a  warrant  thereon." 
Counsel  for  plaintiff  insist  that  the  question  whether  the 
sheriff  had  reasonable  or  probable  ground  for  believing 
that  plaintiff  procured  the  murder  to  be  committed  should 
have  been  submitted  to  the  jury,  and,  therefore,  the  court 
erred  in  not  submitting  to  the  jury  the  question  to  pass 
upon.  If  there  was  any  conflict  in  the  testimony  upon  the 
subject,  then  we  would  agree  with  counsel  that  it  would 
have  been  reversible  error  for  the  court  to  withdraw  the 
question  of  probable  cause  from  the  jury.  Where  the  facts 
are  in  dispute,  the  question  of  reasonable  ground  for  be- 
lieving that  the  person  arrested  without  process  has  com- 
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mittedj  or  is  implicated  in,  a  felony  is  for  the  jury  under 
proper  instructions.  Such,  undoubtedly,  is  the  general 
rule.  But  when  the  facts  are  conceded  or  undisputed,  as  is 
the  case  here,  the  rule  is  that  probable  cause  is  a  question 
of  law  for  the  court  A  number  of  authoritils  may  be 
cited  in  support  of  this  doctrine:  Turner  v.  (yBrien,  5 
Neb,,  542;  Eo8s  v,  Langworthy^  13  Neb.,  496;  Boyd  v. 
Cross,  35  Md.,  194;  Bums  v.  Erhen,  40  N.  Y.,  463; 
Hamilton  v.  Smith,  39  Mich.,  222;  Huntington  v.  Gault, 
81  Mich.,  155;  Perry  v.  Sulier,  92  Mich.,  72,  52  N.  W., 
801;  WhUev.  Queen,  55  N.  W.  Rep.  [Mich.],  843;  FUer 
V.  8mUh,  55  N.  W.  Rep.  [Mich.],  999. 
rpid  Mallon  have  reasonable  or  probable  cause  for  ar- 
resting the  plaintiff?  In  determining  this  point  it  is  im- 
portant to  keep  in  mind  the  meaning  of  '^  probable  cause.'' 
We  know  of  no  clearer  definition  of  that  term  than  the  one 
given  by  the  court  of  appeals  of  Maryland  in  Johns  v» 
Marsh,  9  The  Reporter  [Md.],  143,  in  the  following  lan- 
guage: ^^ Probable  cause,  according  to  the  definition  adopted 
by  this  court,  is  a  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  believing  that  the  accused  was  guilty. 
{Boyd  V.  Cross,  35  Md.,  197;  Cooper  v.  Utterbach,  37  Md., 
282.)  It  is  very  true,  probable  cause  does  not  depend  on 
the  actual  state  of  the  case  in  point  of  fact  as  it  may  turn 
'out  upon  legal  investigation.  It  is  made  to  depend  upon 
{knowledge  of  facts  and  circumstances  which  were  sufficient 
to  induce  the  defendant  or  any  reasonable  person  to  believe 
the  truth  of  the  accusation  made  against  the  plaintiff,  and 
that  such  knowledge  and  belief  existed  in  the  mind  of  the 
defendant  at  the  time  the  charge  was  made  or  being  prose- 
cuted, and  were  in  good  faith  the  reason  and  inducement 
for  his  putting  the  law  in  motion."  Applying  the  fore- 
going to  the  case  under  consideration,  did  the  trial  court 
wrongfully  determine,  as  a  matter  of  law,  tiiat  the  sheriff 
had  probable  ground  for  making  the  arrest?  We  are  firmly 
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<x>nviDced  that  the  question  must  be  answered  in  the  nega- 
tive. The  unoontradicted  facta  and  circumstances  under 
which  the  officer  acted^  as  disclosed  by  this  record,  were  of 
such  a  character  that  any  reasonable  or  prudent  person,  di- 
vested of  passion  or  prejudice,  would  have  fairly  suspected 
and  believed  that  plaintiff  was  implicated  in  the  murder  of 
Pulsifer.  Prior  to  the  arrest,  as  already  stated,  one  of  the 
murderers,  then  in  the  custody  of  the  sheriff,  and  in  his 
presence  and  hearing,  asserted  that  plaintiff  procured  him 
to  commit  the  crime.  But  this  is  not  all.  The  sheriff, 
upon  making  inquiry  of  Mr.  Franse  and  Judge  Cra-wford, 
both  reliable  aud  credible  (lersons,  and  with  whom  he 
waa  acquainted,  had  ascertained  from  them  that  Pulsifer 
had  made  the  statement  concerning  Diers  already  men- 
tioned, which  tended  to  strengthen  his  belief  in  the  truth- 
fulness of  the  information  imparted  by  Shepherd.  In  mak- 
ing the  arrest  Mallon  was  not  prompted  to  do  so  by  mere 
idle  rumor,  but  acted  in  the  utmost  good  faith  upon  infor- 
mation received  from  others,  upon  which  he  had  reason  to 
and  did  rely,  and  any  cautious,  prudent  person,  under  the 
circumstances,  would  have  so  acted.  We  are  constrained  to 
hold  that  the  officer  was  not  required  to  make  further  in- 
quiry r^anling  the  truth  of  the  charge  imputed  to  the 
plaintiff,  and  that  under  this  record  the  trial  court  was 
folly  justified  in  not  submitting  to  the  jury  for  their  deter- 
ipi nation  the  question  whether  the  sheriff  had  reasonable  or 
probable  cause  for  believing  that  the  plaintiff  was  guilty  of 
the  crime  of  murderj 

What  we  have  said  disposes  of  the  assignment  of  error 
based  upon  the  refusal  of  the  court  below  to  permit  plaint- 
iff' to  prove  that  the  relations  existing  between  him  and 
Pulsifer  were  the  most  friendly  and  confidential,  and  were 
8o  known  in  the  community  where  they  resided.  Had  this 
testimony  been  received  it  would  not  have  shown  want  of 
probable  cause.  Mallon  was  not  bound  to  show  that  Diers 
was  in  fact  guilty,  nor  was  he  required  to  make  inquiries  of 
13 
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his  neighbors  oonoerniDg  plaintiff's  character  and  the  rela- 
tions he  sustained  towards  deceased.  All  that  the  law  de- 
manded of  him  was  that  he  act  in  good  faith  upon  informa* 
tion  of  such  a  character  as  to  raise  in  his  mind  a  reasonable 
ground  to  suspect  that  the  plaintiff  was  implicated  in  a 
felony.  This,  as  we  have  seen,  was  fully  established  upon 
the  trial. 

It  is  argued  that  the  court  erred  in  holding  that  the 
plaintiff  was  detained  an  unreasonable  length  of  time  before 
he  was  taken  before  the  county  court  for  examination, — 
in  other  words,  that  the  question  of  unreasonable  detention 
should  have  been  submitted  to  the  consideration  of  the 
jury.  Had  the  evidence  been  conflicting  upon  that  branch 
of  the  case,  then  it  would  have  been  for  the  jury  to  pass 
upon.  But  there  is  not  a  particle  of  conflict  in  the  testi- 
mony as  to  the  length  of  time,  or  the  circumstances  under 
which  the  plaintiff  was  held;  therefore  the  reasonableness 
of  the  detention  was  a  question  of  law  for  the  court.  This 
is  the  rule  laid  down  in  2  Thompson,  Trials,  sections  155^ 
to  1661,  and  is  believed  to  be  sound.  See  Roth  v.  Buffalo 
&  S.  i.  R.  Co.y  34  N.  Y.,  553,  where  the  court,  in  consid- 
ering the  same  question,  say :  ''When  the  testimony  is  con- 
flicting and  the  facts  are  unsettled,  the  jury  are  to  decide, 
under  the  instructions  of  the  court,  as  to  the  law.  When 
there  is  no  dispute  as  to  the  facts,  the  question  is  purely 
one  of  law,  and  the  court  should  decide  it''  In  view  of 
the  facts  already  detailed  we  do  not  think  plaintiff  was  held 
an  unreasonable  length  of  time,  and  the  court  did  not  err 
in  so  deciding.  It  was  Sunday  that  the  arrest  was  made, 
and  although,  as  contended  by  plaintiff,  the  Code  confers 
upon  magistrates  in  criminal  proceedings  the  power  to  hold 
an  examination  upon  the  first  day  of  the  week,  they  are 
not  required  so  to  do.  {Pepper  v.  Mayes^  81  Ky.,  674.) 
Therefore  Mallon  was  not  derelict  of  duty  in  not  filing  a 
complaint  causing  a  warrant  to  be  issued,  and  taking  the 
plaintiff  before  a  magistrate  on  the  day  of  the  arrest.     As 
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stated  elsewhere,  the  sheriff,  immediatelj  after  arriving^ 
with  the  prisoner  in  Fremont,  and  frequently  during  the 
following  day,  called  the  attention  of  the  prosecuting  officer 
of  the  county  to  the  matter,  detailing  to  him  the  facts  within 
his  possession,  and  requested  that  he  prepare  a  complaint 
and  have  a  warrant  issued,  which  the  prosecutor  promised 
to  do.  Upon  this  assurance  Mallon  had  a  right  to  rely, 
and  was  not  required  to  procure  another  attorney  to  insti- 
tute the  prosecution.  On  Tuesday  the  complaint  was  filed, 
but  by  consent  of  the  counsel  representing  Mr.  Diers  the 
examination  was  deferred  until  Thursday.  It  appeara  that 
the  attendance  of  witnesses  could  not  be  sooner  procured* 
Plaintiff  was  given  as  speedy  a  hearing  as  the  circum- 
stances would  permit,  and  the  court  did  not  err  in  deter- 
mining that  the  detention  was  not  unreasonable. 

The  eleventh  assignment  of  error  is  as  follows:  ''The 
court  erred  in  refusing  to  give  to  the  jury  instructions 
numbered  1,  2,  3,  4,  and  6  as  requested  by  plaintiff.'^ 
Thtee  five  requests  to  charge  read  thus: 

'^1.  An  officer  should  not  receive  every  idle  rumor,  but 
should  make  such  diligent  inquiry  touching  the  truth  of 
the  charge  as  the  circumstances  will  permit,  before  he  as- 
sumes to  arrest  upon  the  information  of  another. 

''2.  Mallon  had  no  right  to  put  irons  upon  plaintiff  unless 
it  was  necessary  for  his  safe  keeping,  and  if  it  was  not  nec- 
essary for  his  safe  keeping,  then  defendants  are  liable. 

''3.  The  detention  of  plaintiff  by  defendant,  without  a 
warrant,  under  arrest  until  Tuesday  following  his  arrest^ 
was  detaining  him  an  unreasonable  time,  and  renders  the 
defendants  liable. 

''4.  It  was  the  duty  of  the  defendant  Mallon,  when  he 
arrested  plaintiff,  to  procure  a  warrant  as  soon  as  he  reason- 
ably could,  and  if  he  did  not  so  procure  a  warrant,  he  is 
guilty  of  false  imprisonment  for  such  length  of  time  as 
plaintiff  was  so  held  without  his  consent. 

'^5.  If  you  find  from  the  evidence  that  plaintiff  was  sub-^ 
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jected  to  treatmeDt  unnecessarily  severe  after  his  arrest,  tiie 
defendants  are  liable  for  such  damages  as  plaintiff  has  suf- 
fered by  reason  of  such  unnecessary  severity." 

While  it  is  urged  the  law  of  the  case  is  correctly  set 
forth  in  these  requests,  it  is  conceded  that  if  the  trial  court 
^vas  right  in  withholding  from  the  jury  the  question  of 
probable  cause  and  that  of  the  reasonableness  or  unreason- 
ableness of  the  detention  of  plaintiff  after  his  arrest,  that 
the  first,  third,  and  fourth  of  these  requests  were  rightly 
refused.  We  quite  agree  with  the  counsel  in  this,  and  as 
we  have  reached  the  conclusion  that  both  the  question  of 
the  probable  cause  for  making  the  arrest  and  the  reason- 
ableness of  the  detention  of  the  plaintiff  were  questions 
of  law  for  the  court,  and  that  it  properly  determined  them, 
it  follows  that  no  error  was  committed  in  not  giving  the 
said  first,  third,  and  fourth  instructions.  The  refusing  of 
plaiutiff's  requests  copied  above  having  been  assigned  as 
error  en  masse,  both  in  the  petition  in  error  and  motion  for 
a  new  trial,  and  a  portion  of  them  having  been  rightly*re- 
fused,  under  a  rule  established  by  an  unbroken  line  of  de- 
cisions the  Remaining  requests  to  charge  will  not  be  con- 
sidered by  us. 

What  we  have  just  stated  applies  with  equal  force  to  the 
twelfth  assignment,  which  is  predicafed  upon  the  giving  of 
the  fourth,  fifth,  sixth,  seventh,  and  eighth  instructions* 
The  giving  of  these  instructions  is  assigned  as  error  in  the 
motion  for  a  new  trial  in  this  language : 

''6.  The  court  erred  in  giving  to  the  jury  instructions 
numbers  4,  5,  6,  7,  and  8,  and  all  other  instructions  ex- 
cepted to  by  the  plaintiff." 

One  or  more  of  these  instructions,  and  especially  the 
eighth,  on  the  measure  of  damages,  stated  the  law  applica- 
ble to  the  facts  proved,  hence  the  entire  assignment  will 
not  be  further  considered. 

Another  contention  is  that  the  court  erred  in  not  i)er- 
mitting  the  plaintiff  to  introduce  evidence  of  his  good  char- 
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acter.  There  is  some  conflict  in  the  decisioDs  as  to  the 
competency  of  evidence  to  establish  the  previous  good  repu- 
tation of  the  plaintiff  in  an  action  for  false  imprisonment, 
where,  as  in  this  case,  his  general  reputation  has  not  been 
assailed.  We  shall  not  at  this  time  attempt  a  review  of  the 
authorities.  The  better  rule  is  that  where  no  attempt  has 
been  made  to  show  tiie  plaintiff's  reputation  to  be  bad^  he 
must  rely  upon  the  general  presumption  of  good  character. 
{Cochran  r.  Toker,  14  Minn.,  385;  Fire  Association  v.  Flern'^ 
ming,  3  S.  E.  Rep.  [Ga.],  420.)  This  certainly  is  the  correct 
principle,  where,  as  in  the  case  before  us,  the  defendant 
did  not  live  in  the  same  neighborhood  with  (he  plaintiff, 
and  had  but  little  acquaintance  with  him  prior  to  the  ar* 
rest.  But  it  is  said  that  Mallon  had  abundant  time,  after 
receiving  the  first  information  implicating  plaintiff,  and 
prior  to  the  arrest,  to  make  inquiries  of  the  neighbors  of 
Diers  as  to  his  habits,  standing,  and  character,  and  that  he 
was  negligent  in  failing  so  to  do.  We  do  not  think  so. 
An  atrocious  crime  had  been  perpetrated,  and  it  was  im- 
portant that  the  officer  should  act  promptly  to  prevent  a 
possible  escape  of  the  person  accused.  He  was  justified  in 
acting  U])on  reliable  information  in  his  possession,  which 
was  sufficient  to  raise  an  honest  belief  in  the  mind  of  a 
prudent  person  of  the  probable  guilt  of  the  plaintiff.  He 
was  not  required  to  make  further  investigation  to  ascertain 
if  the  accused  was  not  in  fact  innocent. 

It  is  argued  that  the  verdict  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  The  basis  of  this  con- 
tention is  the  treatment  which  the  plaintiff  received  at  the 
hands  of  the  sheriff  at  the  time  he  was  taken  into  cus- 
tody and  during  his  imprisonment.  In  Atwood  v.  Afwater, 
43  Neb.,  147,  which  was  an  action  for  false  imprisonment, 
we  had  under  consideration  the  liability  of  a  police  officer 
for  making  an  arrest  under  a  warrant,  and  it  was  held  that 
if  such  officer  acts  oppressively  in  the  execution  of  the  pro- 
cess placed  in  his  hands  and  unnecessarily  abuses  the  person 
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arrested,  he  must  answer  therefor  \n  damages.  The  rule 
is  not  different  where  the  arrest  is  made  without  prooess. 
Was  the  plaintiff  treated  unnecessarily  severe?  It  is  undis- 
puted that  the  sheriff  put  handcuffs  upon  him  immediately 
upon  his  arrest,  but  the  evidence  is  conflicting  as  to  the 
length  of  time  they  remained  on.  The  plaintiff's  testimony 
is  to  the  effect  that  they  were  not  removed  until  Thurs- 
day after  he  was  taken  into  custody,  while  the  evidence  on 
behalf  of  the  defendants  tends  to  show  that  the  irons  were 
removed  for  a  short  period  a  number  of  times  prior  to 
Tuesday,  on  which  date  they  were  taken  off  and  not  put 
on  again,  and  that  plaintiff  at  the  time  made  no  complaint 
about  his  treatment.  It  was  also  shown  that  plaintiff's 
feet  were  manacled,  but  here  again  there  is  a  conflict  in  the 
proofs  adduced  as  to  how  long  the  fetters  were  so  left  upon 
them.  It  is  argued  that  there  was  no  necessity  for  placing 
the  plaintiff  in  irons,  since  he  offered  no  resistance  and  at 
no  time  made  any  attempt  to  escape.  It  is  said :  ^^From  all 
that  appears  to  the  contrary,  the  sheriff  might  have  written 
to  the  plaintiff  and  he  would  have  come  in  and  submitted 
quietly  to  arrest  and  might  have  been  tied  to  a  tree  in  the 
jail  yard  with  woolen  yarn,  in  the  safe  assurance  that  he 
would  be  found  there  when  he  was  wanted  for  examina- 
tion.'' This  may  be  true,  and  yet  the  sheriff  was  not  at 
the  time  aware  of  it.  He  did  not  know  that  the  plaintiff 
would  not  attempt  to  escape,  Diers  was  charged  with  a 
heinous  crime,  which  caused  considerable  excitement  and 
commotion  among  the  people  of  the  county,  and  the  sheriff 
had  been  informed  that  the  plaintiff  was  a  bad  man.  The 
evidence  bearing  upon  the  sheriff's  treatment  was  submitted 
to  the  jury  under  these  instructions : 

'^  While  an  officer  is  bound  to  treat  his  prisoners  with 
such  kindness  as  may  be  consistent  with  security,  and  will 
not  be  warranted  in  employing  any  harsh  or  unnecessary 
restraint,  yet  it  is  his  duty  to  use  such  reasonable  precau- 
tions as  the  case  requires  to  prevent  escape,  especially  in  ar- 
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rest  for  felony  or  offenses  of  great  magnitude.  His  action 
in  this  r^ard  is  to  be  considered  in  the  light  of  all  the  facts 
and  circumstances  proved  by  the  evidence  on  the  trial  of 
the  case,  bearing  upon  the  question  of  what  means  are  rea- 
sonably necessary  to  keep  the  prisoner  safe  and  secure. 

''The  jury  are  instructed  that  in  order  to  constitute  au 
assault  and  battery  in  this  case  it  is  necessary  that  the  jury, 
from  the  evidence,  find  that  the  defendant  Mallon  had,  at 
the  time  and  place  complained  of,  unlawfully  used  force 
and  violence  upon  the  person  of  the  plaintiff  in  excess  of 
what  was  reasonable  and  necessary  under  the  circumstances 
to  safely  detain  and  secure  the  safe- keeping  of  the  plaintiff. 
If  the  jury  from  the  evidence  find  there  was  no  excess  of 
force  or  violence  used  by  the  defendant  beyond  what  was 
^sensibly  necessary  to  safely  keep  the  plaintiff,  then  the  de- 
fendant would  not  be  liable  in  this  action;  but  if  the  jury 
from  the  evidence  believe  that  the  defendant  Mallon  did 
use  any  excess  of  force  or  violence  beyond  what  was  rea- 
sonably necessary  to  safely  keep  the  plaintiff,  then  the  de- 
fendant would  be  liable  to  the  plaintiff  for  any  injury  or 
damage  suffered  by  the  plaintiff  by  reason  alone  and  rising 
solely  out  of  the  use  of  such  excessive  force  or  violence 
wantonly  or  excessively  inflicted.'^ 

Under  these  instructions,  which  are  substantially  the 
same  as  those  approved  by  the  supreme  court  of  Michigan 
in  liresione  v.  Rice,  71  Mich.,  377,  the  jury  decided  that  the 
sheriff  was  justified  in  placing  the  plaintiff  in  irons.  After 
a  careful  consideration  of  the  evidence  returned  in  the  bill 
of  exceptions  we  are  satisfied  that  it  sustains  the  verdict. 
The  sheriff  was  not  prompted  to  do  as  he  did  through 
malice  or  ill-will,  but  he  acted  in  good  faith,  believing  it 
was  necessary  to  handcuff  the  plaintiff  to  prevent  his  es- 
cape. In  the  language  of  Morse,  J.,  in  Firestone  v.  Rice, 
^upra:  ''  Having  reasonable  cause  for  making  the  arrest, 
the  question  arises,  was  the  officer  justified  in  handcuffing 
ihe  parties?     We  think  the  rule  laid  down  by  the  circuit 
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judge  a  proper  one.  There  must  be  some  discretion  re- 
posed in  a  sheriff,  or  other  officer,  making  an  arrest  for  a 
felony,  as  to  the  means  taken  to  apprehend  the  supposed 
offender,  and  to  keep  him  safe  and  secure  after  such  ap* 
prehension;  and  this  discretion  cannot  be  passed  upon  hj 
a  court  or  jury  unless  it  has  been  abused  through  malice 
or  wantonness  or  a  reckless  indifference  to  the  common  dic- 
tates of  humanity.  It  must  be  found  that  the  officer  waa 
unuecessarily  rough  and  inhuman  in  his  treatment  of  the 
person  arrested,  and  without  any  view  to  prevent  the  es- 
cape of  such  person.  It  is  not  necessary,  as  claimed  by 
the  plaintiff  ^s  counsel,  that  the  prisoner  must  be  unruly,  or 
attempt  to  escape,  before  he  can  be  handcuffed,  or  do  any-^ 
thing  indicating  a  necessity  for  such  restraint.  Nor,  in  the 
event  that  he  does  nothing  at  the  time  of  the  arrest  in  the 
way  of  attempting  to  escape,  or  resisting  the  officer,  is  it 
necessary  that  he  should  be  a  notoriously  bad  character  m 
order  to  justify  the  tying  of  his  hands.  There  may  be  other 
and  sufficient  reasons,  as  it  seems  to  me  there  were  in  thia 
case,  why  such  extreme  measures  should  be  resorted  to  in 
order  to  secure  and  safely  lodge  the  prisoner.  *  ♦  *= 
That  it  turned  out  afterwards  that  the  plaintiff  was  inno* 
cent  of  any  offense,  was  neither  a  'slippery'  or  desperate 
character,  but  an  inoffensive  and  reputable  citizen,  and  that 
he  never  bad  the  remotest  idea  of  trying  to  escape,  cannot 
alter  the  rule  which  saves  the  sheriff  harmless  from  an  act 
which  appeared,  at  the  time  it  was  done,  to  be  both  neces- 
sary and  reasonable.  The  arrest  of  an  innocent  man  is  an 
indignity  hard  to  be  borne,  and  the  tying  of  his  hands  with 
cords  or  irons  is  something  that  makes  the  blood  run  chill 
to  contemplate;  but  both  are  indignities  oft  times  without 
redress,  and  a  necessary  consequence  of  the  due  administra- 
tion of  justice  in  the  suppression  of  crime.  An  officer  is 
bound  to  act  humanely,  and  cannot  lightly  and  without 
reason  either  arrest  or  harshly  treat  a  supposed  offender,  be 
he  innocent  or  guilty.     ♦     *     *     Xhe  sheriff  cannot  stop^ 
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wheo  the  man  is  unknown  to  him,  at  the  moment  of  arrest, 
to  inquire  into  his  ebaractery  or  his  intentions  as  to  escape, 
or  his  guilt  or  innocence  of  the  offense  charged  against  him. 
His  duty  is  to  take  him,  to  safely  keep  him,  and  to  bring 
his  body  before  a  magistrate.  If  he  does  this  without 
wantonness  or  malice,  it  is  not  for  a  jury  to  find  that  his 
precautions  were  useless  and  unnecessary  in  the  light  of 
after-acquired  knowledge  of  the  true  character  and  intent 
of  the  accused,  and  to  punish  the  sheriff  in  damages  for 
what  honestly  appeared  to  him  at  the  time  to  be  reasona- 
ble." 

After  a  careful  consideration  of  the  record  and  the  able 
arguments  of  counsel,  we  are  convinced  that  plaintiff  has 
had  a  fair  and  impartial  trial,  and  there  being  no  reversible 
error  committed  by  the  trial  court,  the  judgment  is 

Affirmed. 
Post,  J.,  not  sitting. 


State  of  Nebraska,  ex  rel.  Bermuda  Beer,  y. 
John  M.  Thayer,  Governor. 

Filbd  Octobeb  15,  1895.     No.  4068. 

Contracts:  School  Lands:  Appraisembnt.    The  decision  in  5lto/« 
V.  MePeak,  31  Neb.,  139,  followed. 

Original  application  for  mandamus. 

Damall  &  Baboock  and  H.  M.  Grimes^  for  relator. 

William  Leese,  Attorney  General,  contra. 

NORVAL,  C.  J. 

The  controlling  facts  in  this  case  are  the  same  as  in 
State  V.  MePeaky  81  Neb.,  139,  and  following  the  decision 
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therein,  a  peremptory  writ  of  mandamus  will   issue  t 
prayed. 

Writ  allomted. 


John  Einspahr,  appellee,  v.  Alfred  H.  Smith  et 
al.,  appellants. 

Filed  October  15,  1895.    No.  4995. 

1.  Appeal:  Final  Order.     An  appeal  cannot  be  prosecated  from 

the  district  ooart  to  this  court  until  after  a  final  judgment  or 
final  order  has  been  entered  in  the  action. 

2.  Final  Order:  TEBfPORARY  Injunction:  Appeal.    An  order 

continuing  in  force  during  the  pleasure  of  the  court  a  temporary 
injunction  theretofore  issued  is  not  final,  and  is,  therefore,  not 
appealable. 

3.  :  Appeal.     JETom  v.  Queen^  5  Neb.,  472,  distinguished. 

Appeal  from  the  district  court  of  Adams  county.  Heard 
below  before  Gaslin,  J. 

Sedgwick  &  Power,  for  appellants. 

Tibbeta,  Morey  &  Ferris,  contra. 

NORVAL,  C.  J. 

Tliis  was  an  action  brought  by  the  appellee  in  the  dis* 
trict  court  of  Adams  county  to  vacate  and  set  aside  a  cer- 
tain judgment  obtained  against  him  in  the  county  court  of 
York  county,  and  to  restrain  the  levying  of  an  execution 
issued  upon  a  transcript  of  said  judgment  filed  in  the  dis« 
trict  court  of  the  first  named  county.  A  temporary  in- 
junction  was  granted  at  the  commencement  of  the  suit  re- 
straining tlie  defendant  Crane,  as  sheriff,  from  levying  the 
execution  then  in  his  hands,  the  defendant  Spic^r,  clerk  of 
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the  district  coart,  from  issuing  another  execution  upon  said 
judgment,  and  the  other  defendants  from  transferring,  or  as- 
signing, or  attempting  to  enforce,  said  judgment  Issues 
were  joined  by  the  defendants  filing  answers  to  tlie  petition 
and  plaintiff  replying  to  the  answers.  For  our  purposes  it 
will  be  unnecessary  to  set  out  copies  of  the  pleadings,  or 
even  give  the  substance  thereof.  After  the  hearing,  the 
court  entered  the  following  findings  and  decision  upon  the 
journal : 

'^And  now  on  this  26th  day  of  March,  1891,  the  same 
being  one  of  the  days  of  the  regular  March,  1891,  term  of 
said  court,  this  cause  came  on  to  be  heard,  the  plaintiff  and 
all  of  the  defendants  appearing  by  counsel.  Thereupon 
this  cause  comes  on  for  hearing  upon  the  petition  of  the 
plaiutiff,  the  answers  of  the  defendants,  and  the  reply  of  the 
plaintiff.  A  jury  being  waived,  the  issues  being  joined, 
testimony  was  thereupon  introduced,  and  the  court,  after 
hearing  said  testimony,  and  after  consideration  of  the  case, 
and  being  fully  advised  in  the  premises,  finds  that  the 
plaintiff  never  signed  the  note  upon  which  the  judgment 
in  controversy  was  rendered;  that  at  the  time  the  summons 
was  served  upon  this  plaintiff  in  the  action  in  which  said 
judgment  was  obtained,  plaintiff  was  seriously  afflicted 
with  dropsy  and  heart  disease  and  was  in  danger  and  ex- 
pectation of  immediate  death,  and  was  thereby  incapaci- 
tated from  giving  attention  to  said  action.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court  that,  pending 
further  consideration  of  this  case  by  the  court,  and  pending 
further  proceedings  therein,  the  temporary  injunction  here- 
tofore granted  in  this  action  be  continued  until  otherwise 
ordered  by  this  court/' 

It  is  from  the  foregoing  order  that  the  defendants  appeal. 
We  do  not  regard  the  order  appealable.  Under  our  statute 
neither  the  decision  of  the  district  court,  nor  the  finding 
made  by  it,  can  be  reviewed  until  there  has  been  rendered  a 
judgment  or  final  order  in  the  case.  {Seven  Valleys  Bank  v. 
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Smith,  43  Neb.,  237,  and  cases  there  cited ;  Johnson  v.  Par- 
rotie,  46  Neb.,  51.)  Section  581  of  the  Code  defines  a 
final  order  as  follows :  ''An  order  affecting  a  substantial 
right  in  an  action  when  such  order  in  effect  determines  the 
action  and  prevents  a  judgment,  and  an  order  affecting  a 
substantial  right  made  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  afler  judgment,  is  a 
final  order  which  may  be  vacated,  modified,  or  reversed,  as 
provided  in  this  title."  It  is  obvious  that  the  effect  of  the 
order  sought  to  be  reviewed  is  not  to  determine  the  action 
and  prevent  a  judgment,  nor  was  it  made  in  a  special  pro- 
ceeding, nor  in  a  summary  application  afler  judgment; 
therefore  the  order  continuing  the  temporary  injunction  in 
force  for  an  indefinite  time  is  not  a  final  order  within  any 
of  the  statutory  definitions  of  that  term,  and  is  not  appeal- 
able. True,  the  district  court  has  made  findings  of  fact  in 
the  case,  and  it  may  have  been  the  intention  of  the  trial  judge 
to  render  a  final  decree  thereon,  but  there  was  a  total  fail- 
ure so  to  do.  There  is  nothing  to  prevent  the  court  below 
from  dissolving  the  injunction  or  to  make  it  perpetual. 
Had  the  district  court  perpetually  enjoined  the  judgment 
upon  which  the  execution  was  issued,  such  decree  would 
be  a  final  judgment  and  reviewable  on  appeal  {Richards 
V.  Cbon,  13  Neb.,  419);  but  such  is  not  this  case.  The 
order  complained  of  is  interlocutory  merely,  and  not  ap- 
pealable under  the  provisions  of  our  statute.  The  court 
below  has  not  as  yet  vacated  the  judgment  upon  which  the 
execution  issued,  nor  perpetually  restrained  the  collection 
thereof.  No  disposition  of  the  cause  upon  the  merits  has 
been  made,  but  the  suit,  so  far  as  this  record  discloses,  is 
still  pending  in  the  court  below.  The  conclusion  reached 
does  not  conflict  with  Horn  v.  Queen,  5  Neb.,  472,  since 
the  record  in  that  case  shows  that  a  final  judgment  was 
entered  in  the  district  court  setting  aside  a  judgment  and 
granting  the  plaintiff  a  new  trial  in  an  action  before  a  jus- 
tice of  the  peace,  although  the  journal  entry  of  the  judg- 
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ment  appealed  from  was  not  very  formal.  Here  there  has 
beea  no  final  disposition  of  the  case  by  the  district  court  or 
final  judgment  entered  therein.  The  appeal  is  therefore 
dismissed. 

Appeal  dismissed. 


46    141 
WiEIiHELM  ViERQUTZ   ET  AL.  V.  AULTMAN,  MlLLEB  &        46'l4t 

Company  et  al.  S  Stj 

40     14T 

FiLKD  OCTOBKB  16, 1896.     No.  6443.  ^L^^ 

Estoppel:  Lien  or  Judombst:  Kepbesektation  as  to  Valid- 
ity. One  8.,  the  owner  of  land  against  which  a  judgment  is 
an  apparent  lien,  represented  to  M.  that  the  Judgment  is  a  yalid 
lien  and  that  he  would  pay  the  amount  due  thereon.  M.,  rely- 
ing upon  such  representations,  purchased  the  judgment.  jETeM, 
That  S.  is  estopped  from  asserting  against  M.  that  the  Judgment 
is  not  a  lien. 

Error  from  the  district  court  of  Wayne  county.  Tried 
below  before  Jackson,  J. 

George  N.  BeeU  and  W.  F.  Sehoreggey  for  plaintiffs  in 
error,  cited :  Ferguson  v.  Kumler,  26  Minn.,  184;  Giles  v. 
Miller,  36  Neb.,  346. 

Mapee  &  Lioey,  contra,  cited :  Harrington  v.  Laita,  23 
Neb.,  84;  Grant  v.  Oropsey,  8  Neb.,  205;  Newman  v. 
Mueller,  16  Neb.,  523;  Beits  v.  Sims,  25  Neb.,  166;  St. 
Louis  Wrought  Iron  Bangs  Co.  v.  Meyer,  31  Neb.,  543. 

NORVAL,  C.  J. 

The  object  of  this  proceeding  is  to  obtain  a  review  of 
an  order  of  the  district  court  confirming  the  sale  of  a 
quarter  section  of  land  sold  upon  execution.  The  record 
discloses  that  on  the  8th  day  of  December,  1890,  Aultman, 
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Miller  &  Co.  recovered  a  judgment  in  the  county  court  of 
Wayne  county  against  Wielhelm  Yiergutz  in  the  sum  of 
$185.62y  which  was  subsequently  transcripted  to  the  dis- 
trict court  of  the  county  for  the  purpose  of  making  the 
same  a  lien  upon  the  real  estate  of  the  debtor  in  the  county. 
At  the  date  of  the  filing  of  the  transcript  Yiergutz  owned 
160  acres  of  land  in  the  county,  upon  which  he  resided 
with  his  family  as  a  homestead,  and  continued  so  to  do 
until  about  December  28, 1891,  when  he  sold  and  conveyed 
the  tract  to  Julius  A.  Sanders,  one  of  the  plaintiffs  in 
error  herein,  for  $2,500.  From  said  sum  the  purchaser 
deducted  the  amount  of  all  mortgage  liens  and  taxes 
against  the  property  and  the  sum  due  upon  the  judgment 
aforesaid.  The  remainder  of  the  purchase  price  was  paid 
to  the  vendor.  In  August,  1892,  Aultman,  Miller  &  Ck). 
assigned  the  judgment  to  Horace  McBride,  one  of  the  de- 
fendants in  error,  who  subsequently  caused  an  execution  to 
be  issued  on  said  transcripted  judgment  by  the  clerk  of  the 
district  court,  which  was  levied  by  the  sheriff  upon  the 
quarter  section  in  controversy.  The  land  was  duly  appraised 
and  advertised,  and  was  sold  to  D.  C.  Main.  Prior  to 
the  sale  Yiergutz  served  a  notice  in  writing  upon  the 
sheriff,  claiming  the  land  exempt  as  a  homestead,  and,  upon 
the  return  of  the  execution  into  court,  Yiergutz  and  San- 
ders objected  to  the  confirmation  on  the  ground  that  the 
land  was  not  liable  to  sale  upon  execution,  because  it  was  a 
homestead  when  the  judgment  was  obtained  and  filed  and 
thereafter  until  the  conveyance  to  Sanders  was  made.  The 
objection  was  overruled  and  the  sale  confirmed.  No  ques- 
tion was  made  in  the  lower  court,  nor  is  any  point  here 
urged,  as  to  the  regularity  of  the  sale,  but  it  is  insisted  that 
the  judgment  was  not  a  lien  upon  the  land.  The  evidence 
fully  establishes  that  the  property  was  at  all  times  the 
homestead  of  Yiergutz  so  long  as  he  remained  the  owner 
thereof,  and  that  his  interest  therein  above  the  mortgage 
liens  was  much  less  than  $2^000.     Therefore,  the  judgment 
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was  not  a  lien  upon  the  property.  {Hoy  v.  Anderson,  39 
Neb.,  386.)  Evidence  was  introduced  tending  to  show  that 
when  the  conveyance  was  made  to  Sanders  the  amount  due 
upon  the  judgment  was  deducted  from  the  consideration 
and  that  the  purchaser  assumed  the  payment  of  the  judg- 
ment The  court  found  that  there  was  no  agreement  be- 
tween Viergutz  and  Sanders  whereby  the  latter  should  pay 
the  judgment,  and,  we  think,  there  is  sufficient  evidence  in 
the  record  before  us  to  sustain  the  finding. 

It  is  argued  by  counsel  for  defendants  in  error  that 
Sanders,  the  vendee  of  Yiergutz,  is  estopped  from  now  as- 
serting that  the  judgment  is  not  a  lien  u{)on  the  land,  as 
against  Horace  McBride,  the  purchaser  and  owner  of  the 
judgment.  This  position  is  unassailable.  The  proofs  are 
uncontradicted  to  the  effect  that  in  August,  1892,  Aultman, 
Miller  &  Co.  were  threatening  to  enforce  the  collection  of 
the  judgment  against  Sanders,  and  the  latter,  being  then 
unable  to  pay  it,  represented  to  McBride  that  he  had  bought 
the  land  and  that  the  judgment  was  a  lien  thereon,  and  he 
would  pay  it.  Upon  these  representations  McBride  was 
induced  to  purchase  the  judgment,  he  agreeing  to  extend 
the  time  for  payment  several  months.  We  are  constrained 
to  hold  that  Sanders  is  estopped  from  claiming  that  the 
judgment  was  not  a  valid  lien  upon  the  land,  although  as  a 
matter  of  fact  it  was  not  a  lien.  {Kruger  v.  Adams  &  French 
Harvester  Co.,  9  Neb.,  626;  Koch  v.  Loeoh,  31  Neb.,  626; 
Qrant  v.Oropaey,  8  Neb.,  205;  Newman  v*  Mueller ,  16 
Neb.,  623.)  The  facts  constituting  the  estoppel  are  well 
pleaded,  and  the  evidence  supports  the  findings  of  the 
court 

Complaint  is  made  in  the  brief  of  the  admission  of  in- 
competent testimony.  This  objection  is  of  no  avail,  for 
two  reasons:  First,  because  the  point  is  not  raised  either  in 
the  motion  for  a  new  trial  or  in  the  petition  in  error,  and 
second,  the  hearing  was  before  the  court  without  a  jury, 
and  in  such  case  error  in  the  admission  of  testimony  is  not 
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alone  sufficieDt  cause  for  reversal  of  a  judgment  bj  a  re- 
viewing court.  This  has  been  too  oflen  held  by  this  court 
to  require  the  citation  of  authorities  in  support  thereof. 
The  order  confirming  the  sale  is 

Affirmed. 


Cora  Whitner  v.  State  of  Nebraska. 

Filed  Octobbb  15,  1896.    No.  6539. 

Criminal  Law:  Failure  to  Tby  Accused:  Time:  Dis- 
charge. In  conatrniDg  section  391,  Criminal  Code,  providing 
for  the  discharge  of  any  person  indicted  who  after  haying  gtyen 
bail  shall  not  be  brought  to  trial  before  the  end  of  the  third 
term  of  oonrt  held  after  the  finding  of  the  indictment,  the  term 
at  which  snch  indictment  is  foond  should  be  excluded. 


:   Yabiancs  Between  Indictment   and  Ck>BCPLAiNT: 

Objection.  Objection  on  the  ground  that  the  offense  charged 
in  an  indictment  or  information  differs  from  that  named  in  the 
complaint  upon  which  the  accused  was  held  to  answer  should  be 
made  by  plea  in  abatement  and  not  by  motion  to  quash. 

:  Different  Grades  of  Offenses:  iNSTBUonoNa    The 


rule  recognized  in  the  second  paragraph  of  the  syllabus  of  Bai$ch 
V,  SlaUy  43  Neb.,  501,  is  applicable  to  cases  only  in  which  there 
is  an  entire  failure  of  proof  to  sustain  the  higher  grade  of  offense 
charged. 

4.  ;  — — :  .     It  is  not  error  in  a  criminal  prosecution 

to  submit  to  the  jury  the  question  of  the  defendant's  guilt  of  a 
higher  grade  of  offense  than  that  for  which  the  oonyiction  is  had, 
provided  there  is  eyidence  to  sustain  such  charge,  although  it  is 
possible  or  even  probable  that  a  yerdiot  thenfor,  had  one  been 
rendered,  would  haye  been  set  aside  as  unsupported  by  the  eyi- 
dence. 

5.  Assault:  Evidence.     Evidence  held  to  sustain  the  oonyictioa 

for  an  assault  and  battery. 

Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Sullivak,  J. 
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Phdps  &  Sabifij  for  plaintiff  in  error : 

Plaintiff  in  error,  standing  in  looo  parentis,  had  the  right 
to  reasonably  chastise  the  child  to  enforce  her  authority. 
(Snotpden  v.  State,  12  Tex.  App.,  105 ;  Oormon  v.  State, 
42  Tex.,  221 ;  Dowlen  v.  State,  14  Tex.  App.,  61;  1  Am. 
&  Eng.  Ency.  Law,  794.) 

In  addition  to  the  general  presumption  of  innocence,  the 
plaintiff  had  in  her  favor  the  presumption  that  the  punish- 
ment was  proper  and  reasonable,  and  the  burden  was  on 
prosecutrix  to  prove  that  it  was  excessive.  {Marlsbary  r. 
State,  37  N.  E.  Rep.  [Ind.],  558;  Anderson  v,  Staie,  2 
Head  [Tenn.],  455;  Lander  v.  Seaver,  32  Vt.,  114;  Pat- 
tersan  v.  NuUer,  8  East.  Rep.  [Me.],  652.) 

The  following  cases  were  also  referred  to  in  argument: 
Friederieh  v.  People,  35  N.  E.  Rep.  [III.],  473;  Patterson  v. 
StaU,  85  Ga.,  131 ;  Chrisman  v.  State,  54  Ark.,  283;  Tif- 
fany V,  Cdmmonwealth,  121  Pa.  St.,  165;  Turner  v.  Muske- 
gon Circuit  Judge,  50  N.  W.  Rep.  [Mich.],  310;  Common^ 
foeaUhv.  Roby,  12  Pick.  [Mass.],  496;  State  r.  Wheeler, 
3  Vt.,  344;  StaU  v.  Kyne,  53  N.  W.  Rep.  [la.],  420; 
ChUd  V.  State,  34  Neb.,  236. 

A.  8,  Churchill,  Attorney  Oeneral,  and  Oeorge  H. 
Thomas,  for  the  state. 

PoBT,  J. 

The  plaintiff  in  error  was  by  information  in  the  district 
court  for  Ck)lfax  county  charged  with  assaulting  one  Annie 
Walker,  a  child  nine  years  of  age,  with  intent,  unlawfully 
and  feloniously,  to  inflict  great  bodily  injury,  eta  Upon 
the  filing  of  the  information,  to-wit,  March  28,  1893,  a 
motion  to  quash  and  for  the  discharge  of  the  accused  was 
interposed,  in  which  the  following  grounds  were  in  differ- 
ent forms  alleged:  (1.)  No  preliminary  examination  of  the 
accused  was  had  previous  to  the  filing  of  said  information. 
14 
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(2.)  Said  inrormation  was  not  filed  until  the  third  regu- 
lar term  of  court  after  the  pretended  examination  before 
the  magistrate.  (3.)  Said  information  was  filed  without 
authority  of  law.  Said  motion  having  been  overruled,  a 
plea  of  '^  not  guilty '^  was  entered  and  a  trial  had,  resulting 
in  a  verdict  finding  the  accused  guilty  of  an  assault  and  bat- 
tery, upon  which  judgment  was  subsequently  entered  and 
which  it  is  sought  to  reverse  by  means  of  this  proceeding. 

It  is  further  shown  by  the  record  that  on  the  22d  day 
of  June,  1892,  an  information  was  filed  by  the  county  at- 
torney, charging  the  accused  with  assaulting  the  said  Annie 
Walker  with  intent  to  inflict  great  bodily  injury,  etc.  The 
record  of  each  of  said  informations  is  preceded  by  a  recital 
to  the  effect  that  a  preliminary  examination  was  had  before 
J.  W.  Brown,  a  justice  of  the  peace  for  Colfax  county,  on 
the  6th  day  of  February,  1892.  It  also  appears  that  on 
the  14th  day  of  March,  1893,  there  was  filed  a  plea  in 
abatement  directed  to  the  last  mentioned  information,  which 
was  on  the  same  day  sustained  by  the  court,  and  the  county 
attorney  was  thereupon  permitted  to  file  the  second  or 
amended  information,  upon  which  the  accused  was  subse- 
quently tried.  It  should,  however,  be  mentioned  that  the 
record  does  not  contain  a  transcript  of  the  docket  of  the 
examining  magistrate,  or  of  the  plea  in  abatement,  our 
only  information  with  respect  to  either  being  that  imparted 
by  the  recitals  above  mentioned. 

1.  It  is  argued  that  the  accused  was  entitled  to  be  dis- 
charged under  the  provisions  of  sections  389,  390,  and  391, 
Criminal  Code,  and  that  the  district  court  accordingly 
erred  in  denying  the  motion  to  which  reference  has  been 
made.  Section  389  refers  to  cases  only  in  which  the  ac- 
cused has  been  committed  to  jail,  and  can  have  no  applica- 
tion to  the  facts  of  this  case,  since  it  is  aflSrmatively  shown 
by  the  record  that  the  accused  had  given  bail  for  her  ap- 
pearance before  the  district  court.  It  was  held  in  Ham" 
mond  V.  State^  39  Neb.,  262,  that  the  defendant  in  a  crimi- 
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nal  prosecation,  who  has  never  been  committed  to  jail  or 
otherwise  detained  in  custody,  is  not  entitled  to  be  dis- 
charged under  the  provisions  of  section  390  on  the  ground 
that  he  has  not  been  brought  to  trial  before  the  end  of  the 
second  term  of  court  after  the  finding  of  the  indictment  or 
the  filing  of  the  information.  It  was  further  held  that  in 
construing  the  provision  of  section  391  for  the  discharge 
of  any  person  indicted  who,  after  having  given  bail,  shall 
not  be  brought  to  trial  before  the  end  of  the  third  term 
held  after  the  finding  of  the  indictment,  the  term  at  whicli 
such  indictment  is  found  should  be  excluded.  The  Muy, 
1893,  term,  at  which  the  accused  was  convicted,  was  the 
third  term  after  the  filing  of  the  first  information,  reckoned 
by  the  rule  thus  stated.  It  is  clear,  therefore,  that  she  was 
not  entitled  to  be  discharged  on  account  of  the  delay  of  the 
state,  and  the  court  did  not  err  in  denying  the  motion  on 
that  ground. 

2.  It  is  conceded  by  counsel  that  the  plaintiff  in  error  was 
given  a  preliminary  hearing,  as  recited  by  the  record  of 
the  district  court,  upon  some  charge,  presumably  that 
stated  in  the  information,  upon  which  she  was  subsequently 
tried.  It  has  been  held  that  objection  on  the  ground  that 
the  offense  charged  in  the  indictment  or  information  is  not 
the  one  named  in  the  complaint  upon  which  the  accused 
was  held  to  answer  should  be  made  by  plea  in  abatement 
and  not  by  means  of  a  motion  to  quash.  (See  Cowan  v.. 
Statey  22  Neb.,  619;  Hill  v.  State,  42  Neb.,  603.)  It  fol- 
lows  that  the  motion  to  quash  was  rightly  overruled. 

3.  It  is  argued  that  there  was  no  evidence  of  an  intent  on* 
the  part  of  the  accused  to  inflict  great  bodily  injury  upon 
the  child  named  in  the  information,  and  that  the  district 
court  erred  in  submitting  that  question  to  the  jury.  In 
JBotsch  V.  State,  43  Neb.,  601,  the  information  contained 
two  counts,  the  first  charging  an  assault  with  intent  ta 
marder,  and  a  second  charging  an  assault  with  intent  ta 
inflict  great  bodily  injury.     There  being  no  evidence  what- 
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ever  of  the  intent  essential  to  the  crime  charged  in  the  first 
count,  it  was  held  error  to  submit  that  question  to  the  jury. 
It  was  said  in  Murphey  v.  Statty  43  Neb.,  34,  that  the 
term  "great  bodily  injury,"  as  employed  in  the  Criminal 
Code,  is  not  susceptible  of  a  precise  definition,  but  im- 
plies an  injury  of  a  graver  and  more  serious  character  than 
an  ordinary  battery,  and  that  whether  a  particular  case  is 
within  the  meaning  of  the  statute  is  generally  a  question 
of  fact  for  the  jury.  The  accused  in  this  case  at  bar  is 
shown  to  have  struck  the  child  named  with  her  hand  upon 
the  side  of  the  head  and  cheek.  At  that  time,  and  some 
four  days  later  when  examined  by  Dr.  Long,  the  child's 
nose  and  one  ear  were  swollen  and  inflamed,  showing  evi- 
dent marks  of  violence.  Some  discretion  is  confided  to  the 
district  court  in  the  conduct  of  the  trial,  and  although  it  is 
possible  or  even  probable  that  a  verdict  for  the  offense 
charged,  had  such  a  one  been  rendered,  would  have  been 
set  aside  as  unsupported  by  the  evidence,  it  does  not  follow 
that  the  submission  of  that  question  to  the  jury  was  error. 
In  brief,  the  rule  relied  upon  is  applicable  only  to  cases 
where,  as  in  Botach  v.  State,  there  is  entire  failure  of  proof 
to  sustain  the  higher  grade  of  offense. 

4.  It  is  contended  that  the  accused,  at  the  time  of  the  al- 
leged assault,  stood  in  loco  parentis  to  the  child  named,  and 
that  the  striking  proved  was  by  way  of  punishment  for 
disobedience  and  was  reasonable  and  proper  for  that  pur- 
pose. The  question  of  the  reasonableness  of  the  punish- 
ment inflicted  was  fairly  submitted  to  the  jury,  and  the 
verdict,  upon  the  record  submitted,  should  not  be  disturbed. 


Affirmed. 
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Patrick  O.  Hawbs  v.  State  op  Nebraska* 
FiLBD  October  15,  1895.    Na  7473. 

1.  Ck>ntempt:  Rkview  of  Pbocesdikgs.    Presomptions  and  in- 

tendmentB  will  nofc  be  indulged  in  order  to  snetain  oonyictions 
for  contempt  of  oonrt 

2.  :  :  EviDBNCS.    To  snstain  a  oonyiction  for  contempt 

it  ehonld  appear  that  the  language  or  conduct  imputed  to  the 
aceueed  ia  contemptuous  j>«r  m,  or,  if  it  may  be  contemptuous  or 
innocent  according  to  the  circumstances  of  the  case,  it  should 
appear  from  the  record  to  have  been  employed  in  its  culpable 
sense. 

a  Attorneys:  Appbabanck  Befobb  Judge:  Contempt.  It  is 
the  right  of  an  attorney  at  law  to  refuse  a  retainer  which  would 
require  his  appearance  before  a  particular  judge.  And  a  candid 
statement  to  the  court  or  judge,  in  respectful  language,  of  the 
reasons  for  such  a  course  will  not  of  itself  sustain  a  conyiotion 
on  the  charge  of  contempt 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J. 

George  0.  Colder^  for  plaintiff  in  error, 

A,  8.  Churchill,  Attorney  Oeneralf  for  the  state. 

Post,  J. 

The  plaintiff  in  error  Patrick  O.  Hawes  was  by  the  dis- 
trict cburt  for  Douglas  county  adjudged  guilty  of  contempt 
of  court  and  sentenced  to  imprisonment  in  the  county  jail 
for  a  period  of  fifteen  days,  which  judgment  we  are  asked 
to  reverse  for  reasons  hereafter  appearing. 

In  addition  to  the  fact  that  the  plaintiff  in  error  is  nn 
attorney  at  law  engaged  in  the  practice  of  his  profession  in 
the  courts  of  Douglas  county,  our  only  information  regard- 
ing the  conviction  complained  of  is  derived  from  the  fol- 
lowing record : 
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*^ State  of  Nebraska^ 

V.  > Charge:  Contempt. 

Pat.  O.  Hawes.  j 

"The  said  defendant  Pat.  O.  Hawes  having  in  open  court 
stated  that  he  refused  to  appear  as  counsel  in  the  case  of  the 
State  of  Nebraska  v.  William  Milbourn  and  Frank  Jones, 
now  pending  in  this  court;  that  he  would  not  appear  in 
this  court ;  that  he  could  not  be  treated  fair,  and  that  this 
court  was  unfair,  thereupon  the  said  Pal.  O.  Hawes  was  by 
the  court  found  guilty  of  contempt  of  court. 

"It  is  therefore  considered  and  adjudged  by  the  court 
that  the  said  defendant  Pat.  O.  Hawes  be  taken  hence  by  the 
sheriff  to  the  jail  of  the  said  Douglas  county  and  there  con- 
fined for  the  period  of  fifteen  days,  from  and  after  this  10th 
day  of  November,  A.  D.  1894,  and  that  he  pay  the  costs 

of  these  proceedings,  taxed  at dollars,  and  execution 

is  awarded  therefor." 

The  attorney  general  has  declined  to  submit  a  brief  in 
behalf  of  the  state  or  otherwise  defend  the  judgment,  on 
the  ground  that  it  is  unsupported  by  the  findings  of  the 
district  court, — ^a  conclusion  in  which  we  fully  concur. 
Section  669,  Civil  Code,  provides:  "Every  court  of  record 
shall  have  power  to  punish  by  fine  and  imprisonment,  or  by 
either,  as  for  criminal  contempt,  ])erson8  guilty  of  any  of 
the  following  acts :  First — Disorderly,  contemptuous,  or  in- 
solent behavior  towards  the  court  or  any  of  its  officers  in 
its  presence.'^  The  language  quoted  is  declaratory  merely 
of  the  common  law.  Indeed,  it  is  doubtful  if  the  several 
sections  of  the  Code  under  the  title  "Contempt''  add  any- 
thing to  the  law  of  the  subject,  since,  as  has  been  often  said, 
the  authority  to  punish  for  contempt  is  inherent  in  all  courts 
of  record  possessing  common  law  jurisdiction,  and  is  be- 
yond the  power  of  the  legislature  to  abridge.  (See  Krigel 
V.  Bartiing,  23  Neb.,  852;  Holman  t?.  State,  105  Ind.,  513; 
Rapalje,  Contempts,  sec.  1,  and  authorities  cited.)  It  is 
also  true  that  language  not  in  itself  contemptuous  may  be 
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treated  as  such  if  used  in  an  insulting  or  defiant  manner. 
{Holman  v.  Stale,  supra;  WUsan^a  Case,  7  Q.  B.  [Eng.], 
984.)  Acts  and  conduct  such  as  contemplated  by  the  stat- 
ute cited  are  known  as  direct  contempts  and  may  be  pun- 
ished summarily;  but  to  sustain  a  conviction  in  such  a  case 
it  should  appear  that  the  language  or  conduct  imputed  is 
per  se  contemptuous,  or,  if  it  may  be  contemptuous  or  in- 
nocent according  to  the  sense  or  manner  in  which  it  is  em- 
ployed, the  record  should  show  it  to  have  been  used  in  the 
culpable  sense.  It  is  held  by  this  court  that  proceedings 
for  contempt  are  in  their  nature  criminal  and  governed  by 
the  strict  rules  of  construction  applicable  to  criminal  prose- 
cutions. {Boyd  V.  State,  19  Neb.,  128;  Johnson  v,  Bouton, 
35  Neb.,  903;  Percival  v.  State,  45  Neb.,  741.)  It  is  said 
in  Baiehelder  v.  Moore,  42  Cal.,  412:  ^'It  is  essential  to 
the  validity  of  proceedings  in  contempt,  subjecting  a  party 
to  fine  and  imprisonment,  that  they  show  a  case  in  point  of 
jurisdiction  within  the  provisions  of  the  law  by  which  such 
proceedings  are  authorized,  for  mere  presumptions  and  in- 
tendments are  not  to  be  indulged  in  their  support.'^  (See, 
slso,  State  v.  Sweettand,  3  S.  Dak.,  503,  and  cases  cited.) 
Referring  again  to  the  findings  of  the  court  we  are  impressed 
with  the  fact  that  the  statements  imputed  to  the  accused  are 
per  se  neither  contemptuous  nor  defiant,  or  necessarily  in- 
consistent with  the  candor  and  courtesy  which  should  ever 
characterize  intercourse  between  the  bench  and  bar.  The 
circumstances  which  induced  the  statement  by  the  accused 
of  his  refusal  to  appear  in  the  criminal  division  of  the  dis- 
trict court  do  not  appear,  but  his  right  to  refuse  a  retainer 
imposing  upon  him  the  duty  to  appear  in  a  particular 
branch  of  the  court,  or  before  any  one  or  more  of  the  sev- 
eral judges  thereof,  cannot  be  doubted ;  and  a  candid  state- 
ment to  the  court  or  judge,  in  respectful  language,  of  the 
reasons  for  such  a  cause,  so  far  from  being  a  contempt,  is 
rather  to  be  commended  as  tending  to  remove  the  cause  for 
whatever  differences  may  exist  between  them,  by  remind- 
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ing  court  and  counsel  of  their  reciprocal  rights  and  duties. 
Of  course,  the  demeanor  of  the  accused  on  the  occasion  in 
question  may  have  been  such  as  to  fully  warrant  the  judg- 
ment of  the  court,  but,  as  we  have  seen,  the  record,  which 
is  silent  upon  the  subject,  will  not  be  aided  by  presumption. 
It  follows  that  the  judgment  complained  of  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings  in 
the  district  court. 

Bevebsed. 


^  igg|  State  of  Nebraska  v.  William  Meyers. 

Filed  Octobbb  15,  1895.    No.  7630. 

1.  Witnesses :  Compbtbnct:  Insanity.  One  who  by  reason  of  in* 
sanity  or  imbecility  is  unable  to  comprehend  the  obligation  of  an 
oath,  or  to  nnderstand  and  intelligently  answer  the  questions 
put  by  the  court  upon  a  tH>ir  dire  examination,  is,  under  the  pro- 
Tisions  of  section  328,  Code  Civil  Procedure,  incompetent  to  tes- 
tify as  a  witness. 

9,  Bape:  Complaints  op  Injury:  Evidknck.  Evidence  of  the 
complaints  of  the  injured  person  in  a  prosecution  for  rape  is  ad- 
missible only  as  corroborative  of  her  testimony,  and  such  com- 
plaints are  not,  except  when  made  in  extremiSy  admissible  to*  in. 
dependent  evidence  of  the  offense  charged.  {Olewn  v.  Slate,  1 1 
Neb,  276.) 

3.  :  :  .     When  in  such  case  the  injured  female 

does  not  testify  as  a  witness,  her  declarations  relating  to  the  al- 
leged assault  are  not  admissible  in  evidence,  and  the  fact  that 
she  is  incompetent  to  testify  on  account  of  imbecility  or  for  other 
reasons  is  wholly  immaterial.  {Hombeek  v.  State^  35  O.  St.,  277.) 

Exceptions  to  rulings  of  the  district  court  for  Richard- 
son county.  Tried  below  before  Babcock,  J.  The  case 
was  filed  in  the  supreme  court  under  the  provisions  of  seo-* 
tion  515  of  the  Criminal  Code.     Exceptions  overruled, 

C.  F.  Reavis  and  Edwin  FcUloon,  for  the  exceptions. 
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F*  Martin^  contra. 

Post,  J. 

The  defendant  below,  William  Meyera,  was  charged 
with  the  crime  of  rape  alleged  to  have  been  committed 
upon  one  Elizabeth  Schuler.  A  trial  was  had  in  the  dis- 
trict court- for  Richardson  county,  resulting  in  a  verdict  for 
the  accused  under  the  direction  of  the  court  The  county 
attorney,  having  at  the  trial  excepted  to  the  ruling  in  ex- 
cluding certain  evidence  offered  in  behalf  of  the  state,  has 
filed  a  petition  in  error  in  this  court  in  order  to  secure  a 
review  of  the  judgment  of  acquittal  based  upon  said  ver- 
dict. 

1.  The  said  Elizabeth  Schuler  was  produced  as  a  witness, 
when  objection  was  made  to  her  competency  on  the  ground 
that  she  is  an  imbecile  and  incapable  of  comprehending  the 
obligation  of  an  oath.  She  was  examined  at  length  by 
the  court  in  order  to  determine  the  question  of  her  compe- 
tency, at  the  conclusion  of  which  said  objection  was  sus- 
tained. The  state  then  sought  to  put  in  evidence  certain 
declarations  made  by  the  said  Elizabeth  to  her  mother  and 
sister  shortly  after  the  alleged  assault  tending  to  prove  the 
commission  by  the  accused  of  the  crime  chargeil ;  which 
were  also  excluded  upon  the  objection  of  the  latter,  and 
which  are  the  rulings  now  assigned  as  error.  Section  328, 
Code  Civil  Procedure,  provides :  ''  Every  human  being  of 
sufficient  capacity  to  understand  the  obligation  of  an  oath, 
is  a  competent  witness  in  all  cases,  civil  and  criminal,  ex- 
cept as  otherwise  herein  declared.  The  following  persons 
shall  be  incompetent  to  testify :  First — Persons  of  unsound 
mind  at  the  time  of  their  production,'^  etc.  The  competency 
of  a  person  to  testify  as  a  witness  concerning  the  matter  in 
issue  is,  in  the  first  instance,  a  question  for  the  court,  nnd 
whereas,  in  the  case  at  bar,  the  presiding  judge  has  seen  and 
personally  examined  the  proposed  witness,  all  presumptions 
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are  in  favor  of  the  oorrectness  of  his  finding.  As  said  by 
NoRVAL,  J.,  in  Davis  v.  SUUe,  31  Neb.,  248:  "The  ques- 
tion of  competency  of  a  person  to  be  a  wituess  must  be 
leflto  the  sound  legal  discretion  of  the  trial  judge^  leaving 
to  the  jury  to  determine  the  credit  that  ought  to  be  given 
to  the  testimony/'  But  the  bill  of  exceptions  clearly 
demonstrates  the  incompetency  of  Elizabeth  Schuler  and 
proves  beyond  a  doubt  that  she  was  not  of  unsound  mind 
merely,  but  an  imbecile,  unable  to  comprehend  the  simple 
preliminary  questions  addressed  to  her  by  the  court.  The 
objection  upou  that  ground  was  accordingly  well  taken. 

2.  Did  the  court  err  in  rejecting  evidence  of  the  state- 
ments above  mentioned  ?  It  was  shown,  without  objec- 
tion, that  the  said  Elizabeth  left  the  home  of  her  sister^ 
Mrs.  Rauscher,  about  2  o'clock  P.  M.  of  the  day  in  ques- 
tion, going  into  "  the  timber"  to  look  for  the  cows,  and  re- 
turned between  4  and  5  o'clock.  At  that  time  her  under- 
clothing was  torn  and  the  condition  of  her  person  strongly 
indicated  the  commission  of  the  wrong  alleged.  Indeed, 
so  strong  is  the  inference  of  the  outrage  from  the  facts  in 
evidence  that  we  may  for  the  purpose  of  this  ezaminatioa 
assume  the  coj'pus  delicti  to  have  been  fully  established. 
It  was  held  by  this  court  in  Oleaon  v.  States  11  Neb.,  276, 
that  while  it  is  permissible  to  show  that  the  prosecutrix 
made  complaint  of  the  alleged  injury,  such  complaint  con- 
stitutes no  part  of  ther«8  gestoiyhMt  is  a  circumstance  only, 
corroborative  of  the  story  of  the  prosecutrix,  and  that  uu« 
less  she  is  a  witness  in  the  case  is  wholly  inadmissible.  (See, 
also,  Mathews  v,  Staie^  9  Neb.,  337;  Hannon  v.  State,  70 
Wis.,  448;  People  v.  McGee,  1  Den.  [N.  Y.],  19;  Weldtm 
V.  State,  32  Ind.,  81;  Reg,  v.  Nichols,  61  English  C.  L., 
246;  1  Greeiileaf,  Evidence,  213.)  But  the  identical  ques- 
tion here  involved  was  presented  in  Hombeck  v.  State,  35  O. 
St.,  277,  in  which,  after  a  careful  review  of  the  authorities, 
it  is  held  that  where  the  female  alleged  to  have  been  as- 
saulted is,  by  reason  of  imbecility,  incompetent  to  be  sworn 
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as  a  witness,  her  declarations  are  inadmissible  for  the  pur- 
pose of  proving  the  alleged  offense.  In  the  opinion  in  that 
case  by  Gilmore,  C.  J.,  we  find  the  rule  thus  tersely 
stated:  "In  -cases  of  violence  to  the  person,  except  when 
madem  extremisy  the  declarations  of  the  injured  party  are 
hearsay,  and  therefore  inadmissible  to  prove  the  offense,  and 
the  fact  that  the  declarant  is  incapable  of  taking  an  oath, 
bj  reason  of  imbecility,  insanity,  or  infancy,  will  not  jus- 
.tifj  a  departure  from  the  long  and  firmly  established  rule 
of  evidence  on  the  subject/'  The  ruling  of  the  district 
court  must,  in  the  light  of  the  authorities  cited,  be  regarded 
as  sound.     The  exceptions  are  accordingly  overruled. 


Exceptions  overruled. 


Frank  Keeshan  v.  State  of  Nebraska. 

Filed  Ogtobbr  15,  1895.    No.  578a 

1.  Justice  of  the  Peace :  Jubisdiction:  Offenses.  The  ja- 
risdiction  of  jastioes  of  the  peace  is  hy  section  18,  article  6,  of 
the  coDstitation  limited  to  offenaee  for  which  the  penalty  pre- 
scribed does  not  exceed  three  months'  imprisonment  in  the 
county  jail,  or  a  fine  not  exceeding  |100. 

2. :  .  The  only  anihority  of  a  jnaiice  of  the  peace  un- 
der section  17,  Criminal  Code,   previous  to  the  amendment 

thereof  in  1893,  was  that  of  an  examining  magistrate. 
t 
3.  Appeal:    JuBisDicmoN   of  Tbial   Coubt.     Where  the  trial 

court  is  without  jurisdiction  of  the  subject-matter  of  an  action, 

the  appellate  court  will  not  acquire  jurisdiction  thereof  by  ap* 

peal. 

Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Marshall,  J. 

John  M.  Thurston,  W.  R.  Kelly,  and  E.  P.  Smith,  for 
plaiDtiff  in  error. 
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A.  S.  Churchill,  Attorney  Generaly  aud  W,  8.  Summers, 
Deputy  Attorney  OenercUy  for  the  state. 

Post,  J. 

This  cause  originated  before  a  justice  of  the  |)eaGe  for 
Colfax  county,  by  whom  the  plaintiff  in  error  was  adjudged 
guilty  of  the  charge  contained  in  the  following  informa- 
tion : 

"State  op  Nebraska,! 
Colfax  County,  j 

'*  James  Gadson,  being  first  duly  sworn,  upon  his  oath, 
before  J.  W.  Brown,  justice  of  the  peace  in  and  for  said 
county  of  Colfax,  state  of  Nebraska,  deposes  and  says  that 
on  the  22d  day  of  October,  1891,  in  the  county  of  Colfax 
and  state  of  Nebraska,  one  Frank  Keeshan,  whose  first  or 
Christian  name  is  unknown,  then  and  there  being,  did  un- 
lawfully and  feloniously  assault  in  a  menacing  manner,  and 
did  threaten  to  strike  and  wound  him,  the  said  Gadson, 
then  and  there  being,  contrary  to  the  form  of  the  statute," 
etc. 

From  that  judgment  an  appeal  was  taken  to  the  district 
court  for  Colfax  county,  where  a  trial  was  had,  resulting 
also  in  a  verdict  and  judgment  against  the  accused,  which 
it  is  sought  to  reverse  by  means  of  this  proceeding. 

It  is  unnecessary  to  notice  the  allegations  of  error  which 
relate  to  the  giving  and  refusing  of  instructions,  for  the  rea- 
son, as  held  in  State  v.  Yates,  36  Neb.,  287,  that  the  offense 
charged  was  not  within  the  jurisdiction  of  the  justice  to 
try,  and  the  objection  on  that  ground  was  equally  avail- 
able  to  the  accused  in  the  district  court.  The  provision 
involved  in  the  case  cited  was  section  30  of  the  Criminal 
Code,  which,  like  section  17  upon  which  the  state  relies  in 
this  case,  prescribes  as  the  maximum  penalty  a  fine  not 
exceeding  $100,  or  imprisonment  in  the  county  jail  not 
exceeding  three  months,  or  both,  in  the  discretion  of  the 
court.     It  was  held  that  the  jurisdiction  of  police  judges 
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and  justices  of  the  peace  is  by  section  18^  article  6^  of  the 
constitution  restricted  to  offenses  the  penalty  for  which 
does  not  exceed  three  months'  imprisonment,  or  a  fine  of 
$100,  and  that  their  only  authority  under  the  statute  then 
in  force  was  that  of  examining  magistrates.  However,  the 
legislature  of  1893  amended  section  17  by  striking  out  the 
words  ''or  both/'  thus  conferring  upon  justices  of  the  peace 
jurisdiction  to  punish  for  the  offenses  therein  denounced. 
It  has  been  settled  by  numerous  decisions  in  this  state  that 
unless  the  court  in  which  an  action  is  brought  has  jurisdic- 
tion of  the  subject-matter,  the  appellate  court  will  acquire 
none  by  the  appeal.  (Brondberg  v.  Babbott,  14  Neb.,  517; 
Ogilf)y  V.  Unim  P.  R.  Co.,  18  Neb.,  638.)  The  question 
of  the  authority  of  the  justice  to  proceed  at  this  time  as  an 
examining  magistrate  is  not  discussed  by  counsel  and  is 
accordingly  not  determined.  The  judgment  is  reversed 
and  the  cause  remanded  to  the  district  court  for  appropriate 
action  therein. 

Revebsed. 


Thomas  O'Connor  v.  State  of  Nebraska. 

Filed  Ootobkb  16,  1896.    No.  6849. 

1.  Fhysiciaiia  and  Burgeons:  State  Boakd  of  Healtb:  Ceb- 
TIFICATB&  Bj  the  act  of  the  legislatnre  of  1891  (Seasion  Laws, 
1891,  p.  880,  ch.  36)  to  establiah  a  state  board  of  health  and 
regnlate  the  practice  of  medicine  in  the  state  of  Nebraska  it  was 
made  unlawful  for  any  person  to  practice  medicine^  surgery,  or 
obstetrics,  or  any  of  the  branches  thereof,  without  first  having 
obtained  and  registered  a  certificate  from  the  state  board  of 
health  as  prorided  in  the  act 

2l :  Act  Creating  State  Boabd  of  Health:  Infobma- 

tick  fob  Violation.  The  exceptions  made  by  section  11  of 
the  act  were  not  from  the  operation  of  the  portion  of  the  law  which 
required  a  certificate  to  be  obtained  from  the  state  board  of  health 
and  its  registration  by  persons  practicing  medicine^  surgery,  or 
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obstetrics.  After  the  expiration  of  six  months  from  the  passage  of 
the  act  the  persons  designated  in  the  exceptions  were  as  liable 
to  prosecution  for  non-compliance  with  the  law  in  these  particu- 
lars as  were  any  others,  and  the  subject  of  the  exception  did  not 
become  a  part  of  the  description  of  the  offense  of  non-compliance 
with  the  provisions  of  the  act,  or  limit  or  qualify  the  language 
of  the  act  creating  such  offense,  nor  was  any  negative  averment 
in  regard  to  the  exceptions  necessary  in  an  information  charging 
a  person  with  practicing  medicine,  etc.,  without  having  complied 
with  the  provisions  of  the  act. 

:  :  The  decision  in  the  case  of  G'ee  Wo  v. 


StaUy  36  Neb.,  241,  overruled  to  the  extent  that  it  held  that  a 
negative  averment  in  regard  to  the  matter  of  the  exceptions 
contained  in  section  11  of  the  act  referred  to,  was  necessary  in 
the  information  filed  in  that  case. 

4.  InformatioiLS.    In  an  information  it  is  necessary  to  state  spe- 

cifically the  essential  facts  constituting  the  crime  charged. 

5.  Fhysioians  and  Surgeons:   Pbaoticb  in  Yiolatiok  of 

Statuts  :  INFOBMATION.  The  law  of  1891  regulating  the  prac- 
tice of  medicine  (see  Compiled  Statutes,  1895,  sees.  3684-3702), 
after  providing  that  any  person  not  possessing  the  qualifications 
for  the  practice  of  medicine  required  by  its  provisions,  or  any 
person  who,  not  having  complied  with  the  requirements  of  its  pro- 
visions, shall  engage  in  the  practice  of  medicine,  shall  be  deemed 
guilty  of  a  misdemeanor,  further  states  that  *'Any  person  shall 
be  regarded  as  practicing  medicine  within  the  meaning  of  this 
act  who  shall  operate  on,  profess  to  heal  or  prescribe  for  or  other- 
wise treat  any  physical  or  mental  ailment  of  another."  (Session 
Laws,  1891,  p.  285,  sec  17,  ch.  35.)  Held,  To  be  a  definition  of 
practicing  medicine,  and  further,  that  in  charging  the  crime  of 
practicing  medicine  without  having  complied  vrith  the  provis- 
ions of  the  act,  there  must  be  a  statement  of  facts  showing  the 
doing  by  the  accused  person  of  one  or  more  of  the  acts  included 
within  the  foregoing  statutory  definition. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Tibbets^  J. 

The  facts  are  stated  in  the  opinion. 

CharUa  A.  Robbina,  for  plaintiff  in  error; 

The  information  does  not  state  an  offense  under  the  law. 
{Gee  Wo  v.  State,  36  Neb.,  241.) 
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The  verdict  of  the  jury  and  judgment  of  the  court  are 
Dot  sustained  by  the  evidenoe.  {People  v.  Phippin,  37  N.  W. 
Rep.  [Mich.],  888.) 

The  act  under  which  the  information  was  filed  is  uncon- 
stitntionaL  (People  v.  Phippin,  37  N.  W.  Rep.  [Mich.], 
898;  Constitution^  United  Stales,  sec.  2,  art.  4,  sec.  1,  art. 
14;  Constitution,  Nebraska,  sees.  1,  3,  art,  1;  Taylor  v. 
Porter,  4  Hill  [N.  Y.],  147;  Poppen  v.  Holmes,  44  111., 
360;  In  re  Graduates,  11  Abb.  Pr.  [N.  Y.],  301;  In  re 
BaUroad  Commissioners,  15  Neb.,  679.) 

A.  8.  Churchill,  Attorney  General,  contra,  cited :  State  t?. 
Haffiaway,  21  8.  W.  Rep.  [Mo.],  1081. 

W.  H.  Woodward  and  F.  W.  Collins,  also  for  the  state. 

Harrison,  J. 

The  plaintiff  in  error  was  tried  in  the  district  court  of 
Lancaster  county  on  a  charge  of  practicing  medicine  in  said 
cx>unty  without  first  obtaining  a  certificate  and  filing  the 
same  or  a  copy  thereof  in  the  office  of  the  county  clerk, 
and  was  convicted  and  sentenced.  The  information  was  as 
follows : 

'^Be  it  remembered  that  Novia  Z.  Snell,  county  attor- 
ney in  and  for  Lancaster  county  and  the  third  judicial  dis- 
trict of  the  state  of  Nebraska,  who  prosecutes  in  the  name 
and  by  the  authority  of  the  state  of  Nebraska,  comes  here 
io  person  into  court  at  this,  the  February  term,  A.  D.  1892, 
thereof,  and  for  the  state  of  Nebraska  gives  the  court  to 
understand  and  be  informed  that  one  Thomas  O'Connor 
late  of  the  county  aforesaid,  on  the  1st  day  of  March, 
1892,  and  thereon  continuously  until  the  28th  day  of 
April,  A.  D.  1892,  in  said  county  of  Lancaster  and  state 
of  Nebraska  aforesaid,  did  unlawfully  practice  medicine 
without  having  first  obtained  a  certificate  from  the  state 
board  of  health  and  filing  it,  or  a  copy  thereof,  in  the  office 
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of  the  county  clerk  of  Lancaster  county^  that  being  the 
county  in  which  the  said  Thomas  O'Connor  at  all  times 
herein  mentioned  resided  and  in  which  he  practiced  medi- 
cine as  aforesaid. 

"Second  Count. — And  the  county  attorney  aforesaid^  by 
the  authority  aforesaid,  shows  to  the  court  by  a  second  and 
further  count  that  one  Thomas  O'Connor,  on  the  8th  day 
of  December,  1891,  in  the  county  of  Lancaster  and  state 
of  Nebraska,  did  unlawfully  practice  medicine  without 
having  first  obtained  a  certificate  from  the  state  board  of 
health  and  fih'ng  it,  or  a  copy  thereof,  in  the  office  of  the 
clerk  of  Lancaster  county,  that  being  the  county  in  which 
the  said  Thomas  O'Connor  at  all  times  herein  mentioned 
resided  and  in  which  he  practiced  medicine  as  aforesaid. 

"Third  Count. — And  the  county  attorney  aforesaid,  by 
the  authority  aforesaid,  shows  to  the  court  by  a  further  and 
third  count  that  one  Thomas  O'Connor,  on  the  9th  day  of 
December,  1891,  and  then  continually  until  the  1st  day  of 
January,  1892,  in  the  county  of  Lancaster  and  state  of 
Nebraska,  did  unlawfully  practice  surgery  without  having 
first  obtained  a  certificate  from  the  state  board  of  health  and 
filing  it,  or  a  copy  thereof,  in  the  office  of  the  clerk  of  Lan- 
caster county,  that  being  the  county  in  which  the  said 
Thomas  O'Connor  at  all  times  herein  mentioned  resided 
and  in  which  he  practiced  surgery  as  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Ne- 
braska." 

There  was  a  stipulation  filed  in  which  it  was  agreed  that 
the  second  count  of  the  information  was  to  be  ignored  and 
the  prosecution  to  rest  upon  the  first  and  third  counts,  and 
if  convicted  the  sentence  was  to  be  for  the  charge  in  but 
one,  either  the  first  or  third  of  the  counts  of  the  informa- 
tion. 

It  is  contended  that  there  was  no  sufficient  statement  of 
an  offense  in  the  information,  in  that  it  does  not  negative 
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oertain  exceptions  oontained  in  a  section  of  the  statutory 
provisions  under  which  the  proeecution  was  instituted;  that 
the  exceptions  referred  to  were  of  such  a  character  as  to 
enter  into  and  become  necessary  parts  of  the  description  of 
the  offense,  and  being  omitted  in  the  information,  it  did  not 
•tate  the  offense;  that  an  information  precisely  similar  to  this 
one,  except  as  to  names  and  dates,  was  considered  and  passed 
upon  by  this  court  in  the  case  of  Gee  Wo  v.  Slate,  36  Neb., 
241,  and  within  the  rule  therein  announced  held  not  to  state 
an  offens?.  The  doctrine  stated  in  that  case  was  as  follows: 
^'In  charging  an  offense  under  a  statute  the  general  rule  is 
that  a  negative  averment  of  the  matter  of  a  proviso  is  not 
required  in  an  information  unless  the  matter  of  such  pro- 
viso enters  into  and  becomes  a  part  of  the  description  of 
the  offense  or  is  a  qualification  of  the  language  defining  or 
creating  it.  Where,  however,  the  matters  of  the  proviso 
point  directly  to  the  character  of  the  offense,  or  where  the 
statute  includes  two  or  more  classes  which  will  be  affected 
thereby,  such  as  physicians  who  remove  into  the  state  to 
practice  after  the  passage  of  an  act  to  regulate  the  practice 
of  medicine,  and  persons  who  were  residing  in  the  state  and 
practicing  under  a  former  act,  in  such  cases  the  informa- 
tion must  show  on  its  face  that  the  accused  does  not  belong 
to  either  class.''  By  an  act  of  the  legislature  of  1 891  there 
was  established  a  state  board  of  health,  and  it  was  made  one 
of  the  duties  of  this  board  to  see  that  all  the  provisions  of 
the  act  were  strictly  enforced,  and  to  grant  certificates  to 
qualified  persons  to  engage  in  the  practice  of  medicine, 
surgery,  or  obstetrics,  or  any  of  the  branches  thereof,  on 
compliance  with  the  requirements  of  the  act  and  furnish- 
ing the  proof  of  such  qualifications,  among  which  is  that 
the  applicant  be  a  graduate  of  a  legally  chartered  medical 
school  or  coll^  in  good  standing  and  the  possession  of  a 
diploma  attesting  such  fact.  Section  7  of  the  act  is  as  fol- 
lows: ^*It  shall  be  unlawful  for  any  person  to  practice 
medicine,  surgery,  or  obstetrics,  or  any  of  the  branches 
15 
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thereof,  in  this  state  without  first  having  obtained  and  reg- 
istered the  certificate  provided  for  by  this  act;  and  no  per^ 
son  shall  be  entitled  to  a  certificate  herein  provided  for 
unless  he  shall  be  a  graduate  of  a  legally  chartered  medi- 
cal school  or  college  in  good  standing;  said  qualifications 
to  be  determined  by  the  board;  Provided^  however,  That 
nothing  in  this  act  shall  be  construed  to  prevent  physicians 
residing  in  other  states  from  visiting  patients  in  consultation 
with  resident  physicians  who  have  complied  herewith.'^ 
Sections  9  and  10  provide  what  proof  of  qualifications 
shall  be  produced,  how  made,  and  for  the  issuance  of  the 
certificate  and  the  filing  of  the  same,  or  a  copy  thereof, 
with  the  county  clerk  of  the  county  in  which  the  party  re* 
sides  or  intends  to  practice  medicine.  Section  11,  which 
contains  the  exceptions,  is  as  follows:  ^'All  physicians  who 
shall  be  engaged  in  practice  at  the  time  of  the  passage  o^ 
this  act  shall,  within  six  months  thereafter,  present  to  said 
board  their  diplomas  and  affidavits  as  hereinbefore  pro- 
vided, or  in  the  case  of  persons  not  graduates  who  were 
entitled  to  registration  and  practice  under  the  act  entitled 
^  An  act  to  reg'ulate  the  practice  of  medicine  in  the  state  of 
Nebraska,^  approved  March  3,  1881,  on  affidavit  showing 
them  to  have  been  entitled  to  so  register  and  practice  and  a 
certified  transcript  of  their  registration  under  said  act,  and 
upon  their  doing  so,  shall  be  entitled  to  the  certificate  herein 
provided,  which  they  shall  file  with  the  county  clerk  as 
herein  provided;  Provided^  That  no  one  having  the  quali- 
fications required  in  and  having  complied  with  said  act  of 
March  3,  1881,  shall  be  liable  to  prosecution  for  failure  to 
comply  with  this  act  until  the  expiration  of  said  period  of 
six  months/'  Section  16,  which  defines  unlawful  practice  of 
medicine,  etc.,  and  provides  the  penalty  therefor,  reads  as 
follows:  '^Any  person  not  possessing  the  qualifications  for 
the  practice  of  medicine,  surgery,  or  obstetrics  required  by 
the  provisions  of  this  act,  or  any  person  who  has  not  com- 
plied with  the  provisions  of  this  act  who  shall  engage  in  the 
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practioe  of  medicine,  surgery,  or  obstetrics,  or  any  of  the 
branches  thereof,  in  this  state  shall  be  deemed  guilty  of  a 
misdemeanor  and  on  conviction  thereof  shall  be  fined  in 
any  sum  not  less  than  fifty  ($50)  dollars  nor  more  than 
three  hundred  ($300)  dollars,  and  costs  of  prosecution  for 
each  offense,  and  shall  stand  committed  until  such  fine  and 
costs  are  paid.''  By  the  provisions  of  section  7  it  was  made 
unlawful  for  aoy  person  to  practice  medicine,  etc.,  without 
having  first  obtained  and  registered  the  certificate  of  the 
state  board,  and  that  to  enable  him  to  obtain  it  the  appli- 
cant must  be  a  graduate  of  a  medical  college  or  school 
l^ally  chartered  and  in  good  standing.  In  section  11  cer- 
tain parties  were  excepted  from  the  requirements  of  the  act 
in  relation  to  their  being  graduates  of  a  medical  school  or 
college,  but  not  relieved  from  the  necessity  of  obtaining  a 
certificate  and  its  registration.  From  these  exactions  of 
the  law  there  were  no  exceptions.  After  the  expiration  of 
six  months  from  the  passing  of  the  act  it  was  just  as  nee* 
essary  that  the  persons  designated  in  section  11  should 
have  procured  certificates  and  their  registration  as  any 
others.  None  were  exempted  from  these  duties.  The  act 
was  approved  March  27,  1891.  Courts  take  judicial  no- 
tice of  the  time  of  passage  and  approval  of  laws.  The 
dates  of  the  acts  charged  in  the  complaint  in  this  case  were 
more  than  six  months  from  the  passage  of  the  law  in 
question,  and  the  prosecution  was  for  non-compliance  with 
its  demands,  for  unlawfully  practicing  medicine  without 
first  having  obtained  a  certificate  from  the  state  board  of 
health  and  filed  it,  or  a  copy  of  it,  in  the  office  of  the 
connty  clerk  of  Lancaster  county.  There  being  no  persons 
excepted  from  the  full  operation  of  the  act  wherein  it 
cx>mmanded  that  the  certificate  be  procured  and  registered, 
the  exceptions  of  section  11  of  the  act,  not  relieving  the 
persons  pointed  out  from  procuring  and  registering  a  cer- 
tificate, were  not  relevant  to  or  a  part  of  the  description  of 
the  crime  sought  to  be  charged  in  the  information,  hence 
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uo  D^ative  averment  in  regard  to  them  was  neoessary  in 
the  information^  and  the  same  was  true  of  the  information 
in  the  case  of  Oee  Wo  r.  8taU,  36  Neb.,  241,  The  date  of 
the  act  charged  as  unlawful  in  that  case  was  more  than  six 
months  after  the  passage  of  the  act  of  1891,  under  tlie  pro- 
visions of  which  the  prosecution  was  instituted,  and  the 
opinion  in  that  case,  inasmuch  as  it  applied  the  rule  an- 
nounced to  the  information  filed  therein  and  held  it  insuf- 
ficient for  lack  of  a  negative  averment  in  reference  to 
the  exceptions  stated  in  section  11  of  the  act  of  1891,  is 
overruled.  Had  the  information  in  that  case  or  the  case 
at  bar  contained  a  charge  of  the  unlawful  practice  of  medi- 
cine, etc.,  without  having  the  necessary  medical  educa- 
tional qualifications,  not  being  a  graduate  of  a  medical 
college  and  possessing  the  diploma,  then  the  exceptions  of 
section  11  might  have  been  relevant  and  the  averment  of 
them  necessary,  but  this  we  need  not  now,  and  do  not,  de- 
termine. 

It  is  farther  urged  that  the  information  contained  an  in- 
sufficient statement  of  the  crime,  in  that  it  charged  the  de- 
fendant with  unlawfully  practicing  medicine,  etc.,  on  and 
between  certain  dates  and  did  not  state  specifically  any 
facts  or  acts  constituting  the  crime  sought  to  be  charged. 
Section  17  of  the  act  of  1891,  immediately  following  the 
section  declaring  the  practice  of  medicine  without  possess- 
ing the  prescribed  qualifications,  or  without  having  com- 
plied with  the  requirements  of  the  law  in  regard  to  the 
certificate,  a  misdemeanor,  and  providing  a  penalty  there- 
for, defines  a  practitioner  as  follows:  ''Any  person  shall 
be  regarded  as  practicing  medicine  within  the  meaning  of 
this  act  who  shall  operate  or  profess  to  heal  or  prescribe 
for  or  otherwise  treat  any  physical  or  mental  ailment  of 
another.'^  It  is  claimed  that  here  is  a  plain  definition  of 
what  constituted  practicing  medicine,  contained  in  the  act 
itself,  and  that  the  information  in  this  case,  in  order  to  suf* 
ficiently  charge  the  commission  of  the  crime,  should  have 
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contained  specific  averments  of  facts  showing  acts  committed 
which  were  within  the  definition  of  practicing  given  in  the 
law  under  which  the  prosecution  was  commenced.  The 
information  was  insuflScient.  The  pleader  should  not  have 
stopped  with  merely  saying  that  on  a  certain  day  the  de- 
fendant unlawfully  practiced  medicine,  but  should  have 
averred  that  defendant,  on  a  day  or  date  stated,  did  oper- 
ate or  profess  to  heal  or  prescribe  for  or  otherwise  treat  a 
physical  or  mental  ailment  of  some  person;  set  forth  facts 
showing  that  he  did  one  or  all  of  these  acts  stated  in 
the  law,  for  some  one  for  a  bodily  or  mental  ailment,  and 
failure  to  do  this  rendered  the  information  fatally  defective. 
In  charging  an  assault,  or  an  assault  and  battery,  a  larceny, 
or  perjury,  it  would  not  be  sufficient  to  say  in  the  informa- 
tion that  on  a  certain  day  the  party  committed  an  assault, 
or  a  larceny,  or  a  perjury,  with  no  further  allegations  de* 
scriptive  of  the  crime  to  be  alleged,  but  in  each  instance  it 
would  be  necessary  to  aver  specifically  the  facts  constituting 
the  crime,  but  no  more  so  than  in  allying  the  crime  the 
pleader  sought  to  charge  in  the  information  in  the  case  at 
bar.  (Stale  v.  Carey,  30  Pac.  Rep.  [Wash.],  729;  Dee  v. 
StaUy  9  So.  Rep.  [Miss.],  366.)  "It  is  a  rule  of  criminal 
law,  based  upon  sound  principles,  that  every  indictment 
should  contain  a  complete  description  of  the  offense 
charged,  that  it  should  set  forth  the  facts  constituting  the 
crime,  so  that  the  accused  may  have  notice  of  what  he  is 
to  meet."  (Lamberton  r.  I^e,  11  O.,  284.)  "A  complaint 
must  charge  explicitly  all  that  is  essential  to  constitute  the 
offense."  {Smith  v.  Slate,  21  Neb.,  562;  Rakes  v.  People,  2 
Neb.,  157.)  It  follows  that  the  judgment  must  be  re- 
versed and  the  case  remanded. 


Reversed  and  remanded. 
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Michael  MoMahon  y.  State  of  Nebraska. 
Filed  October  16,  1895.    No.  7102. 

1.  Criminal  Iiaw:    Aboumbnt:    Misconduct  of   Attorney: 

Harmless  Error.  Alleged  misoondactof  the  attorney  for  the 
state  by  use  of  improper  laDgaage  daring  his  argument  to  the 
jaijf  held,  when  viewed  in  connection  with  the  evidence  and  all 
facts  and  circamstances  of  the  case,  not  prejudicial  to  the  rights 
of  the  defendant. 

2.  :  Misconduct  op  Jurors:  Evidence:  Review.    Where 

the  evidence  as  to  the  alleged  misoondact  of  jarors  is  conflictingi 
the  finding  of  the  trial  oonrt  thereupon  will  not  be  disturbed. 

3.  Burglary:  Conviction:    Evidence.     Evidence  In  respect  to 

the  element  of  intent  held  sufficient  to  sustain  the  finding  and 
verdict  of  the  jury. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Sullivan,  J. 

John  Patlersoriy  for  plaintiff  in  error. 

.1.  S.  Churchilly  Attorney  General,  and  George  A.  Day, 
iJcpiify  Attorney  General,  for  the  state. 

Harrison,  J. 

The  plaintiff  in  error  was  tried  in  the  district  court  of 
Merrick  county  on  a  charge  of  burglary  and  was  convicted 
and  sentenced,  and  error  in  the  proceedings  is  alleged. 

It  is  first  argued  that  there  was  misconduct  of  the  prose- 
cuting attorney  during  the  trial  of  the  cause,  which  entitles 
the  plaintiff  in  error  to  a  reversal  of  the  judgment.  During 
the  course  of  his  argument  to  the  jury  the  prosecutor  made 
use  of  language  which  counsel  for  defendant  claimed  was 
improper  and  asked  that  the  statements  of  counsel  for 
the  state  might  be  reduced  to  writing,  and,  together  with 
the  objections  thereto,  made  a  part  of  the  record,  but  the 
stenographer  not  being  in  the  court  room,  this  was  not  done. 
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It  appears  that  the  court  reproved  the  prosecuting  attorney 
and  in  this  manner  made  an  effort  to  remedy  the  wrong,  if 
any  was  committed.  It  is  stated  that  afterwards,  and  at  or 
near  the  close  of  his  argument,  the  prosecutor  made  another 
statement  to  the  jury  which  was  highly  objectionable  in  its 
ciiaracter  and  calculated  to  prejudice  the  rights  of  defendant. 
These  events  were  not  properly  incorporated  in  the  record, 
owing  to  the  absence  of  the  official  stenographer  at  the  time 
they  occurred,  but  were  made  to  appear  by  means  of  affi- 
davits filed  and  presented  with  the  motion  for  a  new  trial. 
There  was  an  affidavit  made  and  filed  by  the  county  attor- 
ney in  which  he  denied  the  use  of  the  language  attributed 
to  him  by  the  affirmations  of  the  affidavits  on  behalf  of 
plaintiffin  error,  and  further  set  forth  the  language  employed 
by  him  at  the  times  during  his  argument  to  which  reference 
was  made  in  the  affidavits  filed  for  defendant.  The  judge 
who  was  present  at  the  trial  and  listened  to  the  argument 
doubtless  heaixl  the  words  used  by  the  county  attorney  and 
understood  their  import  and  possessed  superior  facilities  for 
forming  a  correct  judgment  of  their  probable  effect  upon 
the  jurors,  and  saw  fit  to  overrule  this  ground  of  the  mo- 
tion for  a  new  trial,  and,  when  viewed  in  connection  with 
the  evidence  adduced  and  all  the  facts  and  circumstances  in 
the  case,  we  cannot  discover  wherein  the  alleged  misconduct 
of  the  prosecuting  attorney  was  to  any  extent  or  in  any  de- 
gree harmful  to. the  rights  of  plaintiff  in  error,  hence  the 
ruling  of  the  trial  court  in  this  particular  must  be  sus- 
tained. {Debney  v.  State,  45  Neb.,  856.) 

Another  assignment  of  the  petition  which  is  ur^cd,  is  one 
in  relation  to  alleged  misconduct  of  the  jury  after  the  cause 
was  submitted  and  they  had  retired  to  deliberate.  The 
evidence  in  respect  to  the  allegations  of  misconduct  was 
directly  conflicting,  and  the  finding  of  the  trial  court  on 
this  point  will  not  be  disturbed.  It  was  fully  and  amply 
sustained  by  the  evidence.  {Carleton  v.  State,  43  Neb.,  373.) 

It  is  further  urged  that  defendant  was  so  intoxicated  at 
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the  time  of  the  acts  charged  against  him  as  to  be  incapable 
of  forming  an  intention  to  steal,  it  being  charged  in  the 
complaint  that  the  breaking  and  entering  the  building  was 
done  with  intent  to  steal  certain  liquors.  A  careful  exami- 
nation of  the  evidence  discloses  that  the  verdict  is  fully 
supported  as  to  its  element  or  finding  in  respect  to  the  in- 
tent with  which  plaintiff  in  error  broke  and  entered  the 
building.  It  shows  that  it  was  to  obtain  the  liquor,  and 
that  when  obtained  he  secreted  or  assisted  in  secreting  it. 
The  judgment  of  the  district  court  is 

Affirmed. 


!  49  149  Eeed  Brothebs  Company  et  al.  v.  First  National 

51  806  Bank  of  Weeping  Water. 

Filed  Octobbb  15,  1895.    No.  5924. 

1.  Incorporation  of  Failing  Partnership:  Liability  of  (Cor- 

poration FOR  Partnership  Debts.  Where  a  partoerebip 
engaged  in  a  general  mercantile  bosineBSf  in  straitened  and  fail- 
ing circumstances,  incorporated,  and  the  assets  and  bnsiness  of 
the  partnership  were  transferred  or  assigned  to  the  corporattOD 
and  appropriated  to  its  objects  and  purposes,  the  business  of  the 
partnership  being  continued  by  the  corporation,  the  corporation 
was  presumptively  liable  for  the  partnership  debts. 

2.  Corporations:  Ratification  of  Acts  of  Agents  or  Opfi- 

GERS.  The  acts  of  an  agent  or  officer  of  a  corporation  which  he 
was  Bot  authorized  to  perform  may  be  ratified  by  it  The  ap- 
proval may  be  by  express  action  or  indirectly.  It  may  be  proved 
by  evidence  of  a  direct  recognition  or  acceptance  of  (he  act  or 
an  acquiescence,  or  may  be  an  inference  from  the  facts  and  cir^ 
cumstances  shown. 

3.  Fraudulent  Convey anoes:  Sale  of  Gk)0Ds:  Grounds  op 

Attachment.  Statements  by  a  debtor  engaged  in  a  general 
mercantile  business  disclosing  a  determination  to  defeat  the 
claim  of  a  creditor, and  arrangements  made  in  pursuance  of  such 
intention,  combined  with  the  further  facts  that  the  stock  of 
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goods  has,  daring  several  months,  been  as  rapidly  as  possible 
ooDYerted  into  cash  by  sales,  and  depleted  in  the  aggregate  sev- 
eral thoasand  dollars  and  no  satisfactory  aoconnt  given  of  the 
disposition  of  moneys  derived  from  the  sales,  may  be  safficient 
to  snstain  an  attachment  on  the  stock  of  goods  on  the  grounds 
of  a  frandalent  disposal  or  concealment  of  property. 

Error  from  the  district  court  of  Cass  county.     Tried 
below  before  Haix,  J. 

See  opinion  for  reference  to  authorities. 

Byron  Ciarkf  Joseph  R.  Clarkson^  and  Isaac  E.  Congdon^ 
for  plaintifis  in  error. 

Wooley  &  Gibson,  contra. 

Harrison,  J. 

The  First  National  Bank  of  Weeping  Water  commenced 
this  action  against  Reed  Bros.  Company,  alleged  to  be  a 
corporation  doing  business  at  Weeping  Water,  E.  L.  Reed, 
and  James  A.  Leach  to  recover  the  sum  of  $6,358.15,  al- 
leged, in  the  petition  filed,  to  be  due  the  bank  upon  two 
promissory  notes,  as  executed  and  delivered  to  it  by  the 
parties  named.     The  answer  denied,  generally,  each  and 
every  allegation  of  the  petition  except  that  of  the  corporate 
character  of  Reed  Bros.  Company,  which  it  admitted,  and 
alleged  that  the  notes  sued  upon  were  given  for  debts  which 
were  the  liabilities  of  a  copartnership  doing  business  under 
the  name  and  style  of  Ree<l  Bros.  &  Co.  and  were  signed 
by  the  company  or  partnership,  and  were  not  a  liability  of 
the  corporation;  and  especially  denied  that  the  signature  of 
Reed  Bros.  Company  was  attached  to  the  notes  in  suit,  or 
either  of  them.     The  reply  of  the  bank  was  as  follows : 
''Comes  now  the  above  named  plaintiff,  and  for  reply  to 
defendant's  answer  denies  each  and  every  allegation  therein, 
except  such  as  admit  the  allegations  of  plaintiff's  petition. 
Farther  replying  plaintiff  alleges  that  if  the  notes  sued  on 
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are  not  those  of  Reed  Bros.  Company,  but  is  the  signature 
of  Reed  Bros.  &  Co.,  that  the  plaintiff  was  deceived  at  the 
time  said  notes  were  signed,  and  led  to  believe  by  the  repre- 
sentations of  £.  L.  Reed,  president  of  the  corporation,  that 
they  were  signed  Reed  Bros.  Company,  and  that  it  is  im- 
material whether  the  signature  is  Reed  Bros.  Company  or 
Reed  Bros.  &  Co.,  for  the  reason  that  the  assets  sought  to 
be  reached  are  those  of  Reed  Bros.  &  Co.  absorbed  by  Reed 
Bros.  Company,  and  that  while  said  business  is  conducted 
in  the  name  of  Reed  Bros.  Company  it  is  still  but  a  partner- 
ship name,  the  firm  of  Reed  Bros.  &  Co.  having  never  been 
legally  converted  into  a  corporation,  or  the  corporation  of 
Reed  Bros.  Company  having  never  been  legally  formed  or 
incorporated.'*  The  counsel  for  Reed  Bros.  Company  and 
its  co-defendants  filed  a  motion  to  strike  what  was  styled 
in  the  motion  the  "pretended  reply"  from  the  files,  the 
grounds  therefor  being  three  in  number:  First,  that  the  is- 
sues were  complete  without  the  reply;  second,  the  allega- 
tions contained  in  said  pretended  reply  were  immaterial  and 
irrelevant;  third,  for  the  reason  that  the  reply  was  filed 
without  leave  of  court  and  out  of  time.  This  motion  was 
sustained  by  the  court,  but,  upon  motion,  leave  was  granted 
to  refile  it  instarUer,  A  general  demurrer  to  the  reply  was 
then  filed,  which,  upon  hearing,  was  overruled  and  an  ex- 
ception noted.  At  some  date  after  the  commencement  of 
the  action  there  was  filed  an  affidavit  in  attachment,  the 
grounds  alleged  therein  being  "  That  the  defendants,  and 
each  of  them,  are  about  to  remove  their  property,  or  a  part 
thereof,  out  of  the  jurisdiction  of  the  court  with  intent  to 
defraud  their  creditors;  are  about  to  convert  their  property, 
or  a  part  thereof,  into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  their  creditors ;  have  property  or  rights 
of  action  which  they  conceal ;  have  assigned,  removed,  dis- 
posed of,  and  are  about  to  dispose  of,  assign,  and  remove 
their  property,  or  a  part  thereof,  with  intent  to  defraud  their 
creditors."     An  undertaking  was  also  filed  and  approved 
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and.  a  writ  of  attachment  issued  and  served  bj  levy  upon  a 
stock  of  general  merchandise  then  in  the  possession  of,  and 
being  handled  and  sold  by  the  corporation,  at  its  place  of 
business  in  Weeping  Water.  There  was  a  separate  motion 
filed  for  defendants,  the  corporation,  Leach,  and  Reed,  re* 
s|)ective]y,  to  discharge  the  attachment,  the  reasons  being 
the  same  in  each,  and  as  follows:  ''First,  because  the  facts 
Mated  in  the  atiidavit  are  not  sufficient  to  justify  the  issuing 
of  the  same;  second,  because  the  statement  of  facts  in  said 
affidavit  are  untrue ;  third,  because  the  facts  set  forth  in  the 
affidavit  are  not  shown  to  have  existed  at  the  time  the  onler 
of  attachment  was  issued  and  the  affidavit  filed/'  These 
motions  were  heard  and  overruled  and  the  attachment  sus- 
tained May  31,  1892,  an  exception  being  noted  for  each 
party,  for  whom  motion  had  been  filed.  During  the  prog- 
ress of  the  case  there  was  a  petition  filed  by  the  bank,  the 
relief  sought  being  the  appointment  of  a  receiver  to  take 
possession  and  dispose  of  the  effects  of  the  corporation, 
Reed  Bros.  Company,  and  after  answer  to  this  petition  and 
reply  to  the  answer  a  trial  of  the  issues  with  reference  to 
the  appointment  of  a  receiver  was  had  and  the  application 
was  denied.  There  was  a  trial  to  the  court  without  the  in- 
tervention of  a  jury,  of  the  issues  in  the  main  action^  and 
findings  and  judgment  in  favor  of  the  bank,  and  the  at* 
tached  property  onlereil  sold.  Motions  for  new  trial  were 
filed  on  behalf  of  each  of  the  parties  defendant,  and  upon 
hearing  they  were  overruled  and  exceptions  noted  on  behalf 
of  such  parties,  and  the  case  has  been  presented  to  this 
court  for  review. 

The  first  assignment  of  error  which  we  shall  notice  is 
that  the  court  erred  in  overruling  the  demurrer  to  the  re- 
ply. We  are  inclined  to  the  view  of  counsel  for  plaintiffs 
in  error,  that  the  reply  was  unnecessary.  The  existence  of 
tlie  company  as  a  corporation  was  alleged  in  the  petition 
and  adnaitted  by  the  answer,  and  the  bank  could  not  in  a 
reply  change  front  entirely  and  make  this  a  suit  against  the 
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copartnership  and  deny  the  ezistenoe  of  what  it  had  pleaded 
in  the  petition^  i.  e.y  (he  corporate  being  of  the  oompany.  It 
is  further  assigned  for  plaintiffs  in  error  in  this  connection 
that  the  court,  having  overruled  the  demurrer  to  the  reply 
and  thus  outlined  the  issues,  evidence  was  offered  and  al- 
lowed to  be  introduced^  the  tendency  and  object  of  which 
was  to  show  that  the  corporation  was  conceived  and  born 
of  a  fraudulent  purpose  in  regard  to  the  creditors  of  the 
copartnership,  was  but  a  device  having  for  its  object  the  de* 
frauding  of  creditors  of  the  partnership,  and  hence  with- 
out a  legal  being,  and  naught  but  the  copartnership  under 
the  mask  of  an  attempted  incorporation.  Evidence  of 
the  character  indicated  was  adduced  and  received  during 
the  trial.  We  think  it  is  quite  clear,  however,  that  it  was 
not  with  the  purpose  and  intent  stated  by  counsel  for 
plaintiffs  in  error  in  their  argument,  but  as  tending  to 
show  how  and  why  the  in^Iebtedness,  which  was  originally 
that  of  the  copartnership,  became  that  of  the  corporation, 
and  for  such  purpose  it  was  in  the  main  competent.  As 
we  view  the  action  as  established  by  the  pleadings,  and  as, 
from  its  course  during  the  hearing,  the  trial  court  evidently 
did,  it  was  against  the  corporation,  and  to  so  maintain  it 
devolved  upon  the  bank,  or,  failing  in  this,  to  fail  entirely. 
Tlie 'evidence  which  was  introduced  at  the  trial  of  the  ap- 
plication for  a  receiver,  having  been  presented  in  transcript 
form,  was  allowed  and  made  a  part  of  the  te^itimony  dur- 
ing the  trial  of  the  issues  in  the  case  proper  and  in  respect 
to  the  attachment  and  contained  fully  as  much  of  the  alleged 
objectionable  matter  as  any  other  portion  of  the  testimony. 
If  counsel  expected  to  present  and  insist  upon  this  point  in 
the  case  they  should  have,  instead  of  agreeing  that  it  become 
part  of  the  record,  continued  their  objections.  Further- 
more, the  case  was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and  it  must  be  held  to  have  been  considered 
only  in  the  portions  and  to  the  extent  it  was  competent 
and  material,  and  it  follows  that  the  action  of  the  court  in 
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overruliDg  the  demurrer,  if  erroneons,  was  clearly  without 
prejudice  to  the  rights  of  the  complaining  parties. 

We  will  not  give  a  summary  of  the  entire  evidence  or  a 
discussion  of  its  parts  and  phrases  applicable  to  the  issues, 
but  will  refer  particularly  to  those  portions  which  we  deem 
specially  indicate  the  reasons  which,  probably,  largely  in- 
fluenced the  trial  court  to  the  conclusions  reached  and 
announced,  and  only  generally  to  other  portions.  It  was 
disclosed  by  the  evidence  that  there  was  a  copartnership  en- 
gaged in  a  general  mercantile  business  in  Weeping  Waten 
this  state,  under  the  firm  name  and  style  of  Reed  Bros.  & 
Co.,  and  which  had  existed  for  a  number  of  years  under 
this  or  a  very  similar  name;  that  on  or  immediately  prior 
to  April  1,  1890,  the  members  composing  the  firm  were  E. 
L.  Reed,  Harry  D.  Reed,  James  A.  Leach,  and  Helen  F. 
Reed,  or  the  heirs  of  Lucius  F.  Reed,  deceased;  that  on 
this  last  mentioned  date  the  firm  had  an  indebtedness  of 
about  $30,000  and  was  possessed  of  a  stock  of  goods 
of  the  value  of  $20,000,  and  notes  and  accounts  of  the 
aggregate  face  value  of  $10,000  or  $12,000.  On  this 
Ist  day  of  April,  1890,  the  corporation  styled  Reed  Bros* 
Company  was  formed,  the  parties  incorporators  being  the 
same  as  the  members  of  the  partnership  with  the  addition 
of  J.  H.  Bellows  and  R.  S.  Wilkinson.  The  $20,000 
worth  of  merchandise  owned  by  the  partnership  was  made 
the  fund  or  property  basis  of  the  corporation,  and  stock 
a^r^ating  a  like  amount,  in  shares  of  $100  each,  was 
issued  and  taken  by  the  parties  as  follows :  E.  L.  Reed, 
seventy-five  shares;  Harry  D.  Reed,  twenty-five  shares; 
Helen  F.  Reed,  fifly  shares;  James  A.  Leach,  twenty- 
five  shares;  R.  8.  Wilkinson,  ten  shares;  and  J.  H.  Bel- 
lows, ten  shares.  The  certificates  of  stock  distributed  to 
Harry  D.  Reed  and  Helen  F.  Reed  by  their  face  value 
represented  in  amount  the  interest  each  had  in  the  $20,000 
Btock  of  merchandise  when  it  belonged  to  the  partnership. 
The  twenty-five  shares  allotted  to  James  A.  Leach  repre- 
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sented  his  interest  in  the  partnership  and  $690.67^  which, 
it  is  stated  in  the  evidence,  he  paid  to  E.  L.  Reed  at  the 
time  the  shares  of  stock  were  delivered  to  him.  The  R. 
S.  Wilkinson  shares  were  executed  in  his  wife's  name  and 
were  issued  in  payment  of  an  indebtedness  of  the  partner- 
ship to  Wilkinson  for  services  rendered  for  it  by  him  as  an 
employe  in  the  capacity  of  book-keeper.  J.  H.  Bellows,  it 
is  claimed,  purchased  the  ten  shares  which  were  allotted  to 
him,  and  executed  and  delivered  to  E.  L.  Reed  his  prom- 
issory notes  in  the  amount  of  their  face  value,  which  were 
not  paid  and  the  shares  were  returned  to  E.  L.  Reed.  It 
is  also  of  the  evidence  that  the  corporation  received  title 
to  and  possession  of  the  merchandise  from  E.  L.  Reed, 
that  he  guarantied  the  payment  of  the  debts  of  the  part- 
nership and  received  the  stock  of  goods  for  so  doing,  and 
turned  it  over  to  the  corporation,  and  issued,  or  caused  to 
be  issued,  to  the  persons  hereinbefore  named,  certificates  of 
stock,  in  the  manner  and  for  the  purposes  we  have  just  in- 
dicated, mainly  to  extinguish  their  claims  as  partners 
against  the  merchandise  as  partnership  property.  It  was 
further  shown  that  the  stock  of  the  corporation,  except  the 
ten  shares  standing  in  the  name  of  Mrs.  Wilkinson,  was, 
just  a  short  time  prior  to  the  commencement  of  this  action, 
placed  under  the  control  of  E.  L.  Reed,  or  he  was  allowed, 
for  some  reason  which  was  not  disclosed  at  the  trial,  to 
assign  it  to  J.  V.  Parwell  &  Co.  as  collateral  security  for 
the  payment  of  indebtedness  of  the  former  partnership  in 
the  sum  of  $8,000,  which  it  is  further  claimed  E.  L.  Reed 
had  assumed,  and  of  which  he  had  guarantied  the  pay- 
ment The  evidence  in  r^ard  to  the  inception  and  forma- 
tion of  the  corporation,  including  its  succeeding  to  the 
property  in  and  possession  of  the  merchandise  and  business 
of  the  partnership,  and  the  manner  in  which  these  events 
transpired  and  were  effected,  has  no  force  in  this  case  to  the 
extent  that  it  is  claimed  that  it  shows  an  illegal  and  fraudu- 
ent  attempt  to  organize  a  corporation  and  absorb  the  as- 
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sets  of  the  partnership  and  thus  defraud  the  creditors  of 
the  firm,  for  this  action  was  predicated  upon  a  promise  or 
contract  of  the  corporation  and  the  suit  was  instituted 
against  it  to  collect  from  it,  as  a  corporation,  the  amount 
alleged  to  be  due  by  virtue  of  its  promise.  The  corporate 
existence  and  character  of  the  company  were  pleaded  and 
recognised  in  the  petition.  The  action  was  not  in  any  ex- 
tent or  in  any  d^ree  to  recover  whatever  of  the  property 
of  the  partnership  might  be  discovered  and  subject  it  to 
the  payment  of  the  debts  owing  by  the  firm  at  the  time 
the  corporation  was  created,  on  the  ground  of  fraud  and 
deceit  practiced  in  its  formation,  but,  under  the  issue  raised 
by  the  statement  in  the  answer,  that  the  debts  evidenced 
by  the  notes  in  suit  ''form  no  liability  or  claim  against  the 
defendant  corporation  herein,''  this  evidence  was  competent 
and  material  as  tending  to  show  that  this  debt  of  the  firm 
was  assumed  by  the  corporation,  although  no  open  agree- 
ment was  entered  into  to  that  effect,  and  these  facts,  ccmpled 
with  the  others  in  evidence,  fully  warranted  a  conclusion 
in  this  case  that  the  partnership  became  incorporated  and 
received  and  accepted  a  transfer  of  the  assets  of  the  part- 
nership to  be  appropriated  and  used  in  forwarding  the  ob- 
jects and  purposes  of  the  corporation,  and  by  so  doing  it 
assumed  the  liabilities  or  debts  of  the  firm.  (Cook,  Stock 
&  Stockholders  [3d  ed.],  sec.  671 ;  Williama  v.  Cdlby,  6  N. 
Y.  Sup.,  469;  Breman  Savings  Bank  v,  Branch-Orookes 
Saw  Co.,  16  S.  W.  Rep.  [Mo.],  209;  McElwee  Mfg.  Co. 
17.  Trowbridgt,  62  Hun  [N.  Y.],  471;  fiw/ett  v.  Wo^Aer- 
9ipQ(my  1  Strob.  Eq.  [8.  Car.],  209;  Booth  v.  Bunce,  88 
Am.  Dec.  [N.  Y.],  372.) 

The  testimony  in  respect  to  which  signature  was  attached 
to  the  notes  in  suit,  whether  that  of  the  corporation  or  of 
the  partnership,  was  conflicting,  and  the  finding  of  the 
trial  court  that  it  was  the  corporate  name  will  not  be  dis- 
turbed. E.  L.  Reed  was  president  of  the  corporation,  and 
he  was  the  person  who,  according  to  the  finding  of  the  trial 
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court,  signed  the  corporate  name  to  these  notes.  The  an- 
thority  to  execute  notes  for  the  corporation  was  conferred 
upon  its  secretary  and  treasurer^  and  it  is  contended  that 
tlie  president  was  without  authority  to  sign  the  notes,  and 
his  doing  so  did  not  bind  the  corporation.  The  corporation 
could  give  notes,  it  was  liable  for  this  debt,  and  after  the 
notes  were  signed  in  its  name  by  the  president  of  the  com- 
pany there  was  evidence  to  warrant  the  conclusion  that  it 
acquired  knowledge  of  the  act  of  signing,  or  that  at  least  it 
was  known  to  the  secretary  and  treasurer,  who  was  its  busi- 
ness manager  and  who  possessed  power  to  act  for  it  in  the 
execution  of  notes.  This,  with  other  evidence  bearing  upon 
this  point,  was  sufficient  to  sustain  the  finding  of  the  trial 
court,  that  the  corporation  acquiesced  in  and  ratified  the 
act  of  the  president  by  which  its  signature  appeared  upon 
the  notes.  (4  Thompson,  Corporations,  sees.  4941,  5286; 
Singer  Mfg.  (Jo.  v.  Belgart^  4  So.  Rep.  [Ala.],  400;  Tay- 
lor, Private  Corporations,  sees.,  212,  214,  216;  Campbdl  v. 
Pope,  96  Mo.,  468 ;  Indianapolis  Rolling  Mill  Co.  v.  8t. 
Louis,  F.  S.  &  W.  R.  Co.,  7  Sup.  Ct.  Rep.,  542.) 

The  assignments  of  error  in  this  case  were  mainly  di- 
rected against  the  findings  made  by  the  trial  court,  and  the 
views  we  have  expressed  dispose  of  those  which  refer  to  the 
findings  on  the  questions  adjudicated  in  the  main  case. 
There  are  some  which  relate  to  the  conclusion  announced 
by  the  trial  judge  in  the  attachment  branch  of  the  case. 
The  one  which  we  will  notice  particularly  was,  in  sub- 
stance, that  the  stock  of  goods  belonged  to  the  corporation 
and  had  for  several  months  been  as  rapidly  as  possible  con- 
verted into  cash  and  the  stock  reduced  in  the  aggregate  at 
least  several  thousand  dollars,  and  no  satisfactory  aooount 
was  made  of  the  money  derived  from  the  sales,  and  that  an 
intent  was  shown  to  defraud  at  least  the  plaintiflT  creditor. 
The  evidence  as  to  some  points  involved  in  the  attachment 
portion  of  the  suit  was,  we  think,  somewhat  meager  and 
unsatisfactory,  and  we  do  not  deem  it  necessary,  nor  do  we 


Vol.  46]       SEPTEMBER  TERM,  1895.  177 


Lindsay  y.  SUte. 


think  it  would  serve  any  useful  purpoee  to  quote  from, 
summarize,  or  discuss  it  at  length.  There  was  testimony 
to  support  the  finding  of  the  trial  court,  and  we  cannot  say, 
after  a  cafeful  examination  of  the  evidence,  such  finding 
was  manifestly  wrong,  hence  it  will  not  be  disturbed. 
The  judgment  of  the  district  court  is 


Affirmed. 


James  Lindsay  v.  State  of  Nebraska. 

Filed  Octobkb  16, 1893.    No.  7612. 

!•  Criminal  Law:  Rulinos  on  Motions:  Review.  Arnllngof 
the  district  ooort  apon  a  question  of  fact  presented  bj  motion 
tapported  by  affldavits  will  not  be  disturbed  in  the  sapreme 
eonrt  unless  snch  roling  is  dearlj  withoat  support  of  sufficient 
evidence. 

> :  Election  as  to  Case  in  Which  a  Motion  Was  Filed: 

Review.  On  a  motion  made  in  the  district  court  to  compel  an 
election  as  to  whether  the  case  in  which  the  motion  was  made  or 
another  case  inYolTiog  a  prosecution  for  the  same  offense  in  the 
same  court  should  be  dismissed,  the  ruling  of  the  district  court 
cannot  be  reviewed  in. the  supreme  court  in  the  absence  of  a 
proper  showing  that  in  the  district  court  there  were  in  fact  pend- 
ing two  cases  of  the  nature  indicated. 

Homicide:  Trial:  Misconduct  of  By-Standbbs:  Re- 
psoof:  Harmless  Ebbob.  During  a  trial  on  the  charge  of 
murder,  where  the  mother  of  the  deceased,  without  incitement 
thereto  or  responsibility  therefor  on  the  part  of  the  prosecution, 
in  the  presence  and  hearing  of  the  jurj,  charged  the  accused 
with  having  caused  the  death  of  her  son,  there  is  found  no  re- 
versible error,  since  the  record  shows  that  the  offender,  with  the 
prompt  approval  of  the  prosecuting  attomej,  was  promptly  by 
directions  of  the  court  removed  from  the  court  room,  to  which 
she  did  not  return  daring  the  trial.  Following  Debney  v.  8taU^ 
46  Neb.,  856,  and  McMahon  v.  State,  46  Neb.,  166. 

Misconduct  or  Pbosecutino  Attobnet:  Ck>NyERSA- 
TioKS  With  Jubobs:  Habmless  Ebbob.    While  tha  district 
16 
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court  might  properly  Mt  aside  the  Terdict  of  guilty  on  the  mere 
showing  that  the  prosecuting  attorney,  notwithstanding  the  in- 
structions of  the  court  forbidding  conversation  with  jurors,  bad 
talked  with  one  of  them,  yet  where,  upon  a  full  disclosure  of 
what  was  in  fact  said,  and  that  it  bad  no  relation  whatever  to  the 
subject-matter  of  the  trial  in  progress,  the  district  court  overruled 
•  a  motion  for  a  new  trial,  such  motion  will  not  be  disturbed  in 
the  supreme  court. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

The  facts  are  stated  by  the  commissioner. 

William  F,  Ourley  and  Beesan  &  Boot,  for  plaintiff  in 
error: 

The  following  cases  are  cited  in  support  of  the  assign- 
ment that  the  court  erred  in  overruling  the  motion  for  a 
change  of  venue:  Richmond  v.  StatCy  16  Neb.,  391;  State 
V.  Orafton,  56  N.  W.  Rep.  [la.],  257. 

The  court  should  have  compelled  the  county  attorney  to 
elect  whether  he  would  prosecute  for  prize-fighting  or  mur- 
der. (Criminal  Code,  sec.  436.) 

The  scene  enacted  in  the  court  room  during  the  trial  by 
the  mother  of  the  deceased  entitles  accused  to  a  new  trial. 
{Dower  v.  Churoh,  21  W.  Va.,  55;  Voster  v.  Merest,  3  Brod, 
&  Bing.  [Eng.],  272 ;  Knight  r.  Inhabitants  of  Freeport, 
13  Mass.,  217;  Johnson  v.  Root,  2  Clif.  [U.  S.],  108;  -He/- 
fron  V.  Gallupe,  55  Me.,  567.) 

There  was  error  in  the  statements  of  the  prosecuting  at- 
torney. {Hill  V.  State,  42  Neb.,  503 ;  Leahy  v.  State,  31 
Neb.,  566;  Johnson  v.  Root,  2  Clif.  [U.  S.],  108;  Cleve- 
land Paper  Co.  v.  Banks,  15  Neb.,  20.) 

The  judgment  should  be  reversed  for  misconduct  of 
counsel  for  the  prosecution  in  communicating  with  members 
of  the  jury.  {Lyons  v.  Lawrence,  12  111.  App.,  531;  Com- 
monweaUh  v,  Woi-mley,  8  Gratt.  [Va.],  71 2 ;  State  v.  Hascall, 
6  N.  H.,  352;  Springer  v.  StaJte,  34  Ga.,  379;  Staff&rd  v. 
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Giy  of  Oskaloosa^  57  la.,  748;  Veneman  v.  McCurtaiUy  3S 
Neb.,  643;  Oondy  v.  State,  24  Neb.,  727.) 

There  was  error  in  the  instructions  for  the  following  rea- 
sons: They  wese  unnecessarily  multiplied  (City  of  Lin- 
coin  V,  Holmes^  20  Neb.,  39);  the  meaning  was  obscure 
{Omaha  Street  R.  Co.  v.  Craig,  39  Neb.,  601);  they  failed 
to  present  all  the  issues  {Carrutli  v,  Harris,  41  Neb.,  789); 
some  stating  abstract  propositions  of  law  were  prejudicial 
(Vollmer  v.  State,  24  Neb.,  838;  Ballard  v.  State,  19  Neb.^ 
609;  Runge  v.  Brown,  23  Neb.,  817);  they  withdrew  ques- 
tions of  fact  from  the  jury  {Heldt  v.  State,  20  Neb.,  493; 
People  V.  Dick,  32  Cal.,  216 ;  People  v.  Casey,  65  Cal.,  260 ; 
State  V.  Mackey,  12  Ore.,  154;  State  v.  Whitney,  7  Ore., 
386;  Dolan  v.  State,  44  Neb.,  643.) 

A.  S.  Churchill,  Attorney  General,  Oeorge  A.  Day, 
Depuiy  Attorney  OenercU,  and  C.  8,  Polk,  for  the  state : 

The  motion  for  a  change  of  venue  was  properly  over- 
ruled. (Criminal  Code,  sec.  455;  State  v.  Orinklaw,  40 
Neb.,  759;  Smitli  v.  State,  4  Neb.,  286;  Olive  v.  StaU,  11 
Neb.,  1 ;  SlaU  r.  Dunn,  53  la.,  526 ;  State  v.  Williama,  63  la.^ 
135;  State  v.  Perigo,  70  la.,  661 ;  State  v.  Beck,  73  la.,  616; 
Perrin  v.  State,  81  Wis.,  135;  State  v.  Rowland,  72  la., 
327;  King  v.  State,  20  S.  W.  Rep.  [Tenn.],  169;  Horn  v. 
StaU,  13  So.  Rep.  [Ala.],  329 ;  Powei'  v.  People,  28  Pac. 
Rep.  [Colo.],  1121;  Muscoe  v.  Commonwealth,  12  S.  E. 
Rep.  [Va.],  790;  State  v.  Lee,  12  S.  W.  Rep.  [Mo.],  254 ; 
People  V.  Goldenaon,  19  Pac.  Rep.  [Cal.],  161;  Haeson  v. 
Commonwealth,  11  8.  W.  Rep.  [Ky.],  286.) 

The  court  did  not  err  in  overruling  the  accused^s  motion 
to  require  the  prosecuting  attorney  to  elect  as  to  the  in- 
formation upon  which  he  would  proceed  to  trial.  {Common-' 
wealth  V.  Bubeer,  80  Mass.,  83;  Commonwealth  v.  Harris 
Bon,  77  Mass.,  308;  Commonwealth  v.  Bakeman,  105  Mass., 
53;  Commonwealth  v,  Harris,  13  Allen  [Mass.],  534;  State 
V.  Standifer,  6  Port.  [Ala.],  523;   Commonwealth  v,  An^ 
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drew8,  2  Mass.,  408;  Vaughan  v.  Commonweaithf  2  Va. 
Cases,  273;  Teat  v.  Stete,  24  Am.  Rep.  [Miss.],  708.) 

The  conduct  of  the  mother  of  deceased  in  the  presence 
of  the  jury  during  the  trial  is  not  sufficient  ground  for  re- 
versal in  view  of  the  action  of  the  court  in  reference  thereto. 
{State  V.  Duaenberry,  20  8.  W.  Rep.  [Mo.],  461;  State  v. 
Laxlon,  78  N.  Car.,  564.) 

Prejudice  to  accused  did  not  result  from  misconduct  of 
the  jury  or  officers  of  the  court  {Stale  v.  Oraig^  43  N.  W. 
Rep.  [la.],  462;  State  v.  Richmond^  7  So.  Rep.  [La.], 
459;  State  v.  Bellow,  7  So.  Rep.  [La.],  782;  Slate  v.  Har- 
per, 7  S.  E.  Rep.  [N.  Car.],  730;  BaUey  v.  StaU,  9  S.  W. 
Rep.  [Tex.],  270;  Boyett  v.  State,  9  8.  W.  Rep.  [Tex.], 
275;  Commonwealth  v.  Gagle,  18  N.  E.  Rep.  [Mass.],  417; 
Territory  V.  Clayton,  19  Paa  Rep.  [Mont.],  293;  People  v. 
YutLing,  16  Pac.  Rep.  [Cal.],  489;  PrewU  v.  State,  4  So. 
Rep.  [Miss.],  346  ;  Stale  v.  Peyton,  2  8.  W.  Rep.  [Mo.], 
394;  Slate  v.  Collins,  86  Mo.,  250;  Territory  v.  Hart,  7 
Mont.,  489.) 

To  sustain  the  instructions  the  following  cases  are  cited : 
Carleton  v.  State,  43  Neb.,  373;  SevUU  v.  State,  49  O.  St., 
117. 

Ryan,  C. 

Plaintiff  in  error  was  convicted  of  manslaughter  in  the 
district  court  of  Cass  county.  His  term  of  imprisonment 
in  the  penitentiary  was  by  the  judgment  of  the  court  fixed 
at  two  years.  By  mutual  agreement  the  plaintiff  in  error 
and  Fletcher  Robbins  engaged  in  an  exhibition  about  mid- 
night between  August  9  and  August  10,  1894.  An  en- 
trance fee  was  charged  for  the  privilege  of  witnessing  the 
entertainment,  and  a  prize  of  $200  was  to  be  paid  to 
the  successful  contestant.  The  prosecution  insisted  upon 
the  trial  that  this  contest  was  a  prize  fight.  The  defense 
described  it  as  ^'a  sparring  match  for  scientific  points." 
The  accused,  upon  his  cross-examination,  when  asked  what 
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was  boxing  for  Bcientific  points,  answered :  ''  The  men  stand 
off  and  hit  each  other  with  the  back  of  their  gloves.''  It 
is  noty  perhaps,  within  the  lines  of  the  orderly  discussion 
of  this  case  now  to  say  it,  but  we  cannot  forbear  the  pres- 
ent observation  that  whether  the  descriptive  term  of  ''prize 
fight"  or  the  more  euphonious  designation  *^  sparring  for 
scientific  points"  is  employed,  one  fact  without  question 
was  established  by  the  evidence,  and  that  was  that  the  ac- 
cused caused  the  death  of  Fletcher  Robbins. 

In  the  brief  submitted  on  behalf  of  the  plaintiff  in  error 
the  first  proposition  discussed,  which  has  not  already  re- 
ceived incidental  notice,  is  that  the  court  erred  in  overrul- 
ing the  motion  for  a  change  of  venue.  Technically  this 
ruling  could  be  sustained  upon  the  authority  of  Olive  r. 
State,  11  Neb.,  1,  for  the  motion  was  in  terms  for  a  change 
of  venue  to  the  county  of  Otoe.  We  are  mindful,  how- 
ever, that  Otoe  county  and  Cass  county  constitute  the  sec- 
ond judicial  district,  and  that,  therefore,  if  the  motion  had 
been  made  in  the  most  approved  form  and  had  been  sus- 
tained, the  result  would  have  been  of  necessity  the  same  as 
though  sustained  in  the  form  in  which  it  was  made.  An 
examination  of  the  affidavits  submitted  in  support  of  the 
motion  with  those  in  opposition  convinces  us  that  this  as- 
signment is  not  well  founded  as  a  matter,  of  fact,  for  nearly 
all  the  affirmative  affidavits  ascribed  such  prejudice  as  ex- 
isted to  the  inhabitants  of  Plattsmouth,  a  city  which  is 
shown  to  contain  but  about  one-fourth  of  the  inhabitants  of 
Cass  county;  and  the  negative  affidavits  fairly  overcame 
the  force  of  those  in  resistance  of  which  they  were  filed. 

The  next  contention  for  plaintiff  in  error  relates  to  the 
refusal  to  compel  the  county  attorney  to  elect  whether  he 
would  prosecute  upon  the  information  in  this  case  or  for 
engaging  in  a  prize  fight  charged,  as  was  alleged  in  the 
motion,  in  another  case  pending  in  the  same  court.  In  tho 
record  we  find  no  proof  that  such  a  prosecution  as  that  last 
described  was  ever  pending  in  the  district  court  of  Cass 
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county.  The  reliance  of  counsel  apparently  is  upon  that 
part  of  the  motion  which  states:  "Reference  is  hereby 
made  to  the  records  and  files  of  the  court  in  support  of 
this  motion."  In  Lowe  v.  Riiey,  41  Neb,,  812,  it  was 
held:  "A  bill  of  exceptions  must  contain  all  the  evidence 
upon  which  questions  of  fact  are  to  be  determined,  a  ref- 
erence in  such  bill  to  evidence  to  be  found  by  reference  to 
another  bill  filed  in  an  independent  case  not  being  suffi- 
cient.'^  On  the  same  principle  it  is  not  proper  to  ask  a 
ruling  in  this  court  upon  a  question  of  fact  not  presented 
by  the  record  under  consideration. 

While  the  trial  was  in  progress  the  mother  and  a  sister 
of  Fletcher  Robbins  were  seated  near  and  within  sight  of 
the  jurors.  The  accused  was  called  to  the  witness  stand 
in  his  own  behalf.  Just  as  he  took  his  seat  the  mother  of 
the  deceased  suddenly  arose  and,  stepping  forward,  pointed 
her  finger  at  the  prisoner  in  an  excited  manner  and  cried 
out,  "You  hnve  killed  my  boy!  You  have  killed  my 
boy !''  This  is  assigned  as  error  because,  first,  it  was  per- 
mitted by  the  county  attorney,  and  second,  because  it  pre- 
vented a  fair  trial.  In  regard  to  the  alleged  remissness  of 
the  county  attorney  it  is  but  fair  to  say  that  Mrs.  Robbins 
had  been  told  by  him  before  the  trial  began  that  her  at- 
tendance was  not  necessary;  that  he  had  no  reason  to  ex- 
pect that  this  lady  would  in  any  way  interfere  with  the 
orderly  course  of  the  trial,  and  that,  as  soon  as  the  scene 
above  described  took  place,  he  joined  the  attorney  for  the 
prisoner  in  the  request  that  Mrs.  Robbins  be  removed  from 
the  court  room.  On  the  assignment  that  a  fair  trial  was 
prevented  it  is  proper  to  say  that  immediately  after  Mrs. 
Robbins  used  the  language  above  quoted  she  was  by  direc- 
tion of  the  presiding  judge  removed  from  the  court  room 
and  was  not  again  present  during  the  trial.  The  language 
of  Chief  Justice  Norval,  in'  an  opinion  filed  October  1, 
1895,  in  Debney  v.  States  46  Neb.,  856,  so  well  illustrates 
the  rule  which  should  govern  the  branch  of  the  case  nnder 


Vol.  46]       SEFIEMBER  TERM,  1895.  183 


Lindsay  y.  State. 


consideration  that  without  comment  it  is  reproduced  as  fol- 
lows: "It  appears  that  at  the  close  of  the  argument  of  the 
<M)unt7  attorney  to  the  jury  the  spectators  applauded  by 
stamping  of  feet  and  clapping  of  hands,  which  applause 
was  immediately  suppressed  by  the  presiding  judge,  who 
rebuked  the  persons  for  making  the  same.     It  was  also 
shown  that  the  applause  was  without  the  knowledge  or 
connivance  of  those  connected  with  the  prosecution.     *     * 
The  incident  complained  of  occurred  in  the  presence  and 
hearing  of  the  trial  judge  and  he  is  better  enabled  than  we 
to  determine  the  effect,  if  any,  the  applause  had  upon  the 
jury.    By  overruling  the  motion  for  a  new  trial  containing 
an  assignment  relating  thereto,  submitted  upon  the  affi- 
davits both  on  behalf  of  the  accused  and  the  state,  the 
trial  court  must  have  been  of  the  opinion  that  the  demon- 
stration was  not  of  such  a  nature  as  to  influence  the  ver- 
dict, and  no  prejudice  being  shown  its  determination  will 
not  be  interfered  with.  {Edney  v.  Baunif  44  Neb.,  294; 
StaU  V.  Duaenberry,  20  S.  W.  Rep.  [Mo.],  461.)"     (See, 
also,  MeMahoh  v.  8iaUy  46  Neb.,  166.)     The   language 
quoted  is  applicable  to  another  error  allied,  to-wit,  that 
the  prosecuting  attorney  misquoted  the  testimony  of  one 
of  the  witnesses  as  to  the  manner  in  which  the  accused 
had  managed  to  inflict  injuries  upon  the  person  of  the  de- 
ceased. 

After  the  jury  had  been  impaneled  the  court  directed  that 
the  jurors  should  not  be  permitted  to  separate  or  to  commu- 
nicate with  outside  parties  except  within  the  limitations 
which,  in  that  connection  were  prescribed,  and  were  such  as 
were  indispensable  to  arriving  at  and  returning  a  verdict. 
It  is  now  insisted  that  the  district  court  erred  in  refusing  to 
set  aside  the  verdict  upon  the  showing  made  in  the  motion 
for  a  new  trial.  There  were  minor  violations  of  these  in- 
structions of  the  court  urged,  but  as  to  them  it  is  unneces- 
sary to  enter  into  an  extended  review  of  the  evidence  sub- 
mitted, for  it  was  insufficient  to  justify  any  disapproval  of 
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the  ruling  complained  of.  The  principal  offense  in  this 
respect  is  imputed  to  £.  H.  Wooley,  ^q*>  ^^  attorney  who 
assisted  the  county  attorney  in  conducting  the  prosecutioD 
in  the  district  court.  As  the  misconduct  allied  is  charged 
against  one  of  the  managers  of  the  prosecution,  who,  by 
reason  of  being  a  member  of  the  bar,  should  not  be  per- 
mitted to  urge  ignorance  as  an  excuse,  it  is  deemed  best  to 
set  out  the  evidence  on  this  point  at  considerable  length. 

The  plaintiff  in  error  made  affidavit  that  at  about  11 
o'clock  P.  M.  of  the  day  preceding  that  on  which  this 
cau^e  was  finally  submitted  to  the  jury  the  said  affiant  was 
upstairs  in  the  Perkins  Hotel  at  Plattsmouth ;  that  upon 
request  of  his  attorney  he  went  down-stairs  to  the  hotel 
office  for  some  cigars;  '4hat  when  affiant  then  came  down- 
stairs  at  said  hour  he  saw  five  of  the  jurymen  before  whom 
the  above  entitled  cause  was  being  tried;  that  affiant  could 
not  discover  the  whereabouts  of  the  other  seven  members 
of  said  jury;  that  the  said  five  members  of  said  jury  were 
sitting  down  in  said  office  and  engaged  in  conversation ; 
that  in  the  midst  of  the  group  composed  of  said  jurymen 
was  E.  H.  Wooley,  prosecutor  for  the  state  in  this  case; 
that  the  said  Wooley  was  talking,  but  what  he  said  the  af* 
fiant  did  not  hear,  nor  did  he  hear  what  any  of  the  ^aid 
jurymen  said," 

The  affidavit  of  Mr.  Gurley,  one  of  the  attorneys  for 
the  accused,  showed  that  when  Mr.  Lindsay  was  in  affiant's 
room  he  was  sent  to  the  hotel  office  on  an  errand,  '<  and 
that  in  about  fifteen  or  twenty  minutes  defendant  returned 
and  stated  to  the  affiant  that  five  of  the  jurymen  in  said 
case,  together  with  the  deputy  sheriff  and  E.  H.  Wooley, 
one  of  the  attorneys  for  the  prosecution,  were  seated  down- 
stairs in  the  office  of  said  hotel,  apparently  engaged  in  con- 
versation; that  defendant  stated  that  he  could  not  discover 
the  whereabouts  of  the  other  jurymen." 

This  was  all  that  was  disclosed  in  the  affidavits  in  sup- 
port of  the  motion  for  a  new  trial  with  reference  to  the  al- 
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I^ed  miscondact  of  Mr.  Woolej.  In  view  of  the  fact  that 
in  a  matter  of  this  kind  a  presumption  is  more  likelj  to 
arise  against  an  attorney  assisting  in  or  conducting  the 
prosecution  than  against  a  disinterested  party,  it  is  required 
that  what  really  transpired  should  be  set  out  as  shown  in 
the  affidavits  submitted  for  that  purpose. 

Mr.  Wooley's  counter-affidavit  showed  that  between  10 
and  11  o'clock  of  the  night  referred  to  in  the  affidavit  of 
Mr.  Lindsay,  and  in  that  of  Mr.  Gurley,  he  went  to  the 
Perkins  Hotel,  and  having  removed  his  hat  and  coat, 
'^stepped  near  the  stove  for  the  purpose  of  warming  him- 
self; that  there  were  present  R.  W.  Hyers  and  several  of 
the  jurors  that  tried  this  case — affiant  does  not  remember 
how  many  of  said  jurors  were  present;  that  said  Hyers  was 
a  deputy  sheriff  or  bailiff  in  charge  of  the  jury;  that  affi- 
ant and  John  Adams  engaged  in  conyer«ation  upon  the 
subject  of  irrigation,  the  said  Adams  being  six  or  eight 
feet  distant  from  affiant,  and  that  all  of  said  conversation 
was  audible  to  those  present,  and  that  not  a  word  was  said 
at  that  time,  either  by  the  affiant  or  any  one  else,  regarding 
this  case;  that  such  conversation  continued  for  a  period  of 
about  ten  minutes,  when  said  Hyers  took  all  the  said  jurors 
up  to  their  room.'' 

R.  W.  Hyers,  in  his  affidavit,  said  that  as  deputy  sheriff 
of  Cass  county  he  had  charge  of  the  jurors  in  this  cause. 
His  language  in  one  part  of  the  affidavit  was  as  follows: 
'^This  affiant  further  states  that  during  the  whole  time  that 
he  had  charge  of  said  jury  no  person  whatever  except  the 
officers  in  charge  of  said  jury  ever  spoke  to  any  member  of 
said  jury  on  any  subject  whatsoever,  except  at  one  time 
when  a  few  words  pas^^ed  l>etween  juror  Adams  and  at- 
torney Wooley  on  the  subject  of  irrigation;  that  at  no  time 
was  any  person  allowed  to  mingle  with  said  jury,  and  at 
the  time  said  Adams  spoke  to  said  Wooley  they  were  not 
nearer  than  eight  feet."  In  his  affidavit  Mr.  Hyers  stated 
that  when  the  above  conversation  took  place,  five  of  the 
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jurors  were  present,  having  just  returned  from  the  water- 
closet  with  affiant,  and  that  on  their  way  back  to  their 
room  these  five  jurors,  with  affiant,  had  stopped  to  warm 
themselves  at  the  stove  in  the  hotel  office  when  the  conver- 
sation between  Mr.  Wooley  and  Mr.  Adams  took  place. 

In  respect  to  this  conversation  Mr.  Adams  in  his  affida- 
vit stated  that  during  the  trial  he  had  had  no  conversation 
on  any  subject  ''except  on  the  evening  of  March  6,  when 
a  few  of  the  jurors  in  charge  of  the  deputy  sheri£P,  R.  W. 
Hyers,  on  returning  from  the  water-closet,  stopped  a  few 
moments  at  the  stove  of  the  hotel  to  warm  themselves,  and, 
while  there,  the  said  Hyers  entered  into  a  short  conversa- 
tion with  attorney  Wooley  on  the  subject  of  irrigation,  and 
while  they  were  thus  conversing  the  affiant  addressed  a 
few  questions  to  them  on  the  same  subject;  that  this  is  the 
whole  conversation  had  by  the  affiant  with  any  one  not  a 
court  officer  in  charge  of  the  jury." 

It  is  apparent  to  the  most  casual  reader  of  these  affidavits 
that  there  was  no  attempt  to  show  by  either  Mr.  Lindsay 
or  Mr.  Gurley  what  conv^sation  took  place  between  Mr. 
Wooley  and  any  member  of  the  jury.  From  the  fact  un- 
explained that  an  attorney  for  the  prosecution,  contrary  to 
the  directions  of  the  court,  conversed  with  one  of  these 
jurors  the  district  court  would  be  justified  in  setting  aside 
the  verdict  of  guilty  afterwards  returned.  In  this  case, 
however,  while  Mr.  Wooley  should  not  so  far  have  disre- 
garded the  instructions  of  the  court  as  to  converse  with 
one  of  the  jurors  upon  the  most  innocent  subject,  yet  we 
cannot  believe  that  this  indiscretion  should  be  fraught  with 
consequences  so  serious  as  the  reversal  of  the  judgment  of 
conviction  when  the  conversation  could  have  had  no  tend- 
ency to  prejudice  the  right  of  the  accused  to  a  fair  and  im- 
partial trial. 

There  are  several  criticisms  of  the  instructions  given  and 
of  those  refused,  but  we  are  not  able  to  discover  substantial 
grounds  for  an  inference  of  prejudice  either  from  giving  or 
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refusing  instructions.  It  is  quite  probable  that  nothing 
would  have  been  lost,  and  something  would  have  been 
gained,  had  fewer  instructions  been  given.  Counsel  for  the 
accused  presented  every  question  possible  in  different  forms 
and  by  repeated  requests  for  instructions,  and  it  was  evi- 
dently to  meet  every  phase  presented  that  the  numerous  in- 
structions were  given.  In  modifying  such  instructions  as 
were  modified  there  was  no  prejudicial  change  made,  though, 
perhaps,  iu  some  instances  the  instructions  might  as  well 
have  been  given  as  requested.    The  judgment  of  the  district 


court  IS 


Affirmed. 


Douglas  S.  Conley  v.  State  of  Nebraska. 
Filed  October  15,  1895.    No.  7446. 

Sheriflb:  Conversion:  Embezzlement.  A  sheriff  isanofiSoer 
elected  to  an  ofiSce  of  public  trust  in  this  state,  and  for  the  con- 
Tersion  to  his  own  use  of  any  moneys  that  shall  come  into  his 
hands  by  yirtue  of  his  office  may  be  prosecuted  for  embezzlement 
under  section  121  of  the  Criminal  Code. 


46    187 
62  445n 


2.  : : :  Information.  Where  a  sheriff  by  virtue 

of  an  order  of  sale  issued  upon  a  decree  of  foreclosure  had  sold 
the  lands  therein  described  and  collected  the  amount  of  the  bid 
of  the  purchaser,  which,  before  an  order  of  the  court  directing 
to  whom  it  should  be  paid  out  had  been  made,  he  had  converted  to 
his  own  use,  it  was  not  essential  in  an  information  against  such 
officer  to  allege  to  whom  such  money  belonged,  and  an  allegation 
of  that  kind  should  be  rejected  as  surplusage  when  the  informa- 
tion independently  of  such  allegation  fully  stated  the  facts  above 
indicated. 

Error  to  the  district  court  for  Phelps  county.     Tried 
below  before  Beall,  J. 

J.  L.  MoPheely,  Hall,  St.  Clair  &  Roberta,  and  F.  G. 


188  NEBRASKA  REPORTS.  [Vol.  46 


Conley  v.  State. 


HameVy  for  plaintiff  in  error,  cited:  People  r.  Allen,  5  Den. 
[N.  Y.],  76;  Stoker  v.  People,  114  111.,  320;  State  v.  Den- 
ton, 22  Atl.  Rep.  [Md.],  305  >  Doyle  v.  Alderman  of  Ra- 
leigh, 46  Am.  Rep.  [N.  Car.],  677 ;  Worthy  v.  Barrett,  63 
N.  Car.,  199;  Eliason  v.  Coleman,  86  N.  Car.,  235;  State 
V.  Stanley,  8  Am.  Rep.  [N.  Car.],  488;  Walker  v.  City  of 
Cincinnati,  21  O.  St.,  14;  Braithwaite  v.  State,  28  Neb., 
835;  Burke  v.  State,  34  O.  St.,  79;  Lightner  v.  Steinagel, 
33  111.,  513;  Reg.  v.  Gibbs,  Dears  [Eng.],  445;  StaJte  v. 
Foder,  11  la.,  291;  Rex  v.  Mason,  Dowl.  &  R.  N.  P. 
[Eng.],  22;  Rex  v.  Barker,  Dowl.  &  R.  N.  P.  [Eng.],  19; 
Reg.  V.  Glover,  Leigh  &  C.  [Eng.],  466;  Reg.  v.  Fletcher, 
Leigh  &  C.  [Eng.],  180;  Reg,  v.  Hastie,  Leigh  &  C.  [Eng.], 
269;  Rex  v.  Hodgson,  3  C.  &  P.  [Eng.],  422;  State  v. 
Butler,  5  Am.  Crim.  L.  £S.  Car.],  207 ;  Snapp  v.  Common- 
wealth, 6  Am.  Crim.  L.  [Ky.],  189. 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  state,  cited :  Doyle  v. 
Alderman  of  Raleigh,  89  N.  Car.,  133;  People  v.  Bedell, 
2  Hill  [N.  Y.],  196;  Vaughn  v.  English,  8  Cal.,  41;  In 
re  Corliss,  11  R.  L,  638;  SUUe  v.  Brooks,  42  Tex.,  63; 
Ogden  v.  Raymond,  22  Conn.,  379;  IState  v.  Anderson,  45 
O.  St.,  196;  Commonwealth  v.  Tucke^^man,  76  Mass.,  173; 
State  V.  Tompkins,  32  La.  Ann.,  620;  CommonwealUi  v. 
Ricketson,  5  Met.  [Mas?.],  412;  Taylor  v.  Shemwell,  4  B. 
Mon.  [Ky.],  575;  McDowell  v.  Crawford,  11  Gratt.  [Va.], 
377 ;  Hess  v,  Wilcox,  58  la.,  380 ;  Tierney  v.  Spiva,  76 
Mo.,  279;  Ruggles  v.  Coffin,  70  Me.,  468;  Breedlove  t\ 
Bundy,  96  Ind.,  319;  Fishei*  v.  State,  40  N.  J.  Law,  169. 

A.  J,  Shafer,  also  for  the  state. 

Ryan,  C. 

The  plaintiff  in  error  was  convicted  of  embezzlement  in 
the  district  court  of  Phelps  county.  There  were  three  counts 
in  the  information,  but  as  the  verdict  of  guilty  referred 
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only  to  the  offense  described  in  the  last  count,  this  alone 
need  be  considered.  In  this  count  it  was  charged  that 
Douglas  S.  Conley,  at  all  times  referred  to,  was  the  sheriff* 
of  the  aforesaid  county ;  that  said  oflBce  of  sheriff  was  one 
of  public  trust;  that  said  Conley  on  August  16,  1893,  as 
sheriff,  made  and  conducted  a  sale  of  the  northwest  quarter 
of  section  30,  in  town  6  north,  of  range  19  west,  6th  P. 
M.,  the  said  land  being  in  Phelps  county,  by  virtue  of  an 
order  of  sale  issued  and  directed  to  him  as  such  sheriff  in 
an  action  of  foreclosure  of  mortgage  had  by  the  Colonial 
&  United  States  Mortgage  Company  (Limited)  against 
Charles  A.  Draws  and  others ;  that  as  such  sheriff  and  pub- 
lic officer,  and  by  virtue  of  his  said  office  of  public  trust, 
he  received  $667,  the  amount  bidden  on  the  sale.  The  em* 
bezzlement  charged  was  the  unlawful  conversion  of  the 
sum  above  mentioned  by  said  sheriff^  to  his  own  use  with- 
out the  consent  of  the  mortgage  company  aforesaid. 

The  facts  above  charged  were  unquestionably  established 
by  the  evidence.  It  is  contended  on  behalf  of  the  plaint- 
iff in  error,  however,  that  in  the  information  there  was  no 
averment,  and  by  the  evidence  no  proof  that  the  mortgage 
company  was  a  corporation.  It  is  furthermore  insisted 
that  since  by  the  information,  in  addition  to  the  averments 
already  noted,  it  was  charged  that  the  money  misappro- 
priated belonged  to  the  mortage  company  above  described, 
the  conviction  cannot  be  sustained,  for  the  reason  that  the 
proofs  merely  showed  that  the  amount  of  the  bid  was  paid 
into  the  sheriff's  hands,  and  that,  at  least  until  ordered  paid 
to  said  mortgage  company,  that  company  had  no  ownership 
of  it.  There  was  a  confirmation  of  the  foreclosure  sale,  but 
there  has  been  no  order  to  pay  the  proceeds  of  the  sale  to 
any  one.  The  sale  by  foreclosure  is  regarded  as  a  sale  by 
the  court  itself,  conducted  by  means  of  its  executive  officer, 
the  sheriff,  liable  as  such,  or  by  some  other  person  thereto 
authorized  by  the  court.  (Code  of  Civil  Procedure,  sec. 
852.)     In  case  of  a  refusal  to  pay  the  amount  of  his  bid  a 
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purchaser  may  be  compelled  to  complete  his  purchase  by 
such  payment.  {Gregory  v.  Tingley,  18  Neb.,  318;  State  v. 
HoUiday,  35  Neb.,  327.)  By  section  854,  Code  of  Civil 
Procedure,  it  is  provided  that  "the  proceeds  of  every  sale 
made  under  a  decree  in  chancery  shall  be  applied  to  the  dis* 
charge  of  the  debt  adjudged  by  such  court  to  be  due,  and  of 
the  costs  awarded,  and  if  there  be  any  surplus,  it  shall  be 
brought  into  court  for  the  use  of  the  defendant,  or  of  the 
person  entitled  thereto,  subject  to  the  order  of  the  court." 
The  clause  last  quoted  applies  not  merely  to  the  surplus  but 
to  the  entire  proceeds  of  the  sale,  which,  therefore,  are  "sub- 
ject to  the  order  of  the  court,'^  until  paid  out  In  the  case 
at  bar  it  was  shown  that  by  the  decree  of  foreclosure  there 
had  been  adjudged  due  to  the  Colonial  &  United  States 
Mortgage  Company  the  sum  of  $781.45.  For  the  pay- 
ment of  this  sum  with  interest  and  costs  a  sale  was  directed, 
and  the  return  of  the  sheriff  upon  the  order  of  sale  issued 
under  this  decree  recited  that  after  payment  of  costs  there 
was  applicable  to  the  judgment  the  sum  of  $600.28.  Until 
this  return  was  approved  by  the  court  this  money  in  strict- 
ness would  not  belong  to  the  foreclosure  plaintiff.^  The 
information  supported  by  the  proofs  showed  fully  how  the 
money  was  realized  and  in  what  situation  it  was  when  mis- 
appropriated. The  conclusion  of  the  county  attorney  that 
the  money  belonged  to  the  mortgage  company,  superadded 
to  the  essential  facts  set  out  in  the  information,  was  merely 
surplusage  and  may  therefore  be  ignored.  If  required  to 
allege  correctly  who  would  be  entitled  to  the  money  when 
the  court  should  direct  its  distribution,  the  county  attorney* 
in  a  case  like  that  under  consideration,  would  have  been  re- 
quired to  state  not  only  all  existing  facts,  but  in  effect,  an- 
ticipating the  future,  would  be  required  to  state  what  order 
the  court  would  have  made  had  the  money  in  the  meantime 
not  been  misappropriated.  The  law  does  not  require  a  vain 
thing,  and  this,  if  a  requirement,  would  amount  to  nothing 
less.     If  there  was  no  requirement  of  mention  of  owner- 


Vol.  46]      SEPTEMBER  TERM,  1895.  191 


Oonley  y.  State. 


ship  as  above  indicatedy  there  was  no  necessity  that  by  the 
ioformation  or  proo&  should  be  described  the  corporate 
capacity  of  one  whose  ownership  was  not. required  to  be 
shown.  That  part  of  section  121  of  the  Criminal  Code 
which  is  essential  in  this  case  is  in  this  language :  '^If  any 
officer  elected  or  appointed  to  any  office  of  public  trust  in 
the  state  ♦  *  ♦  gfaall  embezzle  or  convert  to  his  or 
her  own  use  any  money,  property,  rights  in  action,  or  other 
valuable  security  or  effects  whatever,  belonging  to  any  in- 
dividual, or  company,  or  association,  that  shall  come  into 
his  or  her  possession  by  virtue  or  under  color  of  his  or  her 
relation  as  officer,  *  ♦  *  every  such  person  so  offend- 
ing shall  be  punished  in  the  manner  provided  by  law  for 
feloniously  stealing  property  of  the  value  of  the  article  so 
embezzled/' 

It  is  urged  that  the  sheriff,  in  conducting  the  sale  which 
he  did,  and  aflterwards  acting  as  custodian  of  the  moneys 
realized,  was  not  acting  as  an  officer  elected  to  an  office  of 
public  trust.  In  support  of  this  position  several  adjudged 
cases  have  been  cited  with  great  apparent  confidence.  Of 
these  we  shall  notice  such  as  in  oral  argument  were  spe- 
ciaXly  relied  upon,  and  from  their  similarity  to  each  other 
it  may  readily  be  inferred  upon  what  lines  all  the  cited 
cases  were  determined.  The  case  more  relied  upon  than 
any  other  was  Stoker  v.  People,  114  111.,  320.  In  that  case 
an  indictment  had  been  found  against  Stoker,  a  constable, 
who,  by  virtue  of  certain  executions  in  favor  of  Aultman, 
Miller  &  Co.  entrusted  to  him  as  such  officer,  had  collected 
over  $200  which  he  had  failed  to  pay  over.  The  section 
of  the  statute  under  which  this  prosecution  was  had  pro- 
vided: '^Whoever  embezzles  or  fraudulently  converts  to 
his  own  use  ♦  ^*  *  money,  goods,  ♦  ♦  *  deliv- 
ered to  him  which  may  be  the  subject  of  larceny,  or  any 
part  thereof,  shall  be  deemed  guilty  of  larceny.''  The 
court  held  that  no  conviction  should  have  been  had  under 
the  provisions  of  this  section,  for  the  reason  that  it  was 
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geaeral  ia  its  terms  and  did  not  contain  the  word  ^'consta- 
ble/' whereas,  in  section  79  of  the  same  chapter,  in  which 
the  section  quoted  is  found,  there  was  express  mention  of 
constables  in  connection  with  a  different  definition  of  embez- 
zlement. People  V,  AlleUf  5  Den.  [N.  Y.J,  76,  is  also  a 
favorite  citation  of  the  plaintiff  in  error.  In  that  case 
Snyder  had  employed  Allen,  a  constable,  to  collect  several 
bills  due  him.  This  constable  was  authorized  to  take  out 
summonses  before  a  justice  of  the  peace  named  and  go  with 
them  and  demand  payments.  If  the  demand  was  paid, 
process  was  not  to  be  served,  but  if  not,  service  was  to  be 
made  and  Allen  was  then  to  appear  for  Snyder  and  obtain 
judgment.  Daniel  Darrow  paid  one  of  these  bills  against 
him  on  presentation  ;  nevertheless,  without  service  of  pro- 
cess, Allen  procured  a  judgment  against  him  in  favor  of 
Snyder.  The  indictment  of  Allen  was  for  embezzling  the 
amount  he,  as  an  agent  of  Snyder,  had  collected  of  Darrow. 
In  the  supreme  court  it  was  held  that  as  the  statute  limited 
the  term  "  embezzlement ''  to  clerks  and  servants,  an  in- 
dictment which  charged  that  the  misappropriation  was  by 
an  agent  was  bad.  In  State  v,  Denton^  22  Atl.  Rep.  [Md.], 
305,  the  indictment  of  clerk  of  the  board  of  county  commis- 
sioners as  a  public  officer  was  held  bad  for  the  reason  that 
such  clerk  was  appointed  under  a  statute  which  provided: 
"The  county  commissioners  of  each  county  in  this  state 
are  declared  to  be  a  corporation  and  shall  have  full  power 
to  appoint  *  *  *  road  supervisors,  collectors  of  taxes, 
trustees  of  the  poor,  a  clerk  to  their  board,  and  all  other 
officers,  agents,  and  servants  required  for  county  purposes.'^ 
There  is  no  argument  necessary  to  show  how  inapplicable 
these  adjudications  are  to  the  facts  of  the  case  which  we 
have  under  consideration.  A  further  review  of  citations 
would  but  serve  to  present  for  consideration  other  cases 
equally  foreign  to  our  inquiry.  It  admits  of  no  question 
that  a  sheriff  is  a  public  officer ;  that  is,  one  who  has  a  duty 
to  perform  concerning  the  public,  as  defined  in  HUlv.  Boy^ 
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landy  40  Miss.,  625.  He  is  equally  to  be  so  r^arded  un- 
der the  definition  given  in  Bunn  v.  People,  45  III.,  400, 
that,  *' Every  man  is  a  public  oflBcer  who  hath  any  duty 
concerning  the  public;  and  he  is  not  the  less  a  public  offi* 
cer  when  his  authority  is  confined  to  narrow  limits,  because 
it  is  the  duty  and  nature  of  that  duty  which  make  him  a 
public  oflBcer  and  not  the  extent  of  his  authority/'  Of 
like  applicability  is  this  definition  in  Bradford  v.  Juaiicetf 
Inferior  Courts  33  Ga.,  336,  to- wit:  "Where  an  individual 
has  been  appointed  or  elected  in  a  manner  prescribed  by 
law,  has  a  designation  or  title  given  him  by  law,  *  *  * 
he  must  be  regarded  as  a  public  oflBcer."  The  language  of 
section  121,  Criminal  Code,  is  "if  any  person  elected  or  ap- 
pointed to  any  oflBce  of  public  trust,  etc."  This  is,  in  eflPect, 
if  any  public  oflBcer;  for,  in  Matter  of  Daniel  Wood,  1 
Hopk.  Ch.  [N.  Y.],  8,  it  was  said:  "The  words  'public 
trust,'  still  more  comprehensive,  appear  to  include  every 
agency  in  which  the  public,  reposing  special  confidence  in 
particular  persons,  appoint  them  for  the  performance  of 
some  duty  or  service."  It  has  already  been  noted  that  the 
plaintiflP  in  error  when  he  misappropriated  the  funds  in  his 
hands  was  acting  as  sheriflT.  By  virtue  of  his  oflBce  of 
public  trust  he  obtained  and  appropriated  to  his  own  use 
this  money,  is  but  a  concise  and  accurate  description  of 
his  ofiense  which  is  clearly  within  the  terms  of  the  statute 
under  which  he  was  convicted. 

It  is  complained  that  one  of  the  jurors  had  expressed  an 
unqualified  opinion  as  to  the  guilt  of  Conley  before  he  was 
called  into  the  box.  We  have  considered  fully  this  com- 
plaint, and  our  conclusion  is  that  there  exists  no  ground  for 
this  contention.  The  proofs  submitted  on  this  point  show 
that  just  before  the  juror  was  called  be  said  he  hoped  he 
would  not  be  required  to  serve  in  this  case.  When  asked 
how  he  would  avoid  it  when  called,  he  said  that  he  would 
tell  them  that  he  would  send  the  prisoner  up  for  life,  so 
that  he,  the  juror,  would  get  oflT  the  jury.  This  waa  not 
17 
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the  expression  of  an  opinion.  It  was  but  an  excuse  which 
he  said  that  he  would  present  to  avoid  being  compelled  to 
serve.  This  juror,  on  oath,  said  that  this  was  spoken  in 
jest,  merely,  and  this  we  are  inclined  to  believe,  for  in  his 
voir  dire  examination  submitted  for  our  consideration  no 
such  language  occurs. 

There  is  no  question  presented  or  argued  which  has  not 
been  already  discussed,  and  there  being  found  no  error  in 
the  record  the  judgment  of  the  district  court  is 


Affirmed. 


American  Water- Works  Company  v.  State  of 
Nebraska,  ex  rel.  W.  I.  Walker. 

Filed  Ootobbb  15, 1895.    No.  5152. 

1.  Pleading :  Demubbeb.     A  demairer  to  a  pleading  admits  the 

truth  of  the  facts  well  pleaded  for  the  purpose  of  determiniDg 
their  safficienoj  as  a  caase  of  action  or  defense,  hat  it  does  not 
admit  the  correctness  of  the  conclusions  of  law  drawn  therefrom 
hj  the  pleader. 

2.  Water  Companies:  Duty  to  Inhabitants  of  City:  Pub- 

lic Use.  a  private  corporation  which  procares  from  a  manici- 
pal  corporation  a  franchise  for  supplying  the  latter  and  its 
inhabitants  with  water,  and  by  yirtue  of  which  franchise  it  is 
permitted  to  and  does  use  the  streets  and  alleys  of  such  munici- 
pal corporation  in  the  carrying  on  of  its  business,  becomes 
thereby  affected  with  a  public  use  and  assumes  a  public  duty. 
That  duty  is  to  furnish  water  at  reasonable  rates  to  all  the  in- 
habitants of  the  municipal  corporation,  and  to  charge  each  in- 
habitant for  water  furnished  the  same  price  it  charges  erery 
other  inhabitant  for  the  same  seryioe  under  the  same  or  similar 
conditions. 

3.  :  Rules.    Such  a  corporation  has  the  right  to  adopt  all 

such  rules  for  its  convenience  and  security  as  are  reasonable  and 
just,  and  to  decline  to  furnish  water  to  any  inhabitant  who  re- 
fuses to  comply  with  such  reasonable  rules. 


\ 


Vol.  46]       SEPTEMBER  TERM,  1895.  195 


American  Water-Works  Go.  v.  State. 


:  .     For  Boch  a  rule  to  bo  Talid  and  enforceable  it 

most  in  itself  be  lawfal  and  J  oat  and  most  not  be  discriminatory 
in  its  nature. 


:  :  Validity  op  Chabob  for  Turning  On  and- 

Off  Water.  A  rale  of  a  private  corporation  engaged  in  sup- 
plying a  city  and  its  inhabitants  with  water  in  pnrsnance  of  a 
franchise  granted  by  such  city,  provided:  ''Water  rents  will  be 
dae  and  payable  on  the  1st  days  of  January  and  July  of  each 
year  in  advance  at  the  company's  office.  «  «  «  if  not  paid 
within  thirty  days  after  they  fall  due,  the  water  will  be  turned 
off  and  not  turned  on  again  until  all  back  rents  aro  paid,  in- 
cluding a  charge  of  $1  for  turning  the  water  off  and  on."  Hddf 
That  so  much  of  said  rule  as  required  a  patron  in  default  for 
water  rents  to  pay  $1  as  a  condition  precedent  to  his  right  ta 
again  be  furnished  with  water  was  unreasonable,  discriminatory^ 
and  void. 


6.  :  :  :  MANDAMU&  A  patron  of  such  corpora- 
tion fiiiled  to  pay  his  water  rent  on  July  1.  His  default  con- 
tinued to  August  17,  when  the  corporation  shut  the  water  off 
from  the  patron's  premises.  August  18  the  patron  tendered  the 
oorporation  the  water  root  fixed  by  its  rules  from  July  1  to  De- 
cember 31,  and  requested  that  the  water  might  again  be  turned 
on,  but  refused  to  pay  the  $1  required  by  the  rule  for  turning; 
on  and  off  the  water.  Heid,  (1)  That  the  corporation  would  be- 
compelled  by  mandamus  to  turn  the  water  on  the  patron's  prem- 
ises; (2)  that  the  inability  of  the  oorporation  to  collect  the  $1 
from  the  patron  by  the  ordinary  process  of  law,  because  of  the 
latter's  insolvency,  afforded  no  excuse  to  the  corporation  for  not 
supplying  the  patron  with  water. 

7.  Public  Ck>rporations:  Discrimination:  Mandamus.    State 

V.  Nebraska  Telephone  Co,,  17  Neb.,  126,  followed  and  reaffirmed. 

Error  from  the  district  court  of  Douglas  countj.  Tried, 
below  before  iRyiNE,  J. 

The  facts  are  stated  in  the  opinion. 

Qmnell  &  IveSy  for  plaintiff  in  error: 

The  water  company  has  the  right  and  power  to  make  and 
enforce  the  regulation  providing  for  a  charge  for  shutting 
off  and  turning  on  water,  provided  it  is  a  reasonable  rule 
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^nd  free  from  the  charge  of  uolawful  discrimination.  (Dari- 
Tnouth  College  v.  Woodward,  4  Wheat.  [U.  S.],  518;  Oirard 
Life  Ins.  Co.  v.  City  of  Philadelphia,  88  Pa.  St.,  394;  Wen- 
dell  f.  State,  62  Wis.,  300;  Cleveland,  C.  &  C.  R.  Co.  v. 
JBartram,  110.  St.,  457 ;  Shepard  v,  Milwaukee  Oaa  Light 
Co.,  C  Wis.,  539;  Rockland  Water  Co.  v.  Adams,  24  Atl. 
Hep.  [Me.],  840;  Tacoma  Hotel  Co.  v.  Tacoma  Light  & 
Water  Co.,  28  Pa.  Rep.  [Wash.],  517;  Thomas  v.  Peter- 
•son,  24  S.  W.  Rep.  [Tex.],  1125;  William  v.  Mutual  Oas 
Co.,  18  N.  W.  Rep.  [Mich.],  236;  Shepard  v.  Milwaukee 
Oas  Light  Co.,  6  Wis.,  539 ;  State  v.  Sedalia  Oas  Light 
Co.,  34  Mo.  App.,  501 ;  Ferguson  v.  Metropolitan  Gas  Light 
Co.,  37  How.  Pr.  [N.  Y.],  191 ;  People  v.  Manhaitan  Oas 
Light  Co.,  45  Barb.  [N.  Y.],  136.) 

The  rule  in  controversy  does  not  make  an  unlawful  dis- 
crimination, and  is  a  reasonable  rule.  (2  Rorer,  Railroads 
[ed.  1884],  1369).  • 

The  Webster  Telephone  Case,  17  Neb.,  126,  does  not  ap- 
ply for  the  following  reasons :  (1.)  In  that  case  no  violation 
of  a  general  rule  or  regulation  of  the  respondent  was  shown. 
{2.)  The  reasonableness  of  the  respondent's  charge  against 
the  relator  was  in  dispute  between  the  parties.  (3.)  The  re- 
lator was  financially  able  to  respond  to  any  judgment  which 
the  telephone  company  might  obtain  against  him.  (4.)  The 
action  of  the  respondent  was  arbitrary  and  discriminative 
iigainst  the  relator. 

Charles  A.  Ooss,  contra: 

The  rule  of  the  company  providing  for  a  charge  of  one 
dollar  for  shutting  off  the  water  and  turning  it  on  is  un- 
reasonable and  should  not  be  enforced.  {Shiras  v.  Ewing, 
48  Kan.,  170;  Shepard  v,  Milwaukee  Oas  Light  Co.,  11 
Wis.,  234;  MoDaniel  v.  Springfield  Water- Works  Co.,  48 
Mo.  App.,  273;  Oas  Light  Co.  v.  CoUiday,  25  Md.,  1; 
Hayd  V.  Washington  Oas  Light  Co.,  1  Mackey  [D.  C.],331 ; 
Morey  v.  Metropolitan  Oas  Light  Co.^  38  N.  Y.  Superior  Ct., 
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185;  New  Orleans  Oas  Light  Co.  v.  Paulding ^  12  Rob. 
[La.],  378;  Siokles  ».  Manhattan  Oas  Light  Co.,  64  How.. 
Pr.  [N.  Y.],  33;  Gray  v.  Elbling,  35  Neb.,  278.) 

The  role  is  discriminatory.  {Webster  Telephone  Case,  17 
Neb.,  126;  JeffersonvUle  R.  Co.  v.  Rogers,  38  Ind.,  116; 
Indianapolis,  P.  &  C.  R.  Co.  v.  Rinard,  46  Ind.,  293;  Clever 
land,  a  &  C.  R.  Co.  v.  Bartram,  11  O.  St.,  457.) 

Raoan,  C. 

The  state  of  Nebraska,  upon  the  relation  of  W.  I.  Walker, 
filed  an  application  in  the  district  court  of  Douglas  county 
against  the  American  Water- Works  Company  (hereinafter 
called  the  "  Water  Company  ")  for  a  peremptory  writ  of  man- 
damus  to  compel  the  Water  Company  to  furnish  the  relator 
water  for  use  at  his  residence  in  the  city  of  Omaha.     The 
relator  alleged  in  his  application  that  the  Water  Company 
was  a  corporation  doing  business  in  the  city  of  Omaha; 
that  it  was  a  common  carrier  and  furnisher  of  water  to  the 
city  of  Omaha  and  its  inhabitants;  that  it  had  secured  a 
franchise  from  the  city  in  and  by  which  it  had  the  right  to 
use  the  streets,  alleys,  and  public  grounds  thereof  for  lay- 
ing its  water  mains  and  erecting  its  hydrants;  that  it  was 
in  the  possession  and  use  of  the  streets  and  alleys  of  said 
city  for  the  purpose  of  supplying  said  city  and  its  inhab- 
itants with  water;  that  the  relator  occupied  a  dwelling  on 
Davenport  street,  in  said  city,  near  which  dwelling  the 
Water  Company  had  a  water  main;  that  the  Water  Com- 
pany had  furnished  him  water  at  his  premises  since  the 
10th  of  February,  1890,  at  the  rate  charged  by  the  Water 
Company  of  $11  per  year;  that  he  had  always  paid  his 
water  rents  promptly  on  the  1st  days  of  January  and  July 
in  each  year,  as  required  by  the  rules  of  the  company,  un- 
til the  1st  day  of  July,  1891;  that  his  water  rents  were 
paid  up  to  the  last  day  mentioned;  that  on  said  date  there 
became  due  to  the  Water  Company  $5.50,  being  the  water 
rents  from  that  date  to  the  Ist  day  of  January,  1892;  that 
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he  was  absent  from  home  on  the  1st  of  July,  1891,  and  re- 
mained absent  until  about  the  first  of  August  of  that  year; 
that  by  reason  of  the  press  of  business  he  forgot  after  his 
return  to  pay  his  water  rents  until  the  17th  day  of  August, 
when  the  Water  Company  shut  the  water  off  from  his  resi- 
dence; that  on  the  18th  of  August  he  went  to  the  oflGoe  of 
the  Water  Company  in  the  city  of  Omaha  and  tendered  it 
the  rent  from  the  1st  day  of  July,  1891,  to  the  1st  day  of 
January,  1892,  and  requested  the  Water  Company  to  turn 
on  the  water  at  his  residence,  and  that  the  Water  Company 
refused  to  do  so.  The  answer  of  the  Water  Company  to 
the  relator's  application,  so  far  as  material  here,  allied: 
That  the  relator  had  actual  notice  of  the  rules  and  regula- 
tions of  the  Water  Company ;  that  these  rules  were  reason- 
able; that  they  were  proper  and  necessary  for  carrying  on 
its  business  and  supplying  water  to  its  customers,  and  were 
enforced  against  all  citizens  and  customers  alike;  that  among 
such  rules  and  regulations  was  the  following:  "Water  rents 
will  be  due  and  payable  on  the  1st  days  of  January  and 
July  of  each  year  in  advance  at  the  company's  office,  *  * 
If  not  paid  within  thirty  days  after  they  fall  due,  the  water 
will  be  turned  off  and  not  turned  on  again  until  all  back 
rents  and  charges  are  paid,  including  a  charge  of  $1  for 
turning  the  water  off  and  on;"  that  the  relator  refused  to 
comply  with  this  rule  by  paying  the  sum  of  $1  as  required 
by  it  for  turning  the  water  off  and  on  at  his  premises,  and 
that  relator  was  insolvent.  The  relator  submitted  a  de- 
murrer to  this  answer,  which  the  district  court  sustained 
and  issued  the  writ  prayed  for. 

1.  It  is  insisted  that  the  judgment  of  the  district  court 
is  wrong  because  the  answer  alleges,  and  the  demurrer  ad- 
mits, that  the  charge  of  $1  demanded  of  relator  for  turn- 
ing off  and  on  the  water  was  a  reasonable  charge;  that  the 
rule  itself  was  a  reasonable  and  proper  and  necessary  to 
the  carrying  on  of  respondent's  business  and  that  relator 
was  insolvent     But  we  are  of  opinion  that  all  these  aver- 


Vol.  46]       SEPTEMBER  TERM,  1896.  199 


American  Water-Works  Co.  y.  State. 


ments  of  the  answer,  except  the  one  as  to  the  insolvency  of 
the  relator,  are  mere  conclusions  of  law.  ^'A  demurrer  to 
a  pleading  admits  the  truth  of  the  facts  well  pleaded,  for 
the  purpose  of  determining  their  sufficiency  as  a  cause  of 
action  or  defense;  but  it  does  not  admit  the  correctness  of 
the  conclusions  of  law  therein  set  out/^  {8mUh  v.  Henry 
County^  15  la.,  385;  Branham  r.  Mayor  of  San  Jose,  24 
Cal.,  585.) 

2.  The  allegation  in  the  answer  that  the  relator  was  in- 
solvent, we  think,  tendered  an  immaterial  issue,  as  will  be 
seen  further  on. 

3.  The  Water  Company,  though  a  private  corporation, 
by  virtue  of  the  franchise  granted  it  by  the  city  of  Omaha 
and  its  user  of  such  franchise,  became  affected  with  a  pub- 
lic use.  By  accepting  such  franchise  and  entering  upon 
the  business  of  furnishing  water  to  the  city  and  its  inhab- 
itants it  assumed  a  public  duty.  That  duty  was  to  furnish 
water  at  reasonable  rates  to  all  the  iuhabitauts  of  the  city, 
and  to  charge  each  inhabitant  of  the  city  for  water  fur- 
nished the  same  price  it  charges  every  other  inhabitant  for 
^  like  service  under  the  same  or  similar  conditions.  {Will^ 
^m  V.  Mutual  Gas  Co.,  18  N.  W.   Rep.   [Mich.],  236; 

SAepard  r.  Milwaukee  Oas  Light  Co.,  6  Wis.,  526.)     And 

we  have  no  doubt  but  that  the  Water  Company  iiad  and 

Aas  the  right  to  prescribe  all  such  rules  and  regulations  for 

itB  convenience  and  security  as  are  reasonable  and  just,  and 

t€>  refxjse  to  furnish  water  to  any  inhabitant  who  refuses  to 

^io^'^t^ly  with  such  reasonable  rules  and  regulations.     But 

^uoh      :i:ules  must  be  reasonable,  just,  lawful,  and  not  dis- 

^n  mxx  i  ■:ia(ory.  {Shepard  v.  Milwatikee  Oaa  Light  Co.,  supraJ) 

^   ^"^^  rule  pleaded  by  the  respondent  in  its  answer  a  rea- 

^Kaial>Xe  and  valid  one  with  which  relator  must  have  com- 

(>iied    ^  a  condition  precedent  to  his  right  to  compel  re- 

^*~**^^^nt  to  furnish  him  water?     It  is  to  be  observed  that 

^    ^"^^^  le  provides  that  if  default  shall  be  made  in  the  pay- 

^*^  ^    c:^f  water  rents  the  water  shall  be  turned  off  and  that 
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it  will  DOt  be  again  turned  on  until  two  things  are  done : 
First^  all  back  rents  and  charges  paid;  second,  the  payment 
of  $1  extra  for  turning  off  and  on  the  water.  As  the  re- 
lator in  this  case  tendered  to  the  respondent  the  water  rents 
from  the  1st  of  July,  1891,  to  the  Ist  of  January,  1892, 
the  question  whether  that  part  of  the  rule  requiring  one  in 
default  for  water  rents  to  pay  such  rents  as  a  condition 
precedent  to  his  right  to  have  the  water  turned  on  again  is 
not  necessarily  involved  in  this  case.  The  precise  inquiry 
here  is  whether  that  part  of  the  rule  is  reasonable  which 
requires  one  in  default  for  water  rents,  in  order  to  procure 
the  use  of  water,  to  pay  this  charge  or  penalty  of  $1.  To 
be  valid  and  enforceable  it  must  in  itself  be  lawful  and 
reasonable  and  just,  and  it  must  not  discriminate  between 
persons  similarly  situated.  The  reasonableness  and  va- 
lidity of  the  rules  of  private  corporations  which  had  as- 
sumed the  performance  of  public  duties,  or  by  reason  of 
the  acceptance  of  franchises,  and  engaging  in  the  business 
of  serving  the  public  by  supplying  it  with  water,  gas,  etc., 
and  had  thereby  become  public  service  corporations,  have 
been  frequently  before  the  courts,  but,  so  far  as  we  know, 
no  court  has  suggested  a  test  for  determining  whether  or 
not  the  rules  of  such  a  corporation  are  reasonable. 

In  Tacoma  Hotel  Co.  v,  Tacoma  Light  &  Water  Co.,  28 
Pac.  Rep.  [Wash.],  517,  it  is  said  in  the  syllabus :  "A  rule 
of  a  water  company  which  requires  water  rates  to  be  paid 
quarterly,  adds  a  penalty  of  five  per  cent  in  case  of  default 
of  payment  for  ten  days,  and  provides  that  after  a  default 
for  fifteen  days  the  water  shall  be  shut  off  from  the  prem- 
ises is  a  reasonable  regulation.'^ 

In  Williams  v.  Mutual  Oas  Co.,  IS  N.  W.  Rep.,  [Mich.], 
236,  it  was  held :  "  The  requirement  of  a  deposit  of  money 
to  guaranty  the  payment  of  the  price  of  the  gas  used  is  not 
an  unreasonable  one,  and  the  company  may  discontinue 
furnishing  the  gas  unless  complied  with." 

In  Shiras  v.  Ewing,  48  Kan.,  170,  it  was  held  that  a 
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role  of  a  water  company  giviog  it  the  right  to  shut  off 
water  from  the  premises  of  a  consumer  who  wastes  it  is 
reasonable. 

In  People  v.  Manhattan  Oaa  Light  Co.y  46  Barb.  [N.Y.], 
136^  the  right  of  a  gas  company  to  refuse  to  furnish  a  cus- 
tomer with  gas  until  he  paid  his  past  due  gas  bills  was 
affirmed. 

In  Shepard  v.  Milwaukee  Oaa  LiglU  Co,^  8upra,  the  rea- 
sonableness of  several  rules  of  the  gas  company  were  con- 
sidered. The  ninth  rule  authorized  the  company,  by  its 
inspector,  to  have  free  access  at  all  times  to  buildings  and 
dwellings,  to  examine  the  whole  apparatus  and  for  the  re- 
moval of  the  meter  and  service  pipe.  The  court  said : 
"This  regulation  is  too  general  and  cannot  be  upheld,  or 
at  least  a  party  cannot  be  required  to  subscribe  to  it  to  en- 
title him  to  be  furnished  with  gas.^'  Rule  14  provided 
that  the  company  should  have  the  right  at  any  time  to  shut 
off  the  gas  if  it  should  find  it  necessary  to  do  so  to  protect 
itself  from  fraud.  The  court  said:  "Here  the  company 
assume  the  whole  power  to  decide  upon  the  question  of 
abuse  or  fraud  either  in  fact  or  in  anticipation,  without 
notice,  without  (rial,  of  their  own  mere  motion.  This 
snmmary  jurisdiction  would  not  be  given  to  any  of  the 
judicial  courts  in  any  case,  but  upon  the  most  urgent  emer- 
gency. *  *  *  It  18  no  hardship  for  the  company  to 
resort  to  the  same  tribunals,  upon  like  process,  for  protec- 
tion against  fraud,  as  the  law  provides  for  individuals." 
Rule  16  provided  that  after  the  admission  of  gas  into  the 
fittings  they  should  not  be  disconnected  or  opened,  either 
for  alteration  or  repairs,  or  extensions,  without  a  permit 
from  the  company,  which  might  be  obtained  at  the  com- 
pany's office,  free  of  expense,  "  and  any  gas  fitter  or  other 
person  who  may  violate  this  regulation  will  be  held  liable 
to  pay  treble  the  amount  of  damages  occasioned  thereby.'^ 
Xhe court  said:  "It  is  not  to  be  allowed  that  the  gas  com- 
pany can  impose  penalties  in  this  way,  or  make  the  sub- 
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mission  to  such  penalties  a  condition  precedent  to  the  right 
of  the  citizen  to  be  furnished  with  gas.  It  is  singular,  if 
the  legislature  has  given  to  the  gas  company  the  right  to 
inliibit  the  citizen  from  altering  the  arrangement  of  his 
gas  apparatus  in  his  dwelling  without  their  assent  first  had 
and  obtained,  or  from  extending  the  same;  and  still  more 
singular  that  the  company  should  claim  the  sovereign  right 
to  inflict  penalties  upon  him  for  doing  so/' 

In  Oaa  Light  Co.  of  Baltimore  v.  OoUiday,25  Md.,1,  it  was 
held  that  the  gas  company  could  not  refuse  to  furnish  gas  to 
a  person  because  he  refused  to  pay  a  former  gas  bill  or  a  bill 
contracted  for  gas  used  on  other  premises.  (See  Lloyd  v, 
Washington  Oas  Light  Co.,  1  Mackey  [D.  C],  331 ;  New 
Orleans  Oas  Light  Co.  v.  Paulding,  12  Rob.  [La.],  378.) 

In  Sickles  v.  Manhattan  Gas  Light  Co.,  64  How.  Pr. 
[N.  Y.],  33,  a  dispute  arose  between  the  gas  company  and 
the  consumer,  and  it  was  held  that  the  latter  was  entitled 
to  have  his  rights  investigated  by  the  courts,  and  that  the 
company  would  be  enjoined  from  cutting  off  the  gas  until 
a  trial  of  the  case  could  be  had. 

In  Rockland  Water  Co.  v.  Adams,  24  Atl.  Rep.  [Me],  840, 
a  rule  of  the  water  company  provided  that  users  of  water 
should  be  liable  to  pay  rent  for  the  whole  year,  whether 
they  actually  used  it  for  that  length  of  time  or  not,  and  the 
payments  for  water  should  be  made  yearly  in  advance. 
This  rule  was  held  to  be  unreasonable  and  void. 

In  State  v.  Nebraska  Telephone  Co.,  17  Neb.,  126,  during 
the  year  1883,  Webster  had  a  telephone  in  an  office,  but 
the  telephone  company  for  some  reason  neglected  to  furnish 
him  a  list  of  its  subscribers  residing  in  the  city  of  Lincoln 
and  other  cities  and  villages  reached  by  its  telephone  lines. 
When  Webster's  telephone  rent  became  due  he  refused  to 
pay  for  that  part  of  the  time  he  had  used  the  telephone  and 
during  which  he  had  been  deprived  of  the  list  of  subscrib- 
ers. A  dispute  arose  between  Webster  and  the  telephone 
company,  and  the  company  removed  its   telephone   from 
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Webster's  office.  Some  time  after  that  Webster  requested 
the  telephone  company  to  put  a  telephone  in  his  office,  and 
tendered  the  company  the  sum  charged  its  regular  subscrib- 
ers for  such  work.  It  does  not  appear  that  Webster  tend- 
ered his  telephone  rents  in  advance  nor  that  the  rents  were 
payable  in  advance,  but  it  appears  from  the  report  of  the 
case  that  Webster  was  financially  able  to  pay  the  tele- 
phone rents  when  they  matured.  The  telephone  company 
refused  to  put  in  the  telephone,  alleging  that  the  tele- 
phone had  been  removed  from  Webster's  office  by  reason 
of  his  refusal  to  pay  his  rents.  Webster  then  applied  to 
this  court  for  a  mandamus  to  compel  the  telephone  com- 
pany to  furnish  him  a  telephone,  and  the  court  awarded 
the  writ.  The  court  said:  ''It  is  insisted  that  the  con- 
duct of  the  relator  [the  refusal  of  Webster  to  pay  the 
rent  of  the  telephone  which  had  been  removed  from  his 
office]  now  relieves  respondent  from  any  obligation  to  fur- 
nish the  telephone  even  if  such  obligation  would  otherwise 
exist.  We  cannot  see  that  the  relations  of  the  parties 
to  each  other  [growing  out  of  their  past  transactions]  can 
have  any  influence  upon  their  rights  and  obligations  in 
this  action.  If  relator  is  indebted  to  respondent  for  the 
use  of  its  telephone  the  law  gives  it  an  adequate  remedy 
by  an  action  for  the  amount  due.  If  the  telepiione  [com- 
pany] has  become  such  a  public  servant  as  to  be  subject  to 
the  process  of  the  courts  in  compelling  it  to  discharge  pub- 
lic duties,  the  mere  fact  of  a  misunderstanding  with  those 
who  desire  to  receive  its  public  benefits  will  not  alone  re- 
lieve it  from  the  discharge  of  those  duties.  While  either, 
or  perhaps  both,  of  the  parties  may  have  been  in  the 
wrong,  so  far  as  the  past  is  concerned,  we  fail  to  perceive 
how  it  can  affi*ct  the  rights  of  the  parties  to  this  action.'' 
This  case  is  decisive  of  the  question  under  consideration 
and  also  disposes  of  the  issue  of  relator's  insolvency  tend- 
ered by  the  answer  of  respondent.  In  the  Webder  Tele- 
phone Case  respondent  refused  to  furnish  a  telephone  be- 
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caase  it  alleged  that  Webster  was  indebted  to  it  for  the 
rent  of  a  telephone  previously  furnished  to  and  used  by 
him,  and  which  had  been  removed  because  of  his  failure 
to  pay  the  rent.  In  the  case  at  bar  the  Water  Company 
refused  to  furnish  relator  water  because  it  alleged  that  the 
relator  was  indebted  toit  for  having  turnedoff  the  water  from 
his  premises  while  he  was  in  default  in  paying  his  water 
rent.  The  cost  and  expense  of  turning  off  and  on  water  for 
a  patron  enters  into  and  forms  a  part  of  the  semi-annual 
water  rent  paid  in  advance  by  such  patron  under  the  rules 
of  the  company.  It  would  be  unjust  to  permit  the  Water 
Company  to  exact  payment  for  this  service  a  second  time. 
An  enforcement  of  the  rule  would  compel  a  citizen  who 
had  once  made  a  default  in  his  water  rent,  though  he  after- 
wards paid  all  such  rents,  to  pay  a  greater  price  or  rate  for 
water  than  that  paid  by  another  citizen  for  the  same  water 
under  the  same  conditions.  We  reach  the  conclusion  that 
the  respondent  in  this  case  has  shown  no  sufficient  excuse 
for  not  furnishing  the  relator  with  water;  and  that  the 
rule  invoked  by  it  to  stay  the  process  of  the  courts  is  un- 
reasonable and  discriminatory  in  its  nature,  and  therefore 
void.     The  judgment  of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


Mary  M.  Bohner  v.  George  W.  Bohner. 
Filed  Octobeb  15,  1895.    No.  4910. 

1.  Witnesses:   Husband  and  Wife.    Except  in  an  action  for 

divorce,  and  in  a  crimiaal  proceeding  for  a  crime  committed  by 
the  hnsband  against  her,  the  wife  can  in  no  case  testify  againat 
her  husband.  Oreene  v,  Qretne^  42  Neb.,  634,  followed. 

2.  Crime:  Definition.    A  crime  is  a  wrong  of  which  the  lair 
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takes  oognizaaoe  at  injarions  to  the  public,  and  poniihes  in  a 
criminal  proceeding  in  the  name  of  the  state. 

a  Slander:  Chabaotsb  of  Offensb.  Verbal  slander,  though  a 
tort  lor  which  an  action  will  lie  in  behalf  of  the  party  slandered 
is  not  a  crime  nnder  oar  statutes,  and  a  person  cannot  be  pun- 
ished therefor  by  a  criminal  proceeding  at  the  suit  of  the  state. 

4. :  Damaobs:  Husband  and  Wife.    Whether  an  action  at 

law  for  damages  can  be  maintained  by  a  wife  against  her  hua- 
band  for  Tcrbally  slandering  her,  not  decided. 

Erbob  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J. 

Harlan  &  Harlan^  for  plaintiff  in  error. 

Sedgwick  &  Power y  contra. 

Ragak,  C. 

Marj  M.  Bohner  sued  George  W.  Bohner  for  damageB 
for  slander  in  the  district  court  of  York  county.  The 
parties  were  husband  and  wife  and  such  fact  appeared  from 
the  pleadiugs.  A  jury  waa  impaneled  to  try  the  issues  and 
Mrs.  Bohner  was  called  as  a  witness  to  testify  in  her  own 
behalf.  The  husband  objected  to  his  wife  being  permitted 
to  testify.  The  court  sustained  the  objection  and  the  wife 
excepted.  Mrs.  Bohner  then  made  the  following  offer: 
"Plaintiff  offers  to  prove  by  this  witness,  Mary  M.  Bohner, 
that  the  allegations  and  facts  set  forth  in  her  petition  in 
this  case  are  true,  and  that  the  statements  therein  alleged 
to  have  been  made  by  George  W.  Bohner  in  the  defama* 
tion  of  her  character  were  made  as  alleged.''  To  this  offer 
the  husband  of  the  plaintiff  objected.  The  court  sustained 
the  objection  and  the  wife  excepted.  No  other  witness  was 
called  by  Mrs.  Bohner,  nor  did  she  make  any  offer  to  prove 
the  allegations  of  her  petition  by  any  other  person  whom- 
soever, and  thereupon  the  jury,  in  obedience  to  an  instruc- 
tion of  the  court,  returned  a  verdict  in  favor  of  the  de- 
fendaQt,  the  husband,  upon  which  the  court  entered  a 
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judgment  dismissiDg  the  wife's  actioDi  to  reverse  which  she 
has  prosecuted  to  this  court  a  petition  in  error. 

1.  The  record  presents  but  a  single  question,  viz.,  whetlier 
the  district  court  was  correct  in  refusing  to  permit  Mrs. 
Bohner  to  testify.  Section  331,  Code  of  Civil  Procedure, 
provides:  '^The  husband  can  in  no  case  be  a  witness 
against  the  wife,  nor  the  wife  against  the  husband,  except 
in  a  criminal  proceeding  for  a  crime  committed  by  the  one 
against  the  other,  but  they  may  in  all  criminal  prosecutions 
be  witnesses  for  each  other.''  The  wife,  therefore,  was  not 
a'competent  witness  in  this  action  and  the  court  did  not 
err  in  refusing  to  permit  her  to  testify.  (See,  also,  Niland  v. 
Kalish,  37  Neb.,  47;  Skinner  v.  Skinner,  38  Neb.,  756; 
Greene  v.  Gh-eene,  42  Neb.,  634.) 

2.  Counsel  for  Mrs.  Bohner  seem  to  be  of  the  opin- 
ion that  she  was  a  competent  witness  in  the  case  because 
slander  or  defamation  of  character,  being  an  actionable  tort, 
should  be  held  to  be  a  crime  within  the  meaning  of  said 
section  331.  But  we  do  not  think  this  contention  tenable. 
''A  crime,  or  misdemeanor,  is  an  act  committed  or  omitted 
in  violation  of  a  public  law,  either  forbidding  or  command- 
ing it.''  (2  Blackstone's  Commentaries,  book  4,  p.  3.)  In 
Re  Bergin,  31  Wis.,  386,  a  crime  is  defined  as  follows:  ^'A 
wrong  of  which  the  law  takes  cognizance  as  injurious  to 
the  public,  and  punishes  in  what  is  called  a  criminal  pro- 
ceeding prosecuted  by  the  state  in  its  own  name  or  in  the 
name  of  the  people  or  the  sovereign."  Verbal  slander, 
though  a  tort  for  which  an  action  will  lie  in  behalf  of  the 
party  slandered,  is  not  made  a  crime  under  our  statutes, 
and  a  person  cannot  be  punished  therefor  by  a  criminal 
proceeding  at  the  suit  of  the  state. 

3.  The  case  has  also  been  argued  here  upon  the  theory 
that  the  district  court  held  that  a  wife  could  not  sue  her 
husband  at  law  for  damages  for  slander;  but  the  record 
fails  to  disclose  that  that  question  was  presented  to  and 
passed  upon  by  the  district  court     The  district  court  ruled. 
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and  properly,  that  the  wife  was  not  a  competent  witness  in 
the  action,  as  it  was  against  her  husband,  and  as  she  pro- 
duced no  other  witness  and  offered  no  other  testimony  to 
support  the  allegations  of  her  petition,  there  was  nothing 
left  for  the  court  to  do  but  to  instruct  the  jury  to  return  a 
verdict  in  favor  of  the  husband  and  to  enter  a  judgment 
dismissing  her  action.  Whether  therefore  an  action  at  law 
for  damages  for  verbal  slander  can  be  maintained  by  a 
wife  against  her  husband  we  do  not  decide.  The  judgment 
of  the  district  court  is 

Affirmed. 
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Ida  H.  Han8E37  v.  Alpheus  A.  Kinney. 

Filed  Octobbb  15, 1896.    No.  6133. 

L  Beviewin  Absenoe  of  Motion  for  New  Trial:  Ezami- 

KATIOH  ov  PLBADiNa&     Where  it  ia  sought  to  review  on  error   __^ 
in  this  oonrt  the  jadgment  of  a  district  court,  no  motion  for  a   ^Jg  ^j 
new  trial  having  heen  filed,  this  coart  will  look  into  the  record    ^  ^l 
to  ascertain  if  the  pleadings  state  a  canse  of  action  or  defense    ^1   ^^l 
and  support  the  Judgment  or  decree  rendered;  but  this  court 
will  not  go  back  of  the  verdict  rendered  by  the  jury  or  the  find- 
ings of  fiu;t  made  by  the  trial  court  to  review  anything  done  or 
any  proceeding  had. 

^  Laborers'  IiiexiB:  Skpabate  Contbaots:  Eyidbnob.  Where 
labor  is  performed  for  a  contractor  on  an  improvement  on  real 
estate  at  two  different  periods  of  time,  and  more  than  sixty  days 
intervene  between  the  last  labor  day  of  the  first  period  and  the 
first  labor  day  of  the  second  period,  the  presumption  is  that  such 
labor  was  performed  under  two  different  contracts.  Buchanan 
f.  Selden,  43  Neb.,  650,  followed. 


:  :  Claim  fob  Libn:  Time  to  File.  In  such  case, 

to  entitle  the  laborer  to  a  lien  under  the  statute  (Compiled  Stat- 
utes, 1895,  sec.  3667)  for  the  labor  performed  during  such  first 
period  of  time,  he  must  file  in  the  office  of  the  register  of  deeds 
a  sworn  statement  of  the  labor  performed  and  the  amount  due 
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him  therefor  from  the  contractor  within  sixty  days  of  the  last 
day  on  which  he  labored  dnring  such  first  period  of  time. 

4.  Mechanics'  Liens:  Separate  Contracts:  Tacking.  The 
mechanics'  lien  law  will  not  be  so  construed  as  to  enable  a  la- 
borer to  tack  one  contract  to  another  and  procure  a  lien  for  all 
the  labor  performed  under  two  or  more  contracts  by  filing  in  the 
office  of  the  register  of  deeds  a  sworn  statement  of  the  labor 
performed  and  the  amount  due  him  therefor  within  sixty  days 
of  the  date  of  performing  the  last  labor  performed  in  pursuance 
of  the  last  contract  Central  Loan  <&  Trust  Co,  v.  (ySuUivan^  44 
Neb.,  834,  followed. 

Ebrob  from  the  district  court  of  BuSalo  county.  Tried 
below  before  HoLOOMBy  J. 

Ckdldna  &  Praity  for  plaintiflF  in  error. 

John  E.  Decker  J  contra. 

Bagan,  C. 

Alpheus  A.  Kiuney  brought  this  suit  in  equity  in  the 
district  court  of  Buffalo  county  against  Ida  H.  Hansen  to 
have  established  and  foreclosed  gainst  the  latter's  real  es- 
tate a  laborer's  lien  which  he  alleged  he  had  acquired 
against  said  real  estate  by  virtue  of  having  performed  cer- 
tain labor  for  a  contractor  who  in  pursuance  of  a  contract 
with  Hansen  had  erected  certain  improvements  on  said  real 
estate.  Alpheus  A.  Kinney  had  a  decree  as  prayed^  and 
Hansen  has  prosecuted  to  this  court  a  petition  in  error. 

1.  Hansen  did  not  file  a  motion  for  a  new  trial.  In 
order  for  this  court  to  review  on  error  any  proceeding  had 
in  the  trial  of  an  equity  case,  a  motion  for  a  new  trial 
must  be  filed  as  in  an  action  at  law.  {Oarlow  v.  AiUiman, 
28  Neb.,  672.)  Therefore  we  cannot  look  into  the  bill  of 
exceptions  for  the  purpose  of  ascertaining  whether  the  find- 
ings of  fact  made  by  the  district  court  are  supported  by 
sufficient  evidence,  nor  review  the  action  of  the  court  in 
admitting  or  excluding  evidence.     In  other  words,  our  re- 
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view  of  the  action  of  the  district  court  must  begin  with 
what  occurred,  with  what  the  court  did,  after  making  its 
findings  of  fact  -When  it  is  sought  to  review  on  error  in 
this  court  the  judgment  of  a  district  court,  no  motion  for 
a  new  trial  having  been  filed,  this  court  will  look  into  the 
record  to  ascertain  if  the  pleadings  state  a  cause  of  action 
or  defense  and  support  the  judgment  or  decree  rendered; 
bat  it  will  not  go  back  of  the  verdict  rendered  by  the  jury 
or  the  findings  of  fact  made  by  the  trial  court  to  review 
anything  done  or  any  proceeding  had.  In  the  case  before 
us  the  petition  of  Alpheus  A.  Kinney  states  a  cause  of  ac- 
tion and  the  pleadings  in  the  record  support  the  decree 
rendered,  and  had  the  district  court  made  a  general  finding 
only  in  favor  of  Kinney  and  based  its  decree  thereon,  the 
same  would  have  been  affirmed.  But  the  district  court  in 
this  case  made  special  findings  of  fact.  These,  because  of 
the  absence  of  a  motion  for  a  new  trial,  must  be  held  to  be 
absolutely  correct,  and  the  extent  of  our  inquiry  is,  did 
the  court  reach  the  right  conclusion  of  law,  render  the  cor- 
rect judgment  or  decree,  on  the  facts  found? 

The  facts  found  by  the  learned  judge  are  as  follows:  (a.) 
Prior  to  June,  1889,  one  T.  F.  Kinney  made  a  contract 
with  Hansen  in  and  by  which  he  agreed  to  furnish  the  la- 
bor and  material  and  erect  for  her  an  improvement  on  her 
real  estate.  (6.)  T.  F.  Kinney  employed  Alpheus  A.  Kin- 
ney to  perform  labor  on  said  improvement,  and  that  said 
Alpheus  A.  Kinney  during  the  months  of  June  and  July, 
1889,  labored  on  said  improvement  twenty-eight  days  at  an 
agreed  price  of  $2.50  per  day.  (c.)  That  Alpheus  A.  Kin- 
ney performed  no  other  labor  on  said  improvement  until 
the  17th  day  of  October,  1889,  on  which  day  he  labored 
thereon  six  hours,  (d.)  That  on  the  14th  day  of  November, 
1889,  Alpheus  A.  Kinney  filed  in  the  office  of  the  register 
of  deeds  of  Buffalo  county  a  sworn  statement  of  the  labor 
performed  and  the  amount  due  him  therefor  from  said  con- 
tractor for  labor  performed  on  the  improvement  erected  un- 
18 
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der  said  contract,  and  claimed  a  lien  on  the  real  estate  on 
which  said  improvement  was  situate  under  section  3667, 
Compiled  Statutes,  1896.  And  thereupon  the  district  court 
decreed  that  Alpheus  A.  Kinney  was  entitled  to  a  lien 
against  the  real  estate  of  Hansen  to  secure  the  payment  of 
said  twentj-eight  days  and  six  hours  labor. 

It  is  to  be  observed  that  Alpheus  A.  Kinney  performed 
labor  for  the  contractor  on  two  different  occasions:  First, 
during  the  months  of  June  and  July,  when  he  worked 
twenty-eight  days.  Second,  on  the  17th  day  of  October 
when  he  worked  six  hours.  More  than  sixty  days  inter- 
vened between  the  31st  day  of  July,  the  date  on  which  Al- 
pheus A.  Kinney  stopped  work  on  the  improvement,  and 
the  17th  day  of  October,  when  he  again  began  work  on  the 
improvement.  This  being  the  case,  the  presumption  is  that 
the  labor  performed  on  the  17th  of  October  was  so  per- 
formed under  a  separate  contract  from  that  under  which 
the  labor  performed  on  the  31st  of  July  and  prior  thereto. 
{BiLohanan  v,  Selden,  43  Neb.,  559.)  Therefore,  to  entitle 
Alpheus  A.  Kinney  to  a  lien  for  the  labor  performed 
for  the  months  of  June  and  July,  be  should  have  filed 
a  sworn  statement  of  the  labor  performed  by  him  and  the 
amount  due  him  from  the  contractor  therefor  and  claimed  a 
lien  as  provided  by  said  section  3667,  Compiled  Statutes, 
within  sixty  days  from  the  31st  of  July.  The  mechanics' 
lien  law  should  not  be  so  construed  as  to  enable  a  laborer 
to  tack  one  contract  to  another  and  procure  a  lien  for  all 
the  labor  performed  under  two  or  more  contracts  by  filing 
in  the  office  of  the  register  of  deeds  a  sworn  statement  of 
the  labor  performed  and  the  amount  due  him  therefor 
within  sixty  days  of  the  date  of  performing  the  last  labor 
performed  in  pursuance  of  the  last  contract.  (CmtralLoan 
&  Tra^i  Co.  v.  O" Sullivan,  44  Neb.,  834.)  Under  the  facts 
found  by  the  district  court  Alpheus  A.  Kinney  was  entitled 
to  a  decree  giving  him  a  lien  upon  the  property  of  Hansen 
for  the  value  of  the  labor  performed  on  the  17th  day  of 
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October  only.    The  decree  of  the  district  court  is  reversed 
and  the  cause  remauded  for  further  proceedings. 


Revebsed  and  remanded. 
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L  Bridges:  Counties.    Prior  to  the  enactment  of  chapter  72,  Sea- '-^-—; 
aion  Laws,  1887,  a  county  nnder  township  organisation  was  not  50  6ti8' 
inyested  with  the  power  nor  charged  with  the  dn^  of  building 
or  repairing  bridges  situate  in  the  county.  {Whiteomb  v.  Beed^ 
24  Neb.,  60.) 

%  :  .    By  the  enactment  of  said  chapter  72  it  was  not 

intended  to  make  counties  under  township  organization  liable 
for  the  payment  of  bridges  already  constructed,  nor  for  the  pay- 
ment of  repairs  made  on  bridges  prior  to  the  taking  effect  of 
said  act. 

3.  Action  Against  Oounty  to  Recover  for  Labor  and 
Material  Furnished  Under  Bridge  Contract :  Plead- 
ing: Ultra  Vibes.  A  petition  filed  in  a  suit  against  a  county 
to  recover  for  labor  and  material  of  the  value  of  more  than  |10O 
furnished  in  1887  towards  the  construction  of  a  bridge  in  pur- 
suance of  a  contract  between  the  plainti^  and  the  county  board 
of  such  county  did  not  allege  that  the  bridge  constructed  was 
situate  in  the  county  ;  nor  that  at  the  time  the  contract  was 
made  there  was  on  hand  money  available  for  the  purpose  of  pay- 
ing for  such  labor  and  material,  as  provided  by  section  83,  chap- 
ter 78,  Compiled  Statutes,  1887  ;  nor  that  the  oounty  authorities 
sadvertised  for  bids  for  the  Aimishing  of  the  labor  and  material 
sved  for.  ffeld,  (1)  That  the  petition  did  not  state  a  cause  of 
auction;  (2)  that  these  facts  must  have  existed  as  a  condition 
pToeedent  to  invest  the  oounty  board  of  said  county  with  juris. 
dJction  to  make  the  contract  sued  on;  (3)  that  as  such  facts  did 
not  exist,  the  contract  made  was  ultra  virea  and  void  and  incapa- 
ble of  ratification  by  the  county.  Townaend  o.  Holt  County^  40 
Neb.,  852,  and  Ouita  Percha  dt  Rubber  Mfg,  Co,  v.  Village  of 
OgalaUa,  40  Neb.,  775,  followed  and  reaffirmed. 
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Error  from  the  district  court  of  Webster  county.  Tried 
below  before  Gaslin,  J. 

See  opiDion  for  statement  of  the  case. 

0.  P.  Mason  filed  a  brief  on  behalf  of  plaintiff  in  error 
wherein  the  following  points  appear: 

Municipal  corporations  have  the  power  to  enter  into 
contracts  by  committees  on  behalf  of  the  proper  officers. 
{Hitchcock  V.  Galveston,  96  U.  S.,  348.) 

Municipal  corporations  may  ratify  unauthorized  expendi- 
tures which  they  deem  beneficial,  and  such  ratification  is 
•equivalent  to  previous  authority.  (Dillon,  Municipal  Cor- 
porations, sec.  463;  People  v.  Swift,  31  Cal.,  26;  Kimball 
V.  School  District,  8  Vt,  8.) 

Even  if  there  be  a  defect  of  power  in  a  corporation  to 
make  a  contract,  yet  if  the  contract  was  not  in  violation  of 
its  charter  or  of  any  statute  prohibiting  the  contract,  and 
the  corporation  had  induced  a  party  who  relied  on  the  con- 
tract to  expend  money  in  the  performance  of  the  same  on 
his  part,  the  corporation  will  be  liable.  {CHty  of  East  St 
Louis  V.  East  St,  Louis  Oas  Light  &  Coke  Co.,  98  111.,  415; 
State  Board  of  Agriculture  v.  Citizens  Street  JR,  Cb.,  47 
lud.,  407.) 

The  plaintiff  in  error  having  entered  into  the  contract 
in  good  faith,  and  performed  the  services,  relying  upon  the 
regularity  of  the  proceedings  of  the  county  board,  the 
<x)unty,  having  received  the  benefit  of  the  performance,  is 
estopped  from  questioniug  the  regularity  in  that  regard. 
(Moore  v.  Mayor  of  New  York  City,  73  N.  Y.,  238.) 

Where  a  corporation  has  purchased  chattel  property  and 
the  property  is  delivered  to  it,  and  all  things  are  completed 
except  the  performance  of  its  own  promise  to  pay  the  price, 
a  plea  cannot  be  entertained  that  it  had  no  authority  to 
make  the  purchase,  or  enter  into  the  contract,  so  long  as 
it  retains  and  insists  on  retaining  the  benefits  of  the  con- 
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tract.  (Parish  v.  Wheeler,  22  N.  Y.,  494;  Rutland  R.  Co. 
V.  Proctor,  29  Vt.,  93 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Keokuk  &  Hamilton  Bridge  Co.,  131  U.  S.,  381;  Bank  of 
Columbia  v.  PaUerson,  7  Crancli  [U.  S.],  299;  Bank  of 
United  States  v.  Dandridge,  12  Wheat.  [U.  S.],  64;  2a- 
briskie  o.  Cleveland,  23  How.  [U.  S.],  381 ;  Oold  Mining 
Co.  V.  National  Bank,  96  U.  S.,  640;  Pneumatic  Oas  Co. 
V.  Berry,  113  U.  8.,  322.) 

It  18  sufficient  that  the  corporation  has  made  the  contract, 
and  bj  so  doing  has  placed  in  its  corporate  treasury  the 
fruits  of  other^s  labor,  and  every  friend  of  justice  forbids 
that  it  should  be  permitted  to  evade  payment  by  an  appeal 
to  the  limitations  upon  its  manner  of  doing  business. 
{Bradley  v.  Ballard,  65  111.,  413;  Darst  v.  Oale,  83  III., 
136;  Poock  V.  La  Fayette  Building  Association,  71  Ind., 
357;  Hayes  v.  Oallion  Gas  Co.,  29  O.  St.,  340;  Wright  v. 
Pipe  Line  Co.,  101  Pa.  St.,  204;  Union  Nat.  Bank  v.  Hunt, 
7  Mo.  App.,  42.) 

While  courts  are  inclined  to  maintain  with  vigor  the 
limitations  of  corporate  action,  whenever  it  is  a  question  of 
restraining  the  corporation  in  advance  from  passing  l)e- 
yond  the  powers  of  its  charter,  they  are  equally  inclined^ 
on  the  other  hand,  to  enforce  against  them  contracts,  though 
vUra  vires ^  by  which  they  have  received  the  benefit.  (£w- 
sell  p.  Michigan  S.  &  N.  J.  R.  Co.,  22  N.  Y.,  258;  Parish 
V.  Wheder,  22  N.  Y.,  494;  Argenti  v.  City  of  San  Fran-^ 
Cisco,  16  Cal.,  256;  Hale  v.  Mutual  Fire  In^  Co.,  32  N. 
H.,  297;  Railroad  Co.  v.  Howard,  7  Wall.  [U.  S.],  413.) 

/.  N.  Rickards,  also  for  plaintiff  in  error. 

J*  R.  Wilcox,  J.  S.  Qilham^  and  Case  &  McNeny,  contra, 
cited:  School  District  v.  School  District,  1 2  Neb.,  242 ;  Drift- 
wood  Valley  Turnpike  Co.  v.  Board  of  Commissioners  of  Bar- 
tholomew Cownty^l2  Ind.,  226;  Cummins  v.  City  of  Seymour^ 
79  Ind.,  497;  State  r.  Messenger,  25  Neb.,  674;  Sovereign 
p.  &ate,  7  Neb.,  410;  Sm^ils  v.  White,  4  Neb.,  357. 
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Raqan^  C. 

AIoDZO  J.  TuIIock  sued  Webster  county  in  the  district 
oourt  thereof,  which  sustained  a  demurrer  to  TuUook's 
petition.  He  refused  to  plead  further,  whereupon  the 
court  entered  a  judgment  dismissing  his  action,  to  reverse 
which  he  has  prosecuted  here  a  petition  in  error. 

The  allegations  of  TuUock's  petition  necessary  to  an 
understanding  of  the  points  made  here  are  in  substance 
that  on  the  16th  day  of  June,  1887,  Tullock  entered  into 
a  contract  in  writing  with  Joseph  Garber,  Alfred  McCall, 
and  Reese  Thompson,  ^'  bridge  committee  for  and  in  behalf 
of  said  Webster  county."  By  the  terms  of  the  contract 
Tullock  agreed  to  furnish  the  material  and  labor  and  con- 
struct a  bridge  for  the  bridge  committee  over  the  Republi- 
can river  south  of  Red  Cloud  and  have  the  same  oom- 
pletied  by  the  1st  day  of  November,  1887.  The  petition 
then  alleged  that  Tullock  fully  performed  his  contract  be- 
fore the  date  last  mentioned  and  that  ^' during  the  execution 
of  said  contract  the  said  defendant,  Webster  county,  di- 
rected and  required  and  then  and  there  consented  and 
agreed  to  pay  the  said  plaintiff  for  the  extra  work  and 
material  hereinafter  more  particularly  set  forth,  viz. :  That 
after  Tullock  had  excavated  the  bed  of  the  river  to  the 
first  stratum  of  rock,  for  the  purpose  of  building  the  north 
pier  of  said  bridge  according  to  the  plans  and  specifications 
made  a  part  .of  the  contract,  that  Tullock  was  requested 
and  required  by  Webster  county  to  make  said  excavation 
to  the  second  stratum  of  rock;  that  he  did  so;  that  Web- 
ster county  then  and  there  agreed  to  pay  Tullock  for  the 
'extra  work  and  material  required  to  carry  the  pier  to  the 
second  stratum  of  rock;  that  said  extra  labor  and  material 
were  of  the  value  of  J942.20.'' 

Webster  county  during  the  entire  year  of  1887  was 
cinder  township  organization,  and  at  the  time  the  contract 
for  this  bridge  was  entered  into  by  the  ^^  bridge  committee" 
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and  Tullock,  the  county  was  not  invested  with  the  power 
nor  charged  with  the  dutj  of  building  or  repairing  bridges 
in  the  county.  (See  Whiicomb  v.  Reedy  24  Neb.,  50,  where 
all  the  statutes  bearing  on  the  subject  of  the  duties  and 
liabilities  of  counties  under  township  organization  for  the 
erection  and  reparation  of  bridges  in  the  county  were  ex- 
amined, and  the  conclusion  stated  above  reached.)  But  the 
legislature,  on  the  24th  day  of  March,  1887,  passed  an  act 
{Session  Laws,  1887,  p.  687,  ch.  72)  which  provided: 

''Sec  1.  That  in  counties  under  township  organization 
the  expense  of  building,  maintaining,  and  repairing  bridges 
on  public  roads  over  streams  shall  be  borne  exclusively  by 
the  counties  within  which  such  bridges  are  located. 

''Sec  2.  The  county  board  of  every  such  county  shall 
build,  maintain,  and  repair  every  such  bridge,  and  make 
prompt  and  adequate  provision  for  the  payment  of  the  ex- 
pense thereof." 

The  legislature  of  1887  adjourned  on  the  31st  day  of 
March  of  that  year,  consequently  this  law  did  not  take 
effect  before  the  1st  day  of  July  of  that  year,  and  there  is 
no  allegation  in  the  petition  as  to  the  date  when  Webster 
county  contracted  with  Tullock  to  furnish  the  extra  labor 
and  material,  nor  is  there  any  allegation  in  the  petition 
showing  when  he  furnished  such  extra  labor  and  material. 
The  allegation  is  that  the  labor  and  material  were  furnished 
at  the  request  of  Webster  county  during  the  time  that  Tul- 
lock was  constructing  the  bridge;  that  is,  sopie  time  be- 
tween the  16th  day  of  June,  1887,  and  the  time  of  the 
completion  of  the  work.  This  is  too  indefinite.  We  can- 
Dot  presume  from  this  language  that  the  county  contracted 
for  nor  that  Tullock  furnished  the  extra  labor  and  material 
subsequent  to  the  Ist  of  July,  1887.  Th^  legislature  did 
not  intend  by  the  act  just  quoted  to  make  counties  under 
township  organization  liable  for  the  payment  for  bridges 
already  constructed  ;  nor  for  the  payment  of  repairs  made 
on  bridges,  which  repairs  had  been  made  prior  to  the  pas- 
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8age  of  the  acfc.  The  obvious  purpose  of  the  act  was  to  put 
the  burden  upon  the  counties  instead  of  the  townships^ 
of  building  and  repairing  such  bridges  as  might  become 
necessary  in  the  county  after  the  taking  effect  of  the  act. 
But  this  statute  must  be  construed  in  connection  with  sec- 
tions 83  and  84  of  the  said  chapter  78,  Compiled  Statutes^ 
1887,  which  provided:  ''All  contracts  for  the  erection  and 
reparation  of  bridges  and  approaches  thereto,  for  the  build- 
ing of  culverts,  and  improvements  on  roads,  the  cost  or 
expense  of  which  shall  exceed  one  hundred  dollars,  shall 
be  let  by  the  county  commissioners  to  the  lowest  competent 
bidder;  but  no  contract  shall  be  entered  into  for  a  greater 
sura  than  the  amount  of  money  on  hand  in  the  county  road 
fund  derived  from  the  levy  of  previous  years,  and  two- 
thirds  of  the  levy  for  the  current  year,  together  with  the 
amount  of  money  in  the  district  road  fund  of  the  district 
where  such  work  is  to  be  performed/'  Section  84:  "Be- 
fore any  contracts,  as  aforesaid,  shall  be  let,  the  county  com- 
missioners shall  advertise  for  bids  therefor,''  etc. 

The  petition  does  not  allege  that  the  bridge  built  by 
TuUock,  and  towards  the  construction  of  which  the  extra 
labor  and  material  sued  for  were  furnished,  was  in  Web- 
ster county.  It  appears  from  the  petition  that  the  value  of 
the  extra  labor  and  material  was  more  than  $100 ;  but  the 
petition  does  not  allege  that  the  supervisors  of  Webster 
county,  before  they  let  the  contract  to  TuUock  to  build  thia 
bridge  or  to  furnish  the  extra  material  and  labor  therefor^ 
advertised  for  bids;  nor  does  it  allege  that  the  amount  of 
money  on  hand  in  the  county  road  fund  derived  from  the 
levy  of  previous  years  and  two-thirds  of  the  levy  for  the 
current  year,  1887,  together  with  the  amount  of  money  in 
the  district  road  fund  of  the  district  where  such  bridge  was 
situate  was  equal  to  the  amount  agreed  to  be  paid  for  such 
extra  labor  and  material;  nor  does  the  petition  allege  that 
Tullock  was  the  lowest  competent  bidder.  If  the  act  o€ 
March  24,  1887,  quoted  above,  had  been  in  force  at  the 
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time  Tnllock  oontracted  with  Webster  oouuty  to  furnish 
the  extra  labor  and  material,  still  the  petition  would  not 
state  a  cause  of  action  because  of  the  absence  therefrom  of 
the  several  matters  just  enumerated.  The  advertisements 
for  bids,  the  fact  that  the  bridge  to  be  built  was  in  Webster 
county,  and  the  fact  that  there  was  on  hand  money  avail- 
able for  the  purpose  of  building  and  paying  for  said  extra 
labor  and  material  as  provide<l  by  said  section  83,  were 
facts  which  must  have  existed  to  invest  Webster  county,  or 
its  proper  authorities,  with  jurisdiction  to  enter  into  any 
valid  contract  for  furnishing  the  labor  and  material  made  the 
subject-matter  of  this  suit.  In  Townaend  v.  Holt  County, 
40  Neb.,  852,  Holt  county,  through  its  board  of  supervisors, 
duly  entered  into  a  written  contract  with  Townsend,  in  and 
by  which  the  latter  agreed  to  furnish  the  material  and  erect 
a  bridge  over  the  Niobrara  river.  It  appears  that  the  board 
of  supervisors  appointed  a  building  committee  to  supervise 
the  construction  of  the  bridge  on  behalf  of  the  county 
After  the  contract  was  made  this  building  committee  au- 
thorized Townsend  to  depart  from  the  original  plans  and 
specifications  for  the  bridge  and  to  build  it  higher  than 
Townsend  was  required  to  do  by  his  written  contract. 
Townsend  made  the  alterations  at  an  expense  of  $500.  He 
then  sued  the  county  for  the  value  of  this  extra  labor  and 
material.  A  general  demurrer  was  sustained  to  his  peti- 
tion and  he  prosecuted  a  petition  in  error  here,  but  the  court 
held:  "Under  the  provisions  of  section  83,  chapter  78, 
Compiled  Statutes,  an  increase  of  $500  from  the  contract 
price  for  the  erection  of  a  bridge  cannot  be  enforced  when 
such  increase  was  contracted  for  without  bids  being  required 
or  made  in  respect  thereto."  We  conclude,  therefore,  that 
Webster  county,  by  its  proper  authorities,  had  no  jurisdic- 
tion or  authority  of  law  to  enter  into  a  contract  with  Tul- 
lock  to  furnish  extra  labor  and  material — the  cost  of  which 
exceeded  $100 — towards  the  erection  of  the  bridge  built  by 
Tullock,  without  there  being  on  hand  funds  as  above  stated 
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and  without  first  having  advertised  for  bids  for  such  extra 
labor  and  material.  But  it  is  argued  here  that  Webster 
countj,  bj  accepting  the  bridge  and  paying  Tullock  the 
original  contract  price  thereof,  thereby  ratified  the  illegal 
and  unauthorized  act  of  its  board  of  supervisors  in  con- 
tracting with  Tullock  for  the  extra  labor  and  material. 

The  question  of  the  power  of  a  municipal  corporation  to 
ratify  the  invalid  contracts  of  its  officers  was  before  this  court 
in  OuUa  Peroha  &  Rubber  Mfg.  Co.  v.  Village  of  Ogcdalla, 
40  Neb.,  775.  The  provision  of  the  statute  (Compiled 
Statutes,  sec.  89,  ch.  14,)  entitled  ^'Cities  of  the  Second 
Class  and  Villages''  is  as  follows:  '^No  contract  shall  be 
hereafter  made  by  the  city  council  or  board  of  trustees,  or 
any  committee  or  member  thereof;  and  no  expense  shall  be 
incurred  by  any  of  the  officers  or  departments  of  the  cor- 
poration, whether  the  object  of  the  expenditure  shall  have 
been  ordered  by  the  city  council  or  board  of  trustees  or  not, 
unless  an  appropriation  shall  have  been  previously  made 
concerning  such  expense,  except  as  herein  otherwise  ex- 
pressly provided.''  It  appears  that  the  trustees  of  the 
village  of  Ogalalla,  or  some  of  them,  purchased  of  the 
manufacturing  company  certain  hose,  hose-carts,  reels  and 
ladders,  and  that  the  articles  purchased  were  accepted  and 
used  by  the  village;  but  it  further  appears  that  no  appro- 
priation for  the  purpose  of  purchasing  and  paying  for 
these  articles  had  previously  been  made.  The  village  hav- 
ing refused  to  pay  for  the  fire  apparatus,  the  manufacturing 
company  sued  it,  and  it  was  argued  in  this  court  that  the 
village  could  not  repudiate  its  contract  after  having  received 
the  benefits  thereof;  in  other  words,  that  by  accepting  the 
fire  apparatus  and  using  it,  the  village  had  thereby  ratified 
the  unauthorized  contract  of  its  officers  in  purchasing  the 
apparatus.  The  court  said:  '' The  cases  bearing  upon  the 
question  of  the  power  of  municipal  corporations  to  ratify 
their  unauthorized  contracts  are  confusing  and  apparently 
irreconcilable.     It  would  subserve  no  useful  purpose  to 
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examine  them  at  length  in  this  connection  or  to  attempt  a 
statement  of  the  grounds  upon  which  they  rest.     It  is 
sufficient  that  there  is  one  principle  which  seems  to  run 
through  them  ail,  viz. :  If  a  contract  is  invalid  when  made, 
because  in  violation  of  some  mandatory  requirement  of 
statute,  it  will  be  deemed  tUtra  virea,  and  can  be  ratified 
only  upon  the  conditions  essential  to  a  valid  agreement  in 
the  first  instance ;  but  where  the  formalities  prescribed  or 
conditions  imposed  are  not  intended  as  a  restriction  upon 
the  corporate  power,  a  binding  ratification  may  be  made  in 
a  different  mode.     '*''*'*     It  is  plain  that  the  statute 
under  consideration  is  mandatory  and  an  express  limitation 
upon  the  powers  of  cities  and  villages  of  the  class  to  which 
it  applies/'     It  was  accordingly  held  that  the  village  was 
not  liable  for  the  apparatus  purchased  by  its  officers  be- 
cause no  appropriation  of  money  for    that  purpose  had 
previously  been  made.    This  case  disposes  of  the  argument 
made  here  that  Webster  county  had  ratified  the  unauthor- 
ized act  of  its  board  of  supervisors  in  contracting  with 
Tullock  to  furnish  the  extra  labor  and  material  sued  for. 
The  authorities  of  Webster  county  had  no  jurisdiction  or 
authority  to  make  this  contract  without  first  having  adver- 
tised for  bids  therefor  and  without  there  being  on  hand  the 
moneys  specified  in  said  section  83«  chapter  78,  Compiled 
Statutes,  quoted  above.     The  contract,  therefore,  of  the 
supervisors  was  not  voidable  or  capable  of  ratification,  but 
absolutely  null   and    void   and   incapable  of  ratification. 
The  judgment  of  the  district  court  is 

Affirmed. 
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4fi   JJ20 
49    869 

^  gg|  John  Johnson,  appellant,  v.  J.  E.  Burr,  appellee. 

Ji ?!  Filed  October  15,  1895.    No.  6382. 

1.  Action  to  Quiet  Title:  Judouknt  fob  Defendant.    EtI- 
denoe  Tield  safficient  to  sustain  the  finding  of  the  trial  conrt 

Adverse  Possession:  Evidence.    Occupancy  of  land 


by  permission  of  and  sabseryient  to  the  true  owner  will  not 
tablish  a  title  by  adverse  possession. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Miller,  J. 

Frank  Dearly  for  appellant. 

0.  Thompson,  contra. 

Irvine,  C. 

This  was  an  action  by  the  appellant  against  the  appellee 
to  quiet  title  to  a  tract  of  land  in  Saunders  county.  The 
plaintiff  claimed  title  by  adverse  possession  only.  There 
was  a  finding  and  decree  for  the  defendant.  The  brief  of 
the  appellant  does  not  call  attention  to  any  specific  errors, 
but  is  addressed  generally  to  the  argument  that  the  findings 
were  contrary  to  the  evidence.  The  findings  have  sufficient 
support  from  the  evidence  on  at  least  two  grounds :  First, 
there  is  sufficient  evidence  to  justify  the  trial  court  in  find- 
ing that  there  was  an  interruption  of  the  plaintiff's  pos- 
session; in  other  words,  that  the  plaintiff  did  not  show 
continuous  possession  for  the  statutory  period.  Second, 
there  is  evidence  justifying  the  trial  court  in  finding  that 
the  plaintiff's  possession  was  not  adverse,  but  was  permis- 
sive in  its  character  for  a  portion  of  the  period  at  least. 
The  evidence  we  refer  to  is  that  the  agent  of  Butt,  the  true 
owner,  made  an  arrangement  with  plaintiff  whereby  plaint- 
iff was  to  have  the  use  of  the  land  in  consideration  of  his 
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paying  the  taxes  thereon,  and  that  plaintiff's  occupancy 
was  by  virtue  of  that  arrangement;  that  is,  as  a  tenant  of 
Butt,  and  not  as  one  holding  adversely  to  him.  Such  a 
permissive  occupancy  does  not  establish  title  by  adverse 
possession.  {Smith  v.  HUchoook,  38  Neb.,  104). 


Judgment  affirmed. 


Theodore  Mayer  v.  J.  A.  Ver  Bryok. 
Filed  Octobbb.16,  1895.    Na  6366. 

1.  Quantum  Meruit:  Spbcial  Contbaot:  Pleading.    On  a 

petition  alleging  merely  a  special  contract  and  performance  bj 
the  plaintiff,  the  plaintiff  cannot  recover  on  a  quantum  meruU 
for  part  performance.  Powder  Biver  Live  Stock  Co.  v.  Lamb,  38 
Neb.,  339,  followed.   West  v.  Van  Pelt,  34  Neb.,  63,  difltingnished. 

2.  Sales:  CoMTBAcrs:  Tendbb  of  Deliveby.    On  a  contract  for 

the  deliyery  of  goods  the  yendee  is  not  entitled  to  recover  where 
delivery  was  tendered  at  the  time  for  performance  and  the  tender 
kept  good  till  the  trial. 

Error  from  the  district  ooart  of  Harlan  couaty.  Tried 
below  before  Gablin,  J. 

John  Evtraon^  for  plaintiff  in  error. 

TT.  M.  Morning^  wnira. 

Irvine,  C. 

This  was  an  action  bj  Mayer  to  recover  for  servicea 
alleged  to  have  been  performed  for  Yer  Bryok  as  a  real 
estate  broker.  There  was  a  verdict  and  judgment  for  the 
defendant,  a  reversal  of  which  is  sought  by  the  plaintiff. 

The  plaintiff  requested  the  following  instruction,  which 
was  refused:  ''If  you  find  that  defendant  Yer  Bryck  re- 
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quested  plaintiff  Majer  to  assist  in  the  sale  of  defendant's 
property^  described  in  the  petition  of  plaintiff,  and  that 
plaintiff  Mayer  did  assist  in  said  sale,  even  if  plaintiff  did 
not  wholly  procure  said  purchaser^  still,  if  plaintiff  Mayer, 
at  the  request  of  defendant  Yer  Bryck,  assisted  in  procur- 
ing the  sale,  he  is  entitled  to  what  his  services  are  reasona- 
bly worth,  and  your  verdict  must  be  for  plaintiff/'  The 
refusal  of  this  instruction  is  assigned  as  error.  The  plaint- 
iff also  requested  the  following  instruction:  ''The  jury  are 
imtructed  that  if  you  find  from  the  evidence  that  the 
defendant  Ver  Bryck  requested  the  plaintiff  to  procure  a 
purchaser  for  the  brick  store  described,  and  in  pursuance 
thereof  the  said  plaintiff  Mayer  procured  a  purchaser,  with 
whom  defendant  J.  A.  Ver  Bryck  afterwards  negotiated  a 
sale  himself,  nevertheless  the  said  plaintiff  Mayer  would 
be  entitled  to  recover,  and  you  will  find  for  the  plaintiff/' 
This  the  court  gave,  adding  the  following  modification: 
''Provided  plaintiff  found  a  purchaser  and  effected  a  sale, 
and  defendant  promised  to  pay  said  plaintiff  $50  therefor, 
as  averred  in  the  petition."  The  modification  of  this  in- 
struction is  assigned  as  error.  These  two  assignments  may 
be  treated  together. 

The  plaintiff  contends  that  the  law  is  as  stated  in  the  in- 
structions requested  without  modification,  and  cites  in  sup- 
port of  that  contention  a  number  of  decisions  of  this  court. 
The  question  must,  however,  be  determined  as  one  rather 
of  pleading  than  of  substantive  law.     The  petition  is  as 

follows:  "On  or  about  the day  of  January,  1890,  the 

defendant  requested  plaintiff  to  find  him  a  purchaser  of  lot 
2,  in  block  16,  in  First  Addition  to  Alma,  Nebraska,  on 
terms  fixed  by  the  defendant,  and  agreed  to  pay  plaintiff 
for  his  services,  and  as  compensation  for  finding  said  pur- 
chaser and  making  said  sale  the  sum  of  $60.     On  or  about 

the day  of ,  1890,  this  plaintiff  found  a  purchaser 

for  said  premises  for  said  defendant  and  sold  said  premises 
to  him  on  terms  fixed  by  defendant,  whereby  said  defend- 
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ant  became  indebted  to  plaintiff  in  the  sum  of  )^oO.  No 
part  of  said  snm  has  been  paid  and  there  is  now  due  from 
defendant  to  this  plaintiff  the  sum  of  $60,  for  which  sum, 
with  costs,  plaintiff  asks  judgment.''  There  is  no  count 
upon  a  quantum  meruit  The  plaintiff  pleaded  a  special 
contract  that  he  should  receive  $60  as  compensation  for 
finding  a  purchaser  and  making  a  sale,  and  the  court 
did  not  err  in  refusing  to  permit  the  jury  to  base  its 
verdict  upon  a  quantum  meruit,  which  was  the  eflect  of 
refusing  the  instructions  as  asked.  Most  of  the  cases  cited 
do  not  tend  to  support  the  plaintiff's  contention  that 
he  was  entitled  to  recover  on  a  quantum  meruit  under 
the  pleadings.  Nearly  all  the  cases  cited  by  him  state 
only  the  rule  determining  the  broker's  right  to  recover. 
No  question  of  pleading  was  presented  in  those  cases,  and 
the  petition,  where  its  nature  is  disclosed,  was  upon  a 
quantum  meruit*  In  Oregg  v.  Loomis,  22  Neb.,  174,  it  is 
intimated  that  the  evidence  introduced  to  show  that  the 
broker  had  procured  a  purchaser  who  had  thereafter  effected 
a  purchase  from  the  owner  directly  was  not  admissible  un- 
der  the  pleadings;  but  even  in  that  case  the  opinion  dis- 
doees  that  the  petition  counted  on  a  qiuintum  meruit  In 
Wed  V.  Van  PeU,  34  Neb.,  63,  a  broker  to  procure  a  do-, 
nation  of  land  was  permitted  to  recover  on  a  quantum 
meruit,  under  a  petition  alleging  merely  a  special  contract; 
but  this  was  because  the  court  considered  that  the  plead- 
ings contained  sufficient  averments  of  a  waiver  of  full  per- 
formance to  justify  a  submission  to  the  jury.  In  no  case  has 
the  court  held  that  where  the  pleadings  allege  a  special 
contract  only,  the  plaintiff  can  recover  without  showing 
performance  upon  his  part.  To  recover  upon  a  part  per* 
formance,  or  to  recover  on  a  quantum  meruit,  facts  justify- 
ing such  recovery  must  be  pleaded.  {Powder  River  Live 
Stock  Co.  V.  Lamb,  38  Neb.,  339.) 

The  defendant  denied  the  employment  of  plaintiff,  but 
admitted  that  after  the  sale  was  effected  he  promised  to  give 
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the  plaintiff  a  suit  of  clothes.  He  then  pleaded  that  he 
had  offered  him  the  suit  of.  clothes,  and  that  he  tendered 
it  in  court.  The  plaintiff  asked  the  court  to  instruct  the 
jury,  in  effect,  that  if  the  agreement  was  to  pay  the  plaint* 
iff  in  goods,  and  if  the  defendant  had  failed  to  do  so,  then 
the  plaintiff  would  be  entitled  to  recover  the  value  of  the 
goods  in  money.  The  refusal  of  this  instruction  is  assigued 
as  error.  The  evidence  was  undisputed  that  the  defendant 
tendered  a  suit  of  clothes  to  the  plaintiff.  The  plaintiff 
swears  that  he  refused  it  because  defendant  promised  him  a 
tailor-made  suit  worth  $60,  and  he  was  tendered  a  ready- 
made  suit  worth  much  less.  It  may  be  that  if  the  plaintiff 
had  requested  an  instruction  submitting  to  the  jury  this 
issue,  he  would  have  been  entitled  to  it;  that  is,  that  if  de- 
fendant had  agreed  to  supply  the  plaintiff  with  a  tailor- 
made  suit  worth  $50,  and  had  tendered  a  less  valuable 
ready-made  suit,  this  would  be  a  failure  to  deliver  the 
goods  accprding  to  the  contract,  and  would  entitle  the 
plaintiff  to  recover  in  money  the  value  of  the  suit  which 
should  have  been  delivered.  But  the  instruction  asked  did 
not  so  submit  the  question.  Under  the  instruction,  as  re- 
quested, the  jury  would  have  been  required  to  find  for  the 
plaintiff  for  the  value  of  the  suit  in  money,  although  they 
found  the  agreement  to  be  as  the  defendant  contended,  to 
deliver  a  ready-made  suit  such  as  the  defendant  tendered, 
and  which,  if  necessary  to  avoid  error,  we  must  assume  to 
have  been  tendered  in  court  in  accordance  with  the  answer. 
It  is  clear  that  if  the  defendant  only  agreed  to  give  such  a 
suit  as  he  offered  to  the  plaintiff,  and  if  on  the  trial  he 
tendered  that  suit  anew,  the  plaintiff  would  not  be  entitled 
to  recover. 

It  is  assigned  that  the  verdict  is  not  sustained  by  the  evi- 
dence. We  have  examined  the  evidence  and  find  it  suffi- 
cient. 

Judgment  affirmed. 
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Clarence  A.  Powell  v.  Lueva  Yeazel,  Adminis- 
tratrix OF  Abraham  Yeazel^  Deceased,  et  al. 

Filed  Octobkb  16»  1895.    No.  5469. 

1.  Fraudulent  Conveyanoes:  Evidenob  of  Good  Faith:  In- 

STBUcrrioNa  In  a  contest  between  a  vendee  of  chattels  and  cred- 
itors of  one  under  whom  he  claims  title  the  evidence  tended  to 
show  a  purchase  for  Talae  and  in  good  fitith.  HM,  Error  for  the 
trial  ooart  in  the  instructions  to  characterise  the  sale  as  a  "pre- 
tended sale.'' 

2.  Sales :  Possession  of  Oooos:  Burden  of  Pboof.    The  failure 

of  a  vendee  of  chattels  to  take  poesession  thereof  does  not  ren- 
der  the  sale  condosivelj  void  as  against  creditors.  It  merely 
casts  upon  the  vendee  the  bnrden  of  proving  his  good  faith. 

3.  : :  Replevin:  Attachment:  iNSTBUcriONa  There- 
fore it  is  error  to  instruct  the  jnry  that  such  a  vendee  cannot  re- 
cover In  replevin  from  an  officer  attaching  the  goods  as  the  prop- 
erty of  the  vendor  if  the  vendee  did  not  obtain  possession  before 
the  levy  of  the  writ,  although  he  had  no  notice  of  the  vendor's 
fraudulent  intent. 

Error  from  the  district  court  of  Adams  county.     Tried 
below  before  Chapman^  J. 

Oapps  A  Stevens,  for  plaintiff  in  error. 

Batty  &  Dungan,  contra. 

Irvine,  C. 

This  action  was  one  in  replevin  by  Powell  against  Tea- 
sel, B.  A.  Boyd,  Fred  Einspahr,  and  George  Crane.  It 
was  begun  before  a  justice  of  the  peace,  and  the  property 
involved  being  appraised  at  an  amount  beyond  the  jurisdic- 
tion of  the  justice,  the  case  was  certified  to  the  district  court. 
After  a  verdict  there  for  the  plaintiff,  a  motion  for  a  new 
trial  having  been  sustained,  amended  pleadings  were  filed 
and  the  case  again  tried,  resulting  in  a  verdict  and  judg- 
19 
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ment  for  the  defendants.  The  property  in  controversy 
consisted  of  forty- four  hogs  and  about  twenty  head  of  cat- 
tle. The  plaintiff  claimed  this  stock  by  purchase  from 
Anna  D.  Eiuspahr.  Crane  was  the  sheriff  of  Adams 
county  and  Boyd  his  deputy.  They  justified  uuder  a  writ 
of  attachment  sued  out  by  Yeazel  against  Herman  D.  £in- 
spahr,  the  husband  of  Anna  D.  Eiuspahr^  claiming  to  have 
levied  upon  the  stock  by  virtue  of  that  writ.  The  relation 
of  Fred  Einspahr  to  the  case  seems  to  be  that  it  was 
claimed  that  he  had  been  made  custodian  of  the  stock  by 
the  deputy  sheriff  at  the  time  of  the  levy.  The  evidence 
tends  to  show  that  the  property,  prior  to  January,  1890, 
belonged  to  Herman  D.  Einspahr;  that  the  latter  part  of 
January,  Einspahr,  by  bill  of  sale,  conveyed  it  to  his 
wife.  On  the  one  side  it  is  contended  that  this  attempted 
conveyance  was  in  fraud  of  Einspahr's  creditors.  On 
the  other  side  it  is  contended  that  Einspahr  being  indebted 
to  the  Exchange  National  Bank  of  Hastings  in  a  large 
amount  and  also  to  Yeazel,  its  cashier,  Yeazel,  for  the  bank 
and  himself,  was  endeavoring  to  obtain  security  for  this  in- 
debtedness. There  is  evidence  tending  to  show  that  certain 
security  was  already  held,  but  the  details  as  to  this  feature 
are  not  important,  because  the  effort  was  being  made  to  ob- 
tain a  change  in  the  form  of  the  security  and  also  addi- 
tional security.  The  security  desired  was  a  mortgage  on 
the  real  estate  of  Einspahr,  including  his  homestead.  In 
order  to  procure  Mrs.  Einspahr's  execution  of  this  mort- 
gage, and  in  consideration  of  her  executing  the  same,  a 
large  amount  of  personal  property,  including  the  live  stock 
in  controversy,  was  transferred  to  her,  and  this,  it  was 
claimed,  was  done  with  the  knowledge  and  consent  of  Yea- 
zel. It  was  further  contended  that  on  the  6th  day  of  Feb- 
ruary, 1890,  the  plaintiff  agreed  to  purchase  the  livestock 
in  controversy,  dealing  with  Einspahr,  and  at  that  time 
not  knowing  of  Mrs.  Einspahr's  claim  to  the  property. 
No  sale  was  then  consummated  sufficient  to  answer  the  re- 
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quirements  of  the  statute  of  frauds;  but  on  the  following 
day,  February  7,  the  sale  was  perfected  by  the  plaintiff's 
drawing  and  delivering  to  Mrs.  Einspahr  his  check  for 
1940,  the  contract  price.  The  check  was  delivered  between 
5  and  6  o'clock  of  the  afternoon  of  February  7,  and  was 
subsequently  paid  to  Mrs.  Einspahr.  On  the  8th  most  of 
the  hogs  were  taken  into  possession  by  the  plaintiff  and 
driven  to  Kenesaw.  At  3  o'clock  in  the  afternoon  of  the 
7th^  as  shown  by  the  return  of  the  order  of  attachment,  the 
sheriff  attem|>ted  to  make  a  levy  on  the  property.  The 
stock  was  then  on  the  farm  of  Einspahr.  There  is  evi- 
dence tending  to  sliow  that  the  levy  was  regularly  declared^ 
but  the  stock  was  not  moved  off  the  place.  Fred  Einspahr, 
who  lived  on  an  adjoining  farm,  was  requested  by  the 
deputy  to  take  charge  of  the  stock.  He  objected  on  the 
ground  that  his  father  was  lying  ill  at  his  home,  and  he 
could  not  leave;  but  he  was  told,  as  his  place  was  near  the 
stock,  he  could  ''keep  an  eye  on  it,"  and  prevent  others 
from  intermeddling.  Herman  Einspahr's  employes  were 
at  the  same  time  directed  to  feed  the  stock.  On  the  8th 
the  sheriff  caused  the  hogs  to  be  returned  from  Kenesaw 
to  Einspahr's  place.  On  that  day  the  plaintiff  was  driv- 
ing the  cattle  toward  Kenesaw  when  he  met  the  sheriff, 
who  took  them  out  of  his  possession.  There  is  no  evidence- 
that  the  plaintiff  had  any  actual  knowledge  of  the  levy 
until  on  the  8lh,  on  his  way  to  take  the  pro|)erty  into  his 
possession,  he  was  informed  by  Fred  Einspahr  that  a  levy 
had  been  made  the  previous  day. 

It  will  be  observed  that  the  salient  questions  in  the  case- 
are,  first,  the  validity  of  the  levy;  second,  the  bona  fides 
of  the  conveyance  from  Einspahr  to  his  wife,  and  third, 
the  bona  fides  of  the  sale  by  Mrs.  Einspahr  to  the  plaint- 
iff. There  was  undoubtedly  evidence  suflScient  to  go  to  the 
jury  on  the  last  two  issuas.  It  is  contended  by  the  plaint- 
iff that  the  evidence  was  insuflScient  to  establish  a  valid 
levy  of  an  attachment.     The  record  before  us  does  not  con- 
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tain  all  the  instruments  which  the  bill  of  exceptions  shows 
were  offered  in  evidence,  and  as  the  judgment  must  on 
other  grounds  be  reversed,  we  pass  this  question,  simply 
remarking  that  this  court  has  held  that  where  an  ofiBcer 
attaches  property  found  in  the  possession  of  a  stranger 
-claiming  title,  in  an  action  of  replevin  therefor  by  such 
stranger  the  officer,  in  order  to  justify,  most  not  only  prove 
that  the  attachment  defendant  was  indebted  to  the  attach- 
ment plaintiff,  but  that  the  attachment  was  regularly  issued 
{ WiUiaiM  V,  Mkenbery,  25  Neb.,  721 ;  Pazton  v.  Mora- 
vekj  31  Neb.,  305),  and  also  that  the  test  of  the  validity  of 
a  levy  upon  personal  property  is  whether  or  not  the  acts  of 
the  officer  under  his  writ  have  been  such  as  would  make 
him  liable  as  a  trespasser,  but  for  the  protection  afforded 
by  the  writ  {Grand  Island  Banking  Co.  v.  CosteUo,  46 
Neb.,  119.) 

At  the  request  of  the  defendants  the  following  instruc- 
tion was  given:  ''You  are  instructed  as  a  matter  of  law 
that  if  from  the  evidence  you  will  find  that  at  the  time  of 
the  pretended  sale  of  the  property  in  controversy  by  Her- 
man Einspahr  to  Anna  Einspahr  and  by  her  to  this  plaint- 
iff, there  was  no  immediate  delivery  to  either  of  them  fol- 
lowed by  an  actual  and  continued  change  of  possession, 
and  you  find  that  said  pretended  sale  was  made  with  the 
intention  on  the  part  of  Herman  Einspahr  and  Anna  Ein- 
spahr to  defraud  the  creditors  of  Herman  Einspahr,  though 
said  fraudulent  intent  was  not  known  to  or  participated  in 
by  the  plaintiff  herein,  the  sale  is  void  as  to  creditors  and 
you  must  find  for  the  defendant,  unless  you  further  find  that 
plaintiff  purchased  said  property  and  received  possession 
then  or  prior  to  the  levy  of  the  attachment,  or  unless  you 
find  that  Abraham  Yeazel  consented  to  and  agreed  that  such 
sale  and  transfer  should  be  made  in  consideration  of  Anna 
D.  Einspahr's  executing  the  conveyances  referred  to  in  these 
instructions.''  We  think  the  learned  district  judge  gave 
this  instruction  without  sufficiently  observing  the  language 
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in  which  it  is  couched.  It  is,  we  think,  in  two  respects  er- 
roneous to  the  prejudice  of  the  plaintiff.  It  twice  charac- 
terizes the  sales  from  Einspahr  to  his  wife  and  from  her  to 
the  plaintiff  as  "  pretended "  sales.  The  word  "  pretended," 
used  in  such  a  connection,  signifies  something  falsely  as- 
sumed; something  claimed  contrary  to  the  truth  of  the 
matter.  The  jury  could  not  have  understood  it  in  any 
other  sense.  As  we  have  said,  there  was  evidence  justify- 
ing the  jury  in  finding  that  both  sales  were  bona  fde,  and 
the  court  should  not  have  used  language  importing  an  as- 
sumption that  they  were  not  so.  In  the  next  place  the 
jury  was  told  that  if  the  sale  was  made  with  the  intention 
on  the  part  of  either  Einspahr  or  wife  to  defraud  the  cred- 
itors of  Einspahr,  the  plaintiff  could  not  recover  even 
though  he  did  not  know  and  did  not  participate  in  such  in- 
tent, unless  he  actually  received  possession  of  the  property 
before  the  levy  was  made.  We  take  it  that  the  levy  of  au 
attachment  upon  personal  property,  like  a  levy  upon  real 
estate,  attaches  only  to  the  debtor's  interest  therein.  A  sale 
of  personal  property  may  be  effectual  even  when  over  the 
value  of  J50,  not  only  by  the  delivery  of  possession  of  the 
property,  but  by  payment  of  the  purchase  money  or  some 
portion  thereof,  or  by  a  memorandum  in  writing.  The  evi- 
dence raises  some  doubt  as  to  the  priority  in  time  between 
plaintiff's  payment  for  the  stock  and  the  levy  of  the  at- 
tachment. Assuming  a  levy  to  have  been  made,  the  fact 
that  plaintiff  did  not  receive  possession  until  later  would 
not  necessarily  defeat  his  right.  The  failure  of  the  plaint- 
iff to  obtain  possession  would  in  a  contest  between  him  and 
creditors  of  the  vendor  affect  only  the  burden  of  proof. 
{Fitzgerald  v,  Meyer,  25  Neb.,  77.)  A  sale  unaccompanied 
by  a  change  of  possession  is  not  conclusively  void  as  against 
creditors  of  the  vendor.  It  only  casts  upon  the  vendee  the 
burden  of  proving  his  good  faith,  and  Powell  might  be  a 
purchaser  in  good  faith  and  entitled  to  the  property  as 
against  creditors  of  Einspahr  even  if  the  transfer  from 
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Einspabr  to  his  wife  were  voidable,  and  although  he  did 
not  obtain  possession  of  the  property  before  the  levy  was 
made. 

Reversed  and  bemanded. 


John  Smith  v.  Eliza  Brown. 

FiLBD  OCTOBBB  15, 1895.     No.  5404. 

1.  Admission  of  Evidenoe :  Estoppel.    A  partj  who  asks  bis 

adTersary  to  offer  in  evidence  a  written  instriiment  of  donbtful 
competency  cannot  be  beard  to  urge  in  this  court,  wben  tbe  in- 
strnment  was  immediately  offered,  that  it  shonld  have  been  ex- 
cluded as  incompetent. 

2.  Sales:    Contract  fob   Measurbment  of  Pbopebty:    Evi- 

DBKCE  OF  Weioht.  Where  hay  was  sold  with  the  nnderstand- 
iog  that  420  cnbic  feet  were  to  be  compated  as  a  ton,  evidence 
to  show  that  the  actnal  weight  of  such  a  volume  of  hay  was  less 
than  a  ton  was  properly  ekdaded. 

3.  Instructions.    Certain  rulings  of  the  conrt  in  giving  and  reftis- 

ing  instrnctions  presenting  no  legal  questions  of  general  inter- 
est examined,  and  held  not  erroneous. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

Ricketta  &  Wilson^  for  plaintiff  in  error. 

Charles  E.  Magoon,  contra. 

Irvine,  C. 

Eliza  Brown  sued  John  Smith  to  recover  $84  as  the  pur- 
chase price  of  five  stacks  of  hay  which  she  alleged  she  had 
sold  and  delivered  to  Smith  on  a  special  contract  that  he 
should  pay  therefor  that  price.  Smith  defended  on  the 
ground  that  he  had  bought  three  of  the  stacks  by  the  ton; 


Vol.  46]       SEPTEMBER  TERM,  1895.  231 


Smith  y.  Brown. 


that  two  small  stacks  be  bought  in  bulk  for  the  price  of 
$9y  and  that  he  had  taken  half  a  ton,  in  value  $2,  from  one 
of  the  larger  stacks;  that  Mrs.  Brown  had  falsely  repre- 
sented to  him  that  the  largest  stack  contained  fourteen  tons 
and  the  other  two  not  purchased  in  bulk,  eight  each, 
whereas  in  fact  the  said  three  stacks  really  contained  but 
eighteen  tons;  that  after  discovering  the  falsity  of  the  rep- 
resentations he  had  tendered  Mrs.  Brown  $1 1  for  the  hay 
received  and  had  refused  to  take  the  remainder.  The  re- 
ply was  a  general  denial.  There  was  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed. 

F.  M.  Glenn  was  called  as  a  witness  to  prove  the  quan- 
tity of  hay.  After  testifying  that  prior  to  th^  sale  to 
Smith  he  and  another  had  measured  the  hay  in  the  stacks, 
he  was  interrogated  as  to  the  method  pursued  in  making 
the  measurement  He  produced  certain  memoranda  which 
he  testified  were  made  at  the  time  the  measurements  were 
taken.  These  were  offered  in  evidence  and  their  admission 
is  assigned  as  error  on  the  ground  that  they  were  not  such 
accounts  as  are  admissible  under  the  statute*  This  is  true. 
Their  office  was  onl^  as  memoranda  for  the  purpose  of  re- 
freshing the  witness'  memory.  We  need  not  inquire 
whether  or  not  there  was  a  proper  foundation  for  the  ad- 
mission of  the  memoranda  themselves,  because  immedi- 
ately before  they  were  offered  in  evidence  the  witness  was 
interrogated  in  such  a  manner  as  to  call  upon  him  to  tes- 
tify in  regard  to  the  facts.  Whereupon,  to  quote  the  bill 
of  exceptions,  '^  Counsel  for  the  defendant  here  asks  that 
the  memorandum  shall  be  introduced  in  evidence  and  not 
the  witness'  statement  of  what  it  shows,  because  the  method 
of  arriving  at  it  is  the  material  thing.''  The  plaintiff  then 
offered  in  evidence  the  memoranda.  The  defendant  ob- 
jected to  their  admission.  The  objection  did  not  go  to  any 
particular  features  disclosed  by  the  memoranda  themselves, 
but  to  the  general  question  of  their  competency  as  evidence. 
As  they  were  offered  at  the  suggestion  and  upon  the  re- 
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quest  of  defendant  he  cannot  be  heard  to  object  to  their  in- 
troduction. 

An  effort  was  niade^  after  proving  that  the  hay  to  which 
the  controversy  related  was  a  portion  of  a  crop  of  hay 
grown  on  the  land  where  it  was  stacked,  and  stacked  in  a 
number  of  different  stacks  of  the  same  general  contour,  to 
show  that  other  stacks  of  this  character  had  been  purchased 
by  another  witness,  and  that  when  the  hay  contained 
therein  was  weighed  it  did  not  weigh  as  much  as  indicated 
by  Mrs.  Brown's  measurements,  under  which  both  sales 
had  been  made.  The  exclusion  of  this  evidence  is  assigned 
as  error.  Disr^arding  the  tendency  of  this  evidence  if 
admitted  to  introduce  into  the  action  the  trial  of  collateral 
issues,  it  was  properly  rejected  on  another  ground.  It  i& 
undisputed  that  both  parties  contemplated  a  sale,  not  by 
actual  weight,  but  by  measurement,  and  about  the  only  fact 
on  which  all  witnesses  substantially  agreed  is  that  in  the 
purchase  of  hay  in  this  manner  420  or  421  cubic  feet  are 
calculated  as  constituting  a  ton.  It  was  by  the  ton  as  so 
measured,  and  not  by  weight,  that  this  hay  was  sold,  and 
the  evidence  shows  that  the  actual  weight  of  420  cubic  feet 
of  hay  differs  according  to  the  season,  quality,  and  other 
conditions.  It  was,  therefore,  wholly  immaterial  whether 
the  hay  weighed  as  many  tons  as  the  stacks  by  measure- 
ment were  calculated  to  contain.  There  is  no  statute -fixing 
the  volume  of  a  ton  of  hay.  There  is  a  statute  fixing  the 
weight  of  certain  articles  measured  by  bushels.  (Compiled 
Statutes,  1895,  sec.  5,  ch.  95.)  "A  bushel  of  each  of  the  arti- 
cles enumerated  in  this  section  shall  consist  of  the  number 
of  pounds  respectively  affixed  to  each,  viz. : "  Then  follows 
a  list  of  articles,  and  in  that  list  we  find  "  hay,  per  ton,  2,000 
pounds.''  There  is  nothing  here  to  establish  any  standard 
of  comparison  between  the  volume  and  the  weight  of  hay^ 
and  we  know  no  reason  why  the  parties  may  not  conven- 
tionally, either  by  express  agreement  or  by  established  cus- 
tom, deal  in  hay  according  to  any  arbitrary  calculation  of 
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the  volume  requisite  to  constitute  a  ton,  regardlees  of  the 
actual  weight.     This  is  what  was  here  done. 

The  defendant  in  error  requested  the  following  instruc- 
tion: ^'The  parties  to  this  action  agree  that  420  cubic  feet 
of  hay  constitute  a  ton  by  measurement,  and  you  are  in- 
structed that  the  rule  adopted  by  plaintiff  and  her  son  of 
multiplying  the  length  and  width  of  stack  together  and  this 
product  by  one-third  of  the  length  of  a  line  from  the  bot- 
tom of  a  stack  on  one  side  over  the  top  and  to  the  bottom 
of  the  stack  on  the  other  side  does  not  give  the  cubic  con- 
tents of  such  stack,  and  hence  would  not  form  a  correct 
dividend  to  divide  by  420  cubic  feet,  the  contents  of  a  sin- 
gle ton.  This  being  the  rule  employed  by  plaintiff  in  the 
measurement  of  this  hay  you  are  instructed  that  such  meas- 
urement was  erroneous/'  Its  refu.sal  is  assigned  as  error. 
The  court  of  its  own  motion  gave  this  instruction :  ''The 
evidence  shows  that  it  was  the  intention  of  the  parties  to 
this  action  at  the  time  they  entered  into  the  contract  in  re- 
lation to  the  hay  in  question,  that  420  cubic  feet  of  hay 
would  constitute  a  ton  by  measurement.  You  are  in- 
structed that  the  rule  adopted  by  the  plaiutiff  and  her  son 
of  multiplying  the  length  and  width  of  the  stack  together 
and  this  product  by  one-third  of  the  length  of  a  line  from 
the  bottom  of  the  stack  on  one  side  over  the  top  and  to  the 
bottom  of  the  stack  on  the  other  side,  would  not  in  all 
cases  give  the  cubic  contents  of  a  stack  of  hay,  and  whether 
or  not  it  would  give  the  true  contents  of  the  stack  in  cubic 
feet  in  this  particular  instance  is  for  you  to  determine.''  The 
difference  in  these  instructions  is  only  that  by  that  requested 
the  jury  was  positively  instructed  that  the  method  of  meas- 
urement resorted  to  was  incorrect,  while  by  that  given  the 
jury  was  cautioned  that  it  would  not  be  in  all  cases  correct 
and  that  they  should  determine  whether  or  not  it  was  correct 
jn  this  case.  It  is  clear  that  the  cubic  contents  of  the  stack 
would  not  be  accurately  ascertained  by  that  method  unless 
its  cross-section  was  a  perfect  square.     There  is  in  the  evi- 
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denoe  nothing  to  show  the  contour  of  the  stacks  in  ques- 
tion, the  nearest  approach  to  testimony  on  this  subject  be- 
ing that  of  a  witness  for  the  plaintiff  in  error  who  testified 
that  one  of  the  stacks  was  ten  feet  wide  and  '^  squared  five 
feet  high/'  But  it  further  appears  from  his  testimony  that 
the  section  of  the  stack  was  not  rectangular  and  that  his 
statement  that  it  would  square  five  feet  high  was  based 
merely  on  a  rough  estimate  obtained  by  observation  assisted 
by  rude  measurements.  The  remainder  of  this  witness' 
testimony  was  not  of  a  character  calculated  to  impress  one 
with  his  accuracy  as  a  mathematician,  although  his  father 
testified  that  the  witness  referred  to  was  relied  on  to  make 
the  estimate,  stating, as  a  reason,  that  he  ''was  accurater  at 
figures  than  I  was," — proof  as  to  the  competency  of  this  wit- 
ness as  an  expert  which  was  somewhat  weakened  by  the  fa- 
ther's further  testimony,  that  '*  I  ain't  so  accurate  in  figures 
as  some  men."  Indeed  the  great  difficulty  which  counsel 
seem  to  have  had  in  the  trial  of  the  case  was  with  the  testi- 
mony of  some  of  these  expert  geometers,  the  testimony  of 
one  of  whom  dii^closes  that  he  was  firmly  convinced  that  the 
proper  method  to  ascertain  the  area  of  a  semicircle  was  to 
multiply  the  diameter  by  a  third  of  the  circumference. 
Speaking  more  seriously^  there  is  absolutely  no  evidence  in 
the  record  from  which  the  actual  cubic  contents  of  the  hay 
stacks  can  be  ascertained  with  any  degree  of  accuracy.  In 
view  of  the  pleadings  and  the  evidence  as  to  the  contract  be- 
tween the  parties  the  burden  of  proof  devolved  upon  the 
plaintiff  in  error  to  show  that  the  stacks  contained  less  than 
was  represented.  Under  this  condition  of  the  record  we 
do  not  think  that  the  plaintiff  in  error  can  complain  because 
the  court  left  the  whole  matter  to  the  jury. 

It  is  also  contended  that  the  court  erred  in  giving  to  the 
jury  an  instruction  to  the  effect  that  fraud  is  never  presumed, 
but  must  be  established  by  proof,  like  any  other  fact  The 
criticism  of  this  instruction  is  that  it  implied  that  the  plaint- 
iff must  recover,  unless  an  actual  design  on  the  part  of  de- 
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fendant  was  shown  to  deceive  the  plaiutiff.  Id  at  least 
three  other  instractions  the  jury  was  told  in  effect  that  if 
the  representations  were  made  under  circumstances  entitling 
the  defendant  to  rely  thereon,  and  if  they  were  in  fact  false, 
the  plaintiff  could  not  recover.  These  instructions  were 
certainly  of  such  a  character  that  the  jury  could  not  have 
inferred  that  an  actual  intent  to  deceive  was  necessary. 

Complaint  was  made  of  another  instruction,  whereby  the 
jury  was  told  that  if  the  defendant  purchased  the  hay  with 
full  knowledge  of  the  manner  in  which  it  had  been  meas- 
ured, then  he  would  be  bound  by  the  measurement,  even 
though  it  might  be  incorrect.  This  was  coupled  with  an 
instruction  to  the  effect  that  if  the  defendant  was  ignorant 
of  the  business  concerning  which  he  contracted  and  was  not 
acquainted  with  the  measurement  of  hayjn  the  stack,  then 
plaintiff  must  answer  for  her  failure  to  impart  any  spe- 
cial knowledge  which  she  possessed.  Taking  these  two 
instructions  together  we  think  they  fairly  stated  the  law. 
If  both  parties  were  equally  conversant  or  equally  igno- 
rant of  the  method  employed  in  the  measurement  of  hay 
stacks  and  contracted  for  the  purchase  and  sale  of  the  hay, 
as  measured  according  to  a  particular  method,  the  method 
pursued  being  known  to  both,  then  the  contract  amounted 
to  nothing  more  than  an  agreement  to  take  the  hay  as  so 
estimated,  without  regard  to  the  accuracy  of  the  estimate. 
Under  such  circumstances  neither  party  could  rescind  on 
ascertaining  that  the  method  pursued  was  not  accurate. 
This  and  another  instruction  are  also  objected  to  on  the 
ground  that  they  were  not  applicable  to  the  evidence.  An 
examination  of  the  evidence  convinces  us  that  this  objec* 
tion  is  not  well  taken. 


Judgment  affirmed. 
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Joseph  Lamma  v.  State  op  Nebraska. 

Filed  Novembeb  6,  1895.    No.  6288. 

1.  Arrest  and  Detention  of  Felons:   Homioidb:   Duty  of 

Sheriff.  A  sheriff  or  other  police  officer,  in  arresting  or  pre- 
venting the  escape  of  a  felon,  may  use  snch  force  as  is  reasona- 
bly necessary,  even  to  the  taking  of  life;  bat  if  the  felon  can  be 
taken,  or  his  escape  prevented,  without  killing  the  offender,  and 
he  be  slain,  the  officer  is  guilty  of  at  least  manslaughter. 

2.  :  :  Evidence.    Held,  That  a  conviction  of  man- 
slaughter is  sustained  by  the  evidence. 

Error  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Holcomb,  J. 

The  facts  are  stated  in  the  opinion. 

O,  W.  MoNamar,  for  plaintiff  in  error,  in  support  of  an 
argument  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  cited  the  following  authorities :  Bruner  v.  Slate,  58 
Ind.,  159;  Dressen  v.  State,  38  Neb.,  375;  StaU  v.  Bier- 
berger,  96  Mo.,  667 ;  Jackson  v.  State,  5  So.  Rep.  [Miss.], 
690;  Wharton,  Criminal  Law,  sec.  933;  State  v,  Sloan,  47 
Mo,,  604. 

F.  G.  Hamer  and  H.  M.  Sinclair,  also  for  plaintiff  in 
error. 

A.  S.  Churchill,  Attorney  General,  and  George  A,  Day, 
Deputy  Attorney  General,  for  the  state : 

The  facts  do  not  present  a  case  of  justifiable  homicide. 
Under  the  evidence  the  plaintiff  in  error  is  at  least  guilty 
of  manslaughter.  (Wharton,  Criminal  Evidence,  sec.  836  ; 
United  States  v.  Ross,  92  U.  S.,  283;  Head  v.  Martin,  3 
&  W,  Rep.  [Ky.],  623;  2  Bishop,  Criminal  Law,  662, 
663;  Commontoealth  v.  York,  60  Mass.,  93;   Clements   t?. 
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State,  50  Ala,,  117;  State  v.  Bland,  97  N.  Car.,  438;  State 
V.  MeNinch,  90  N.  Car.,  696.) 

NOBVAL,  C.  J. 

An  information  in  due  form  was  filed  in  the  district 
court  of  Dawson  county  by  the  county  attorney,  charging 
Joseph  Lamma,  the  plaintiff  in  error,  with  murder  in  the 
first  d^ree,  for  the  killing  of  one  George  Rogers  on  the  1st 
day  of  November,  1892.  To  the  charge  the  accused  en- 
tered a  plea  of  not  guilty.  A  trial  was  had,  and  the  jury 
being  unable  to  agree  they  were  discharged.  Subsequently 
the  place  of  trial  was  changed,  on  application  of  the  prisoner, 
to  Buffalo  county.  The  accused  was  again  placed  upon 
trial  in  the  last  named  county,  which  resulted  in  a  convic- 
tion of  manslaughter.  The  court  overruled  a  motion  for 
a  new  trial,  and  sentenced  the  prisoner  to  imprisonment  in 
the  state  penitentiary  for  the  period  of  eighteen  months. 
He  has  prosecuted  a  petition  in  error  to  this  court  to  ob- 
tain a  review  and  reversal  of  this  judgment.  The  petition 
in  error  contains  eighteen  assignments,  but  two  of  which 
are  relied  upon  in  the  briefs  for  a  reversal,  which  we  will 
proceed  to  examine. 

In  the  outset  it  should  be  stated  that  the  killing  is  ad- 
mitted* The  defense  interposed  is  justifiable  homicide. 
It  is  argned  that  the  court  erred  in  failing  to  instruct  the 
jury  that  the  burden  of  proof  was  upon  the  state  to  estab- 
lish that  the  homicide  was  not  justifiable.  There  are  two 
answers  to  this  contention.  In  the  first  place,  no  request 
to  charge  the  jury  was  submitted  by  counsel  for  the  ac- 
cused. Had  such  an  instruction  been  tendered  and  re- 
fused, then  the  action  of  the  trial  court  could  have  been 
reviewed.  The  question  discussed  is  not  presented  by  the 
record.  Again,  the  court  in  its  charge,  after  fully  and 
fairly  stating  the  rule  of  justifiable  homicide  as  applicable 
to  the  facts  disclosed  by  the  evidence,  told  the  jury  if  from 
the  evidence  they  entertained  a  reasonable  doubt  of  the 
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guilt  of  the  defendant  of  either  of  the  offenses  charged  in 
the  information^  it  was  their  duty  to  return  a  verdict  of 
acquittal,  which  direction  was,  in  effect,  that  the  burden 
was  upon  the  state  to  prove  that  the  killing  was  not  justi- 
fiable, not  by  a  preponderance  of  the  evidence  merely,  but 
beyond  a  reasonable  doubt.  The  instructions  given  fully 
covered  the  point. 

The  other  assignment  relied  upon  in  the  brief  is  that 
the  evidence  is  insufficient  to  sustain  the  verdict.  The  rec- 
ord shows  that  the  plaintiff  in  error  at  the  time  of  the 
homicide  was  the  deputy  sheriff  of  Dawson  county,  and 
was  in  charge  of  four  persons  confined  in  the  county  jail. 
G^rge  Rogers,  the  deceased,  was  an  inmate  of  the  jail, 
awaiting  trial  on  the  charge  of  horse  stealing.  Joseph 
Smith  was  janitor  at  the  court  house,  one  of  his  duties 
being  to  carry  the  meals  to  the  prisoners  in  the  jail,  which 
is  in  the  basement  of  the  court  house.  On  the  evening  of 
the  Ist  of  November,  1892,  Smith  carried  to  the  jail  the 
suppers  for  the  prisoners,  unlocked  the  door  to  the  outside 
entrance  to  the  jail,  passed  through  the  same  and  down  a 
hall  through  a  doorway  to  the  right  into  a  room  about  14x1 7 
feet,  and  from  here  to  a  grated  door  between  this  room  and  a 
large  room  termed  the  ''cell  room,''  where  the  prisoners  were 
confined.  The  buckets  containing  the  evening  meals  were 
set  upon  the  floor  near  the  side  of  this  door,  and  Smith  there- 
upon unlocked  and  opened  the  iron-grated  door.  Rummel, 
one  of  the  prisoners,  then  came  forward,  and  stooped  down 
to  get  the  meals,  whereupon,  Rogers,  the  deceased,  jumped 
over  Rummel,  knocked  Smith  back  against  the  wall,  and 
ran  towards  the  outside  door.  Smith  crying,  '<  Help  I  Help ! 
Murder  I''  About  the  same  instant  Lamroa  reached  the 
outside  entrance  to  the  jail  from  the  street,  and,  observing 
Refers  coming,  said  ''  Halt  t  Halt  I ''  and  shot  the  deceased, 
the  ball  entering  the  lefi  breast  a  little  to  the  right  and 
about  two  inches  below  the  left  nipple  and  lodging  between 
the  spine  and  the  shoulder  blade.     From  the  effects  of  the 
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wound  Sogers  expired  in  a  very  few  moments.  The  state  in- 
trodooed  testimoby  tending  to  show  that  the  prisoner  Rum- 
mely  some  hours  before  the  killing,  told  the  accused  to  keep 
a  better  watch  upon  R<^rs  as  he  was  going  to  try  to  get 
away,  and  to  this  Lamma  replied :  **  Let  the  son  of  a  bitch 
come  on.  I  want  a  shot  at  him.'^  The  only  question 
presented  is  whether,  under  the  foregoing  facts,  the  plaint- 
iff in  error  was  justified  in  taking  life  in  order  to  prevent 
the  escape  of  the  deceased. 

The  law  governing  the  taking  of  human  life  by  officers 
of  justice  is  thus  stated  by  Carlton,  Homicide,  section  628: 
"  In  cases  of  felony  the  killing  is  justifiable  before  an  actual 
arrest  is  made,  whgre  in  no  other  way  the  escaping  felon 
can  be  taken.  In  such  cases,  that  is  to  say  in  cases  of 
felony,  if  the  felon  flees  from  justice,  or  if  a  dangerous 
wound  be  given,  it  is  the  duty  of  every  man  to  use  his 
best  endeavors  for  preventing  an  escape;  and  if  in  the 
pursuit  the  felon  be  killed,  when  he  cannot  otherwise  be 
taken,  the  homicide  is  justifiable;  and  the  same  rule  holds 
if  the  felon,  after  being  legally  arrested,  break  away  and 
escape.  But  if  he  may  be  taken  in  any  case,  without 
such  severity,  it  is  at  least  manslaughter  in  hhn  who  kills 
him;  and  the  jury  ought  to  inquire  whether  it  was  done 
of  necessity  or  not"  In  State  v.  Bland,  97  N.  Car.,  438, 
the  court  say:  "The  law  does  not  clothe  an  officer  with 
the  authority  to  judge  arbitrarily  of  the  necessity  of  kill- 
ing a  prisoner  to  secure  him,  or  of  killing  a  person  to  pre- 
vent a  rescue  of  a  prisoner.  He  cannot  kill  unless  there 
18  a  necessity  for  it,  and  the  jury  must  determine  from  the 
testimony  the  existence  or  absence  of  the  necessity."  (See,  , 
also,  Jackson  v.  State,  66  Miss.,  '89;  Jackson  v.  State,  76 
Qa.,  473;  Crocker,  Sheriffs,  sees.  940,  941 ;  Murfree,  Sher- 
iffs, sees.  11-64.)  The  rule  deducible  from  the  authorities 
is  that  a  sheriff  or  other  officer,  in  arresting  or  preventing 
the  escape  of  a  person  charged  with  a  felony,  may  use  such 
force  as  is  reasonably  necessary,  even  to  the  taking  of  life; 
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but  if  the  felon  can  be  taken,  or  his  escape  prevented,  with- 
out killing  the  offender,  and  he  be  slain,  ther  o£5cer  is  guilty 
of  at  least  manslaughter.  Applying  this  doctrine  to  the  case 
at  bar,  can  there  be  any  room  for  doubt  that  the  killing 
of  Rogers  was  inexcusable?  We  think  not  The  deceased 
was  within  the  walls  of  the  jail  and,  so  far  as  the  evidence 
shows,  was  unarmed.  His  escape  could  have  been  pre- 
vented by  Lamma  by  the  closing  of  the  outside  door. 
While  the  deceased  was  called  to  ''halt,''  the  record  fails  to 
show  that  he  did  not  comply  with  the  request.  For  aught 
that  appears  in  the  testimony  the  fatal  shot  may  have  been 
fired  after  the  deceased  had  stopped.  It  is  also  undenied 
that  the  accused  had  been  apprised  that  Rogers  was  con- 
templating an  escape.  Lamma  could  have  taken  steps  to 
have  prevented  his  doing  so  by  putting  him  in  a  cell,  or 
otherwise  securing  him;  but  he  did  nothing  of  the  kind. 
He  should  have  exhausted  every  resource  at  his  command 
to  prevent  the  escape  before  taking  human  life.  Upon  this 
record  we  are  fully  satisfied  that  the  jury  were  warranted 
in  finding  that  the  killing  of  Rogers  was  not  justifiable. 
The  judgment  la 

Afvibmed. 


Chableb  H.  Olsen,  ADmNiSTRATOR,  v.  Max  Meybb. 

Filed  Novbhbbb  6, 1895.    No.  541d. 

1.  Negligence :  Death  Caused  by  Falling  Wall:  Evidence 
of  Sevbbity  of  Stobh.  In  an  action  for  negligently  permit- 
ting a  brick  wall  to  remain  unsupported,  in  conseqnence  of 
which  it  fell  upon  and  killed  the  plainli£f  8  intestate,  the  defense 
alleged  being  that  the  falling  of  said  wall  was  occasioned  bj  a 
wind  storm  of  such  unusual  force  and  severity  as  to  be  denomi- 
nated as  the  act  of  God,  kdd  not  error  to  permit  the  introduc- 
tion by  the  defendant  of  eyidenoe  tending  to  proTS  that  there 
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bad  been  since  tbe  date  in  question  (two  years,  tbree  montbs, 
and  twenty-tbree  days)  no  storm  of  equal  seTerity. 


%  : :  ,    Eytdenoe  examined,  and  held  to  snatain 

tbe  Judgment  of  tbe  district  court 

3.  Measure  of  Damages:  Instbugtions:  Rkvisw.  Tbis  court 
will  not  consider  objections  by  tbe  plaintiff  below  to  instruc- 
tions relating  to  tbe  measure  of  damage  wbere  be  bas  failed  to 
recover  on  tbe  cause  of  action  alleged. 

Error  from  the  district  court  of  Douglas  countj. 
Tried  below  before  Irvine,  J. 

Schomp  A  Chnorij  for  plaintiff  in  error. 

W.  J.  Qmndlj  CharUs  Ogden,  and  J.  W.  West,  oonira. 

Post,  J. 

This  was  an  action  in  tbe  district  court  for  Douglas  county 
hj  the  plaintiff  in  error,  as  administrator  of  tbe  estate  of 
Edward  Olsen,  deceased,  to  recover  from  tbe  defendant  in 
error,  Max  Mejer,  on  account  of  the  negligence  of  the 
latter  which  caused  the  death  of  the  plaintiff's  intestate. 
A  trial  was  had  resulting  in  a  verdict  and  judgment  for 
the  defendant  below,  which  has  been  removed  into  this 
court  for  review  upon  allegations  of  error  bj  the  plaintiff. 

It  is  in  the  petition,  in  substance,  alleged  that  the  de- 
fendant Meyer  is  the  owner  of  a  lot  at  or  near  the  inter- 
section of  Eleventh  and  Farnam  streets  in  the  city  of 
Omaha,  on  which  was  situated  a  large,  three-story  brick 
building,  adjacent  to  which  was  a  one-story  wooden  build- 
ing owned  and  occupied  by  the  deceased  as  a  business  house. 
On  the  10th  day  of  January,  1889,  the  interior  of  the  de- 
fendant's building  was  destroyed  by  fire,  leaving  the  walls 
thereof  unsupported,  in  which  condition  they  were  exceed- 
ingly dangerous  and  a  constant  menace  to  the  lives  and 
property  of  people  in  the  immediate  neighborhood  thereof. 
On  the  4th  day  of  February,  following,  one  of  said  walls, 
20 
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which  the  defendant  had  negligently  permitted  to  remain 
in  its  aforesaid  dangerous  condition,  fell  outward  upon  the 
wooden  building  above  mentioned^  crushing  it  to  the  earth 
and  instantly  killing  the  plaintiff's  said  intestate.  The 
answer  admits  ownership  by  the  defendant  of  the  building 
in  question  and  the  death  of  the  said  Edward  Olsen,  but 
denies  the  allegation  of  negligence  and  charges  that  the 
falling  of  the  wall  aforesaid  was  caused  by  a  storm  of  such 
unusual  force  and  severity  as  to  be  denominated  the  act  of 
God,  and  that  the  defendant  is  in  nowise  answerable  for  the 
fatal  consequence  thereof.  The  reply  is  in  effect  a  general 
denial. 

At  the  trial  below^  on  the  27th  day  of  May,  1891,  the 
defendant,  to  sustain  the  allegations  of  his  answer  respect- 
ing the  character  of  the  storm  which  resulted  in  the  death 
of  the  plaintiff's  intestate,  w&9  permitted  to  prove  by  wit- 
nesses called  for  that  purpose  that  the  city  of  Omaha  and 
vicinity  had  not  since  the  time  in  question,  to-wit,  Febru- 
ary 4,  1889)  been  visited  by  a  wind  storm  of  equal  force 
and  violence.  To  the  introduction  of  such  evidence  ex* 
ception  was  taken  on  the  ground  that  the  character  of 
storms  occurring  subsequent  to  that  which  produced  the 
fatal  result  above  stated  cannot  be  taken  as  a  basis  of  com- 
parison for  the  purpose  of  the  defense  alleged,  or,  to  state 
the  objection  in  the  language  of  plaintiff's  counsel,  ''The 
character  of  the  wind  or  of  wind  storms  that  occurred  after 
that  date  could  have  no  bearing  whatever  upon  this  case^ 
and  were  clearly  irrelevant  and  immaterial."  We  are  un- 
able to  perceive  the  force  of  the  objection  urged.  It  was, 
as  stated  in  the  charge  of  the  court,  the  duty  of  the  de- 
fendant ''to  take  into  consideration  the  effect  of  such  winds 
and  other  natural  phenomena  as  are  ordinarily  liable  to  oc- 
cur, having  due  regard  for  the  condition  of  the  building 
and  the  season  of  the  year,  but  he  was  not  required  to 
guard  against  an  extraordinary  manifestation  of  nature,  the 
occurrence  of  which  could  not  reasonably  have  been  antici- 
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pated  or  foreseen."  According  to  the  modern  understand- 
ing of  the  law,  we  are  not  required  to  seek  for  a  precise 
definition  of  the  term  ''act  of  God/'  but  rather  to  ascer- 
tain the  kind  or  character  of  events  which  are  within  the 
contemplation  of  the  parties,  or  which  maj  be  reasonably 
anticipated  to  occur  (Pollock,  Contracts,  p.  366*),  and  in 
the  determination  of  that  question  it  is  certainly  proper  to 
avail  ourselves  of  human  observation  and  experience  both 
prior  and  subsequent  to  the  particular  event  involved,  the 
weight  or  probative  force  of  such  evidence  depending  upon 
the  length  of  time  to  which  the  comparison  applies.  Evi- 
dence of  the  character  objected  to  is  not  admissible  merely, 
but  must,  for  obvious  reasons,  become  in  course  of  time  the 
necessary  and  only  basis  of  comparison.  The  objection  is 
not  directed  to  the  length  of  time  intervening  between  the 
falling  of  the  wall  and  the  date  of  the  trial — two  years, 
three  months,  and  twenty-three  days — but  to  any  period 
subsequent  to  the  fatal  accident  for  the  purpose  of  the  com- 
parison. It  follows  that  the  objection  was  rightly  over- 
ruled. 

It  is  next  urged  that  the  verdict  is  against  the  decided 
weight  of  the  evidence  and  should  have  been  set  aside  upon 
that  ground.  We  observe  from  the  record  that  on  the  day 
succeeding  the  fire  the  defendant  consulted  Mr.  Mendelsohn, 
a  competent  and  experienced  architect,  with  regard  to  the  re- 
pairing of  the  building  mentioned,  and  was  advised  by  the 
latter,  after  an  examination  of  the  walls,  that  they  were  not 
damaged,  that  they  might  be  used  for  the  purpose  of  re- 
building, and  that  they  were  perfectly  safe  as  they  then 
stood.  Said  architect  was  instructed  to  prepare  plans  and 
specifications  for  the  necessary  repairs,  in  which  he  was 
employed  at  the  time  of  the  accident.  The  defendant,  ac- 
cording to  his  own  testimony,  acted  in  good  faith,  relying 
upon  the  advice  thus  promptly  sought  and  given,  in  which 
he  is  fully  corroborated  by  Mr.  Mendelsohn.  We  cannot 
on  this  record  say  that  the  jury  were  not  warranted  in  find- 
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ing  for  the  defendant  upon  the  issue  of  negligence^  the 
vital  question  of  the  case. 

Exception  was  taken  to  the  refusal  of  certain  instruc- 
tions asked  by  the  plaintiff^  but  as  they  relate  to  the  ques- 
tion of  the  measure  of  damage,  they  will  not  be  examined, 
since  their  refusal  could  in  no  event  amount  to  prejudicial 
-error.     The  judgment  of  the  district  coort  is 

Affirmed. 
Irvine,  C,  not  sitting. 


Arthur  Bryant  v.  Richard  Thesin^. 
Filed  Novsmbsb  6,  1895.    No.  5518. 

1.  Written  Contracts  to  Purchase:  Parol  Aorekmknts  to 

Relbasb  Puschassb.  a  party  who  has  oontraoted  for  the 
purchase  of  property  may  be  released  from  the  obligations  of 
the  contract  at  any  time  while  it  remains  wholly  executory,  by 
a  snbseqaent  parol  agreement  to  that  effect. 

2.  :  :  CoNSiDEBATiON.     The    matnal    waiver  of  the 

rights  of  the  parties  to  a  contract  of  sale  of  personal  property 
is  sufficient  consideration  for  a  cancellation  of  the  contract,  to 
release  the  parties  from  their  obligations  thereunder. 

3.  Sales:  Actions  for  Purchase  Price:  Quality  of  Stock. 

Where  a  seller  of  nursery  stock  institutes  an  action  to  recover 
the  purchase  price  thereof  the  defendant  may  show  that  the 
stock  was  not  of  the  kind  and  quality  ordered,  although  he  did 
not  refuse  to  receive  it  for  that  reason  when  it  was  tendered  to 
him  at  time  of  delivery,  but  based  his  refusal  upon  a  cancella- 
tion or  discharge  of  the  order  of  purchase. 

4.  ;  ;  .     An  order  for  nursery  stock  of  a  certain 

kind  or  quality,  the  price  for  the  whole  being  stated  in  the  order 
in  a  lump  sum,  is  not  severable,  but  entire,  and  the  maker  of 
the  order  is  not  obliged  to  receive  the  stock  if  in  whole  or  in  a 
substantial  or  material  portion  it  is  not  of  the  kind  or  quality 
ordered. 
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6.  :  Wbittek  Obdebs  fob  Ooods:  Pabol  Evidence.    A 

repreeeDtation  or  promise  by  which  a  party  was  indaoed  to  sign 
a  written  order  of  parohase  of  property  may  be  proTed  by  parol. 

6.  Instruotions :  Objections:  Review.  Objections  to  iostmo- 
tions  examined,  and  held  not  tenable  as  to  some,  and  in  regard 
to  others  the  errors  complained  of  were  not  prejadicial. 

Error  from  the  district  court  of  York  county.     Tried 
below  before  Wheeler,  J. 

See  opinion  for  statement  of  the  case. 

Harlan  &  Harlan^  for  plaintiff  in  error : 

The  contracts  and  orders  were  in  writing  and  should 
control.  Thej  cannot  be  contradicted  by  oral  testimony. 
{Zucker  v.  Karpdea,  50  N.  W.  Rep.  [Mich.],  373;  Strange 
V.  Wihon,  17  Mich.,  341 ;  Clark  v.  Tennant,  5  Neb.,  549; 
Western  Ins.  Co.  v.  Putnam,  20  Neb.,  331;  Addison,  Con- 
tracts [Morgan^s  ed.],  sees.  369-363 ;  Swain  r.  Semens,  9 
Wall.  [U.  S.],  272;  Benjamin,  Sales  [4th  Am.  ed.],  216; 
Schultz  V.  Bradley,  57  N.  Y.,  646.) 

Sedgwick  &  Power,  contra. 

Harrison,  J. 

The  plaintiff  declared,  in  the  petition  filed  in  the  district 
court  of  York  county,  upon  two  orders  for  nursery  stock, 
including  quite  a  number  of  apple  and  other  fruit  trees, 
alleging  sale  and  delivery,  and  also  that  the  prices  charged 
were  the  reasonable  prices  and  values  of  the  trees,  etc. 
The  amount  claimed  was  $105  and  interest.  The  defend- 
ant answered  and  admitted  signing  the  orders  for  the  nurs- 
ery stock,  and  except  such  admission  denied  each  and  every 
allegation  contained  in  the  petition,  and  further  stated  as 
follows:  "And  for  further  auswer  herein  defendant  alleges 
that  prior  to  and  at  the  time  of  the  signing  of  the  afore- 
said orders,  the  plaintiff  represented  and  stated  to  the  de- 
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fendaDt  that  the  plaintiff  dealt  in  budded  nursery  stock 
only,  and  that  the  plaintiff  had  and  sold  no  other  fruit 
trees,  bushes,  vines,  eta,  except  budded  stock,  and  agreed 
and  represented  that  the  stock  that  should  be  delivered  to 
defendant  under  the  said  orders  should  be  budded  stock  as 
aforesaid,  and  the  defendant  relied  upon  the  said  represen- 
tations and  so  signed  the  aforesaid  orders,  which  otherwise 
he  would  not  have  done.  And  defendant  says  that  the 
said  representations  were  wholly  false  and  fraudulent,  as 
the  said  plaintiff  was  not  then  dealing  in  budde<l  stock,  but 
was  dealing  in  inferior  kinds  of  grafted  and  common 
stock,  and  the  stock  which  the  plaintiff  was  to  deliver  to 
the  defendant,  as  hereinafter  set  forth,  was  not  budded  stock 
and  was  of  no  value  to  the  defendant  whatever."  That  he 
was  not  notified  of  the  arrival  of  the  trees,  etc.,  at  York, 
and  they  were  allowed  to  remain  there  in  such  a  situation 
and  condition  that  they  were  so  injured  as  to  be  entirely 
worthless;  and  for  further  answer  alleged  that  subsequent 
to  the  signing  of  the  orders,  and  before  the  time  of  deliv- 
ery of  the  stock  was  attempted,  the  plaintiff  released  and 
discharged  defendant  from  any  obligation  to  receive  the 
nursery  stock  and  it  was  agreed  the  orders  should  be  can- 
celed and  annulled.  The  plaintiff  in  reply  denied  each 
and  every  allegation  of  new  matter  contained  in  the  an- 
swer and  alleged  due  and  timely  notice  to  defendant  of  the 
arrival  of  the  nursery  stock  at  York.  A  trial  to  the  court 
and  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
defendant.  , 

It  is  claimed  by  counsel  for  plaintiff  that  the  orders  were 
in  writing  and  could  not  be  released  or  discharged  by  a  sub- 
quent  parol  agreement,  and  that  if  they  could,  conceding  it 
to  have  been  proven,  no  consideration  was  shown  for  an 
agreement  withdrawing  the  orders,  other  than  the  mutual 
waiver  of  the  rights  of  the  parties  which  had  arisen  by 
virtue  of  the  execution  and  delivery  of  the  orders.  The 
testimony  was  of  a  nature  to  justify  a  conclusion  that  at 
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some  dat^  subsequent  to  making  the  orders,  and  prior  to 
the  time  for  delivery  of  the  articles  ordered,  it  was  agreed 
by  and  between  the  agent  for  the  plaintiff  who  took  the 
orders  and  had  charge  of  the  delivery  of  the  nursery  stock 
for  plaintiff,  including  these  orders  and  others  forwarded 
at  the  same  time  and  to  the  place,  that  these  orders  were 
canceled  and  discharged.  This  was  sufficient  to  release  the 
parties  from  their  obligations.  (Clark,  Contracts,  pp.  609, 
620;  McOreery  v.  Day,  6  L.  R.  A.  [N.  Y.],  503;  Dignan 
V.  Spurr,  28  Pac.  Rep.  [Wash.],  629.) 

It  is  contended  by  counsel  for  plaintiff  that  under  the 
general  rule  that  parol  evidence  will  not  be  received  to 
contradict,  vary,  or  modify  the  terms  of  a  written  agree- 
ment, no  parol  testimony  should  have  been  allowed  on  the 
branch  of  the  case  in  relation  to  representations  alleged  to 
have  been  made  by  the  agent  who  effected  the  sale,  respect- 
ing the  nursery  stock,  that  it  was  to  be  ^'budded  stock.'' 
The  orders  in  question  were  signed  by  defendant,  but  not 
by  plaintiff,  and  each  of  them  was  but  a  memorandum,  or 
succinct  statement,  of  some  of  the  most  important  items  of 
the  contract,  and  we  have  no  doubt  that  the  representation 
or  promise  that  the  nur8ery  stock  to  be  delivered  would  be 
^*  budded,"  was  material  to  the  subject-matter  of  the  con- 
tract embodied  in  the  orders,  and  that  it  was  competent  as  a 
defense,  and  parol  testimony  was  competent  to  show  that 
the  representation  was  made,  that  the  defendant  was  in- 
duced thereby  to  sign  the  orders,  and  that  the  representa- 
tion or  promise  was  untrue,  or  not  performed.  {Barnett  v. 
PraUj  37  Neb.,  349;  Peck  v.  Jenieon,  58  N.  W.  Rep. 
[Mich.],  312;  Cvilmans  v.  Lindsay,  6  Atl.  Rep.  [Pa.], 
332.) 

It  is  further  urged  in  this  connection  that  the  evidence 
discloses  that  the  defendant  did  not  refuse  to  take  the  nurs- 
ery stock  because  the  trees  were  not  "budded,"  but  as- 
signed as  a  reason  for  his  refusal  to  receive  it  his  discharge 
from  any  obligations  assumed  by  the  orders  by  subsequent 
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oral  agreement;  that  the  defense  under  oonsidAation  was 
incompetent  and  should  have  been  rejected.  The  testi- 
mony clearly  proved  that  the  promise  in  regard  to  the 
quality  of  the  stock  was  made,  and  that  a  considerable  por- 
tion of  what  was  attempted  to  be  delivered  did  not  fulfill 
the  promise.  Neither  of  the  orders  was  for  any  specific 
tree  or  vine  named  in  it,  nor  were  prices  stated  for  each  or 
any  particular  one,  but  on  each  order  the  money  consider- 
ation was  given  in  a  lump  sum  or  total  amount.  In  other 
words,  the  orders  were  not,  as  shown  by  their  terms  and 
conditions,  severable.  The  plaintiff  had  pleaded  the  or- 
ders, which  were  admitted  by  defendant,  and  also  alleged 
and  proved  an  attempted  delivery  of  what  he  claimed  sat- 
isfied the  demands  of  the  orders.  It  was  entirely  proper 
then  to  prove  that  the  stock  tendered  was  not  in  whole  or 
in  part  as  ordered.  One  sum  was  stated  in  each  contract 
as  the  price.  The  nursery  stock  designated  iu  each  order 
was  an  entire  lot,  and  all  the  trees  to  be  of  the  same  qual- 
ity. The  plaintiff  claimed  to  have  fulfilled  the  terms  of 
the  orders  in  respect  to  delivering  the  trees  and  of  the  kind 
and  quality,  and  it  was  certainly  competent  for  the  defend- 
ant to  prove  the  contrary,  or  to  show  that  plaintiff  had  not 
done  so.  Where  the  order  for  goods  is  for  an  entire  lot 
and  the  price  stated  in  a  lump  sum,  the  order  or  contract 
is  not  severable,  and  if  of  the  goods  tendered  for  delivery 
a  considerable  number  differ  in  quality  from  those  ordered^ 
the  buyer  is  not  required  to  receive  the  goods  or  any  part 
of  them,  but  may  reject  the  whole.  (Sidney  School  Furni- 
ture Co.  V.  School  District  of  Warsaw  Township^  27  Atl. 
Rep.  [Pa],  856.) 

It  is  urged  that  the  court  erred  in  an  instruction  to  the 
jury  whereby  it  was  stated  that  it  devolved  upon  the  plaint- 
iff to  prove  every  material  allegation  of  his  petition,  and 
unless  he  had  done  so,  or  if  the  evidence  as  to  such  allega- 
tions was  evenly  balanced,  the  verdict  should  be  in  favor 
of  defendant;  that,  inasmuch  as  the  defendant,  in  his  an- 
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Bwer,  admitted  the  execution  of  the  ordere,  there  was  no 
portion  of  the  issues^  the  burden  of  proving  which  was  on 
the  plaintiff;  that  the  trees,  etc.,  were  delivered  was  al- 
leged in  the  petition  and  denied  in  the  answer,  and  it  was 
the  duty  of  the  plaintiff  to  prove  it.  The  issues  in  the 
case  and  their  conditions  as  presented  by  the  pleadings  had 
been  fully  stated  and  outlined  to  the  jury  in  instructions 
given  prior  to  the  one  in  question^  and,  in  view  of  the  rela- 
tive rights  of  the  parties  as  developed  and  established  by 
the  evidence  introduced,  we  are  unable  to  discover  wherein 
the  plaintiff  was  or  could  have  been  prejudiced  by  this  in- 
struction. Furthermore,  as  to  the  affirmative  allegatious 
and  defenses  of  the  answer,  the  jury  were  instructed  that 
the  defendant  must  furnish  proof  of  them. 

Error  was  properly  assigned  in  regard  to  instructions  on 
the  branch  of  the  case  in  relation  to  the  alleged  discharge 
or  release  of  the  orders  by  {larol.  Agreeably  to  our  views 
on  this  portion  of  the  action,  the  instructions  were  proper 
and  correct. 

The  court  instructed  the  jury  that  if  it  was  shown  by 
the  evidence  that  the  plaintiff's  agent  represented  or  prom- 
ised that  the  nursery  stock  ordered  would  be  of  a  particu- 
lar kind  or  quality,  and  the  defendant  was  thereby  induced 
to  sign  the  orders  and  the  stock  tendered  or  offered  to  be 
delivered  or  any  considerable  or  material  portion  of  it  was 
not  of  the  kind  or  quality  promised,  the  defendant  was 
under  no  obligation  to  accept,  but  could  refuse  it  It  is 
alleged  that  these  instructions  were  erroneous,  in  assign- 
ments properly  made.  The  instructions  on  these  points  in 
the  case  contained  a  correct  statement  of  the  rule,  but  were 
not  entirely  applicable  to  the  facts  iu  this  case.  It  appears 
from  the  evidence  that  the  defendant  did  not  refuse  to  re- 
ceive the  stock  because  not  of  the  kind  ordered,  but,  when 
the  jury  had  determined  from  the  evidence  that  the  trees, 
etc.,  were  not  of  the  kind  ordered,  as  they  must  have  done 
before  they  could  conclude,  as  they  were  informed,  that 
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defendant  had  a  right  to  refuse  the  stock,  the  defendant 
would  be  entitled  to  a  finding  in  his  favor  for  the  failure 
of  the  plaintiff  to  deliver  or  tender  that  which  was  or- 
deredy  hence  the  rights  of  plaintiff  could  in  nowise  be 
prejudiced  bj  these  instructions.  The  judgment  of  the 
district  court  is 

Affirmed. 


Alexander  Dobson  v.  State  op  Nebraska. 

FiLBD  November  6,  1895.    No.  6S55. 

Larceny:  Possession  of  Stolen  Goods:  Evidence.  The  effect 
to  be  giyen  to  the  fact  of  possession  recently  after  the  larceny  of 
personal  property  is  a  question  of  fact  solely  for  the  jory  to  de- 
termine when  considered  in  connection  with  all  the  other  facts 
and  circumstances  proved  on  the  trial.  Following  Bobb  v,  State^ 
35  Neb.,  285. 

Error  to  the  district  court  for  Cherry  county.  Tried 
below  before  Kinkaid^  J. 

The  case  is  stated  by  the  commissioner. 

W.  H.  Westover  and  Reese,  Oilkinson,  Comatock  &  JBeese, 
for  plaintiff  in  error: 

The  court  below  erred  in  giving  the  following  instruc- 
tion: ^'The  jury  are  instructed  by  the  court  possession  of 
stolen  property^  recently  after  the  same  has  been  stolen,  un- 
explained by  the  circumstances  attendant  thereon  or  other- 
wise, constitutes  prima  facie  evidence  of  the  guilt  of  the 
party  so  found  in  the  possession  thereof/'  (Robb  v.  StaUj  35 
Neb.,  286;  Thompson  v.  People^  4  Neb.,  529;  Thompson 
V.  State,  6  Neb.,  102;  Orentzinger  v.  IState,  31  Neb.,  460; 
Pollard  V.  StaU,  26  S.  W.  Rep.  [Tex.],  70;  Tomerlin  v. 
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fltefe,  26  S.  W.  Rep.  [Tex.]i  214;  SlaU  v.  Walters,  34  Pac. 
Rep.  [Wash.],  938;  Harper  v.  8taU,  13  So.  Rep.  [Mias.], 
882.) 

A.  8.  Churchill,  Attorney  General,  and  Oeorge  A,  Day, 
Deputy  Attorney  Oeneral,  for  the  state. 

Ryan,  C. 

The  defendant  was  convicted  of  larceny  in  the  district 
court  of  Cherrj  county  and  was  sentenced  to  imprisonment 
for  a  term  of  three  years  in  the  penitentiary,  etc.  The 
property  stolen  consisted  of  two  steers  claimed  to  have  been 
taken  from  the  open  prairie  and  shipped  to  South  Omaha, 
and  there  sold  by  an  agent  of  the  plaintiff  in  error,  under 
the  direction  of  the  party  last  indicated.  On  its  own  mo- 
tion the  court  have  the  following  instruction,  to  which  the 
plaintiff  in  error  duly  excepted  : 

''  4.  The  jury  are  instructed  by  the  court  possession  of 
the  stolen  property,  recently  after  the  same  had  been  stolen, 
unexplained  by  the  circumstances  attendant  thereon  or 
otherwise,  constitutes  prima  facie  evidence  of  the  guilt  of 
the  party  so  found  in  the  possession  thereof 

In  Bobb  V.  Stale,  36  Neb.,  285,  it  was  said  :  ''The  effect 
to  be  given  to  the  fact  of  possession  is  solely  for  the  jury 
to  determine  when  considered  in  connection  with  all  the 
other  facts  and  circumstances  proven  on  the  trial.  [Citing] 
Tliompaon  v.  People,  4  Neb.,  529;  Thompson  v.  State,  6 
Neb.,  102;  Orentzinger  v.  State,  31  Neb.,  460;  2  Thomp- 
son, Trials,  sec.  1894."  It  is  perhaps  true  that  in  the 
case  just  cited  there  was  not  a  direct  disapproval  of  the 
use  of  the  words  "prima /aofe"  in  the  connection  in  which 
they  occur  in  the  above  copied  instruction,  and  yet,  impli- 
edly, there  was  such  disapproval  in  the  language  quoted. 
If  the  effect  to  be  given  the  fact  of  possession  was  solely 
for  the  jury,  it  was  improper  for  the  court  to  instruct  that 
such  evidence  should  be  deemed  prima  facie  sufficient  for 
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any  purpose.  Whether  it  was  prima  facie  or  conclusive 
was  solely  for  the  jury  to  determine,  unaided  by  any  sug- 
gestions of  the  court  upon  that  proposition  of  fact  For 
the  error  pointed  out  the  judgment  of  the  district  conrt  is 


Reversed. 


John  Steen  v.  Frank  R.  Scheel. 
FiLSD  November  6,  1895.    No.  6259. 

1.  Landlord  and  Tenant:  Construction  of  Lease.    A  lease 

provided  that  the  tenant  ahonld  have  and  hold  the  leased  prem- 
ises *'from  the  Ist  day  of  December,  1887,  to  the  Ist  day  of  De- 
cember, 1889,  with  the  refusal  of  leasing  said  property  for  the 
term  of  two  years  longer  from  December  1, 1889,  to  December  1, 
1891.  «  *  *  If  the  tenant  holds  over  the  term  of  two  years 
as  above  agreed,  this  lease  shall  be  binding  npon  both  parties  for 
the  next  two  years  or  until  the  1st  of  December,  1891. "  Sdd, 
That  this  was  a  lease  of  the  premises  for  two  years  from  Decem- 
ber 1, 1887,  and  an  agreement  on  the  part  of  the  lessor  that  at 
the  expiration  of  the  term  he  would  re-lease  the  premises  to  the 
tenant,  in  case  he  should  desire  it,  on  the  same  terms  and  con- 
ditions mentioned  in  the  first  lease 

2.  :  .    The  tenant  at  no  time  had  any  communication 

with  the  lessor  on  the  subject  of  renewing  the  lease.  Before  hi> 
term  expired  he  removed  his  furniture  and  goods  out  of  the 
leased  building  and  locked  it  up.  He  occupied  no  part  of  the 
premises  after  the  termination  of  the  lease  and  exercised  no  con- 
trol over  them  further  than  the  retention  of  the  key  for  about 
two  months  when  he  sent  it  to  the  lessor.  Hdd^  That  these 
facts  were  insufficient  to  raise  the  presumption  or  support  a  find- 
ing that  the  relation  of  landlord  and  tenant  existed  between  the 
parties  after  the  1st  day  of  December,  1889. 

3.  :  Contract.     Qenerally,  the  relation  of  landlord  and  ten. 

ant  is  founded  upon  express  contract;  but  such  relation  may  be 
presumed  from  the  conduct  of  the  parties  in  the  premises. 

Error  from  the  district  court  of  Saunders  county.    Tried 
below  before  Marshall^  J. 
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J.  R.  GUkesorif  for  plaintiff  in  error,  cited :  Hammond  v. 
Eckhardi,  9  N.  Y.  Sup.,  508. 

George  L  Wright^  also  for  plaintiff  in  error. 

George  W.  Simpson  and  J.  E.  FruA,  oontra^  cited :  Hun- 
ter  V.  Silvers,  15  III.,  174;  Sutherland  v,  Goodnow^  108 
111.,  628;  Thiebaud  v.  First  Nat.  Bank,  42  Ind.,  212; 
Bradford  v.  Patten,  108  Mass.,  153;  Bamett  v.  Feary,  101 
Ind.,  95;  Eichomv.  Peterson,  16  111.  App.,  601;  Reed  v. 
Campbell,  4  Atl,  Rep.  [N.  J.],  433;  Elevator  Co.  v.  Brown, 
36  O.  St.,  660;  Blumenberg  v.  Myres,  91  Am.  Dec.  [Cal.], 
660;  Oommelin  v.  Thiess,  70  Am.  Dec  [Ala.],  499; 
Schuyler  v.  Smith,  51  N.  Y.,  309. 

Ragan,  C. 

On  the  25th  day  ot  October,  1887,  John  Steen  and 
Frank  R.  Scheel  entered  into  an  agreement  in  writing,  in 
and  by  which  Steen  leased  to  Scheel  a  building  known  as 
the  '^  Killian  Building,^'  situate  on  block  149,  in  the  city  of 
Wahoo.  The  lease  provided  that  Scheel  was  to  have  and 
hold  the  leased  property  ^^from  the  1st  day  of  December, 
1887,  to  the  1st  day  of  December,  1889,  with  the  re- 
fusal of  leasing  said  property  for  the  term  of  two  years 
longer  from  December  1,  1889,  to  December  1,  1891." 
The  rent  reserved  in  such  lease  was  $960,  payable  in  in- 
stallments of  |40  on  the  first  day  of  each  month,  com- 
mencing on  the  1st  day  of  December,  1887.  The  lease 
further  provided:  '^But  it  is  further  agreed  that  if  party 
of  the  second  part  [tenant]  holds  over  the  term  of  two 
years  as  above  agreed,  that  this  lease  shall  be  binding  upon 
both  parties  for  the  next  two  years,  or  until  the  Ist  of  De- 
cember, 1891.''  Scheel  entered  into  the  possession  of  the 
leased  premises  and  paid  the  rent  thereof  up  to  the  1st  day 
of  November,  1889.  Prior  to  the  1st  day  of  December, 
1889,  he  moved  his  furniture  and  stock  of  goods  out  of 
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the  building  into  a  building  of  his  own  which  he  had  con- 
structed during  the  summer  of  1889.  He  locked  up  the 
leased  building,  but  retained  the  kej  thereof  until  some 
time  in  January,  1890,  when  he  left  it  at  the  house  of 
Steen.  Steen  did  not  at  any  time  notify  Scheel  that  he 
could  or  could  not  renew  the  original  lease  or  remain  in 
possession  of  the  leased  property  thereunder  after  the  Ist 
day  of  December,  1889.  Scheel  did  not  renew  or  attempt 
to  renew  the  original  lease,  had  no  communication  with 
Steen  on  the  subject,  nor  did  he  occupy  the  property  or  any 
part  thereof  after  the  said  date  further  than  to  retain  pos- 
session of  the  key.  Steen  brought  this  suit  against  Scheel 
to  the  district  court  of  Saunders  county  to  recover  $120 
rent  for  said  premises  for  the  months  of  November  and 
December,  1889,  and  January,  1890.  At  the  close  of  the 
evidence  the  jury,  in  obedience  to  an  instruction  of  the  dis- 
trict court,  returned  a  verdict  in  favor  of  Steen  for  the  sum 
of  $40,  the  rent  for  such  building  for  the  month  of  Novem- 
ber, 1889,  and  to  reverse  the  judgment  pronounced  on  this 
verdict  Steen  prosecutes  to  this  court  a  petition  in  error. 

1.  What  construction  should  be  placed  upon  these 
clauses  found  in  the  lease:  ''With  the  refusal  of  leasing 
said  property  for  the  term  of  two  years  longer  from  De- 
cember 1, 1889,  to  December  1, 1891;"  "But  it  is  further* 
agreed  that  if  the  party  of  the  second  part  holds  over  the 
term  of  two  years,  as  above  agreed,  that  this  lease  shall  be 
binding  upon  both  parties  for  the  next  two  years  or  until 
December  1,  1891 ''?  Was  this  a  lease  of  the  property  to 
commence  on  the  1st  day  of  December,  1889,  and  to  ter- 
minate on  the  1st  day  of  December,  1891?  In  SiUherland 
V,  Goodnow,  108  111.,  628,  the  lease  contained  this  clause: 
"  'And  it  is  also  provided,  as  a  part  of  this  agreement,  that 
the  said  Sutherland  shall  have  the  option  to  take  the  said 
premises  for  another  year  at  the  same  price  or  rent,  pro- 
vided said  first  party  does  not  sell  said  premises  before  the 
end  of  the  month  of  April,  A.  D.  1881.'''     The  court,  in 
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coDBtruing  this  provision  of  tbe  lease,  held :  ^'A  daose  in 
a  lease  for  one  year  giving  tbe  lessee  tbe  option,  on  a  certain 
condition,  to  renew  the  lease  for  another  year,  is  not  a  de- 
mise to  take  effect  at  the  expiration  of  the  first  year.  It 
is  a  mere  covenant  or  undertaking  of  the  lessor  to  let  the 
lessee  have  a  second  term,  which  may  be  enforced  on  bill 
for  specific  performance  or  upon  which  an  action  at  law 
may  lie  for  a  breach.''  (See,  also,  Hunter  v.  SilverSj  15  111., 
174.)  We  think  a  proper  construction  of  this  lease  is 
that  by  it  Steen  leased  the  premises  to  Scbeel  absolutely  . 
for  two  years  and  agreed  that  at  tbe  expiration  of  tbe  origi- 
nal lease  he  would  make  another  lease  of  the  premises  to 
Scbeel  in  case  he  should  desire  it,  on  the  same  terms  and 
conditions  mentioned  in  the  first  lease.  By  tbe  lease  be- 
tween the  parties  Steen  did  not  lease  the  premises  to  Scbeel 
for  two  years  from  the  1st  day  of  December,  1889,  but 
agreed  in  writing  that  he  would  lease  the  premises  if  Scbeel 
should  desire  said  lease. 

2.  Counsel  for  Steen  does  not  seem  to  question  this  con- 
stroction  of  the  lease,  but  his  contention  is  that  at  the 
expiration  of  the  lease  Scbeel  did  not  surrender  possession 
of  tbe  leased  premises  to  Steen;  that  after  December  1, 
1889,  Scbeel  remained  in  poss&^sion  of  the  premises  and 
thereby  exercised  his  option  to  re-lease  the  premites  under 
the  terms  of  the  original  lease  for  two  years  from  Decem- 
ber 1,  1889;  and  that  by  his  failure  to  deliver  the  actual 
possession  of  the  premises  to  Steen  and  his  remaining  in 
possession  thereof  after  the  original  lease  expired  he  became 
a  tenant  of  the  premises  for  two  years  from  December  1, 
1889.  Generally,  the  relation  of  landlord  and  tenant  is 
founded  upon  express  contract;  but  the  relation  may  be 
presumed  from  the  conduct  of  the  parties  toward  each 
other.  Would  the  facts  that  Scbeel,  at  the  expiration  of 
his  original  lease,  neglected  to  surrender  the  actual  posses- 
sion of  the  leased  premises  to  Steen,  neglected  to  notify 
him  that  he  did  not  desire  to  re-lease  tbe  premises  or  to 
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occupy  them  after  the  expiration  of  his  original  lease,  and 
his  retention  of  the  key  to  the  building,  support  a  finding 
that  the  relation  of  landlord  and  tenant  existed  between 
Steen  and  Scheel  after  the  Ist  day  of  December,  1889? 
We  think  not  In  Oanal  Elevator  <fe  Warehouse  Co,  v. 
Broum,  36  O.  St.,  660,  the  elevator  comimny  leased  certain 
property  to  Brown  from  the  1st  day  of  May,  1871  to  the  • 
1st  day  of  September,  1879.  The  lease  contained  a  pro- 
vision that  in  case  the  elevator  company  should,  during  the 
existence  of  the  lease,  purchase  the  fee-simple  title  to  the 
premises  that  the  lessee  at  the  expiration  of  the  lease  would 
re-lease  the  property  for  eight  years  on  the  same  terms  as 
he  held  it  under  the  original  lease.  Before  the  original 
lease  expired  the  elevator  company  notified  the  lessee  that 
it  had  purchased  the  fee-simple  title  to  the  leased  prem- 
ises and  requested  the  lessee  to  renew  the  lease.  The  lessee 
declined  to  renew  the  lease,  and  on  the  2d  day  of  Septem- 
ber, 1879,  vacated  the  premises  and  two  days  thereaft:er  re- 
turned the  keys  to  the  lessor.  The  lessee,  however,  left 
some  four  hundred  bushels  of  coal  in  the  leased  property 
until  September  18,  1879.  It  was  insisted  by  the  lessor 
that  as  the  lessee  had  occupied  the  premises  subsequent  to 
September,  1879,  he  must  be  regarded  as  having  renewed 
the  lease,  and  in  speaking  of  this  contention  the  court 
said :  '^  Whether  temporary  and  partial  occupancy  of  prem- 
ises by  lessees  should  be  regarded  as  consent  to  and  in 
effect  a  renewal,  under  such  a  clause  in  a  lease,  must  be* 
determined  from  the  circumstances,  and  not  merely  from  the 
fact  of  such  occupancy.  Looking  to  the  terms  of  the  no- 
tice to  renew,  given  by  the  lessor  on  August  30,  1879,  the 
refusal  of  the  lessees  to  renew,  their  removal  from  the  prem- 
ises on  September  2,  1879,  and  the  return  of  the  keys  to 
the  office  of  the  lessor  shortly  thereafter,  we  are  led  to  the 
conclusion  that  there  was  no  act  of  the  lessees  which  should 
estop  them  to  deny  such  renewaU  The  fact  that  a  small 
quantity  of  coal  was  permitted  to  remain  in  one  of  the 
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bins  until  September  18,  1879,  is  explained  in  the  tes- 
timony, and  cannot  properly  lead  to  any  other  conclusion 
than  the  one  already  stated,  for  the  intention  not  to  renew 
had  already  been  manifested  in  unmistakable  form.'^  (See 
to  the  same  eflFect  Thiebaud  v.  First  Nat.  Bank  of  Vevay, 
42  Ind.,  212;  Rmoud  v.  Daskam,  34  Conn.,  612;  Brad- 
fordv.  Patieuy  108  Mass.,  153.)  We  are  not  called  upon 
at  this  time  to  define  what  particular  conduct  will  raise 
the  presumption  or  support  a  finding  that  the  relation 
of  landlord  and  tenant  exists  between  two  or  more  parties; 
but  the  evidence  in  this  record  is  insufficient  to  raise  such 
presumption  or  support  a  finding  that  such  relation  existed 
between  Steen  and  Scheel  after  the  1st  day  of  December, 
1889.  If  the  conduct  of  the  parties  has  been  buch  as  to 
bind  Scheel  for  the  payment  of  this  rent  to  the  Ist  day  of 
December,  1891,  of  course  Steen  is  bound  to  recognize 
Scheel  as  his  tenant  for  that  time;  in  other  words,  the 
contract  must  be  mutual  to  bind  either.  If  this  was  an 
action  of  forcible  detainer  by  Steen  against  Scheel  for  the 
possession  of  these  premises,  and  if  the  provision  in  the 
lease  should  be  treated  as  a  continuing  offer  and  agreement 
on  the  part  of  Steen  to  lease  the  premises  for  a  further 
term  of  two  years  after  the  expiration  of  the  original  lease, 
still  there  would  be  an  entire  lack  of  evidence  to  show  that 
Scheel  accepted  of  said  offer  or  agreed  to  lease  such  prem. 
ises  for  said  second  term;  and  the  fact  that  he  locked  up 
the  building  at  the  time  that  he  removed  his  goods  there- 
from and  retained  the  key  without  paying  any  rent  for  said 
premises  after  December  1,  1889,  offering  to  i>ay  any,  or 
even  requesting  a  lease  of  said  premises  after  that  time,  or 
notifying  Steen  that  he  had  elected  to  avail  himself  of  the 
offer  and  agreement  in  the  lease  to  occupy  as  tenant  for  two 
years  after  the  first  lease  expired,  would  not  defeat  such  ac 
tion  by  Steen.  The  judgment  of  the  district  court  must 
be  and  is 

Apfibmed. 
21 


268  NEBRASKA  REPORTS.         [Vol.  46 


Farrell  y.  Reed. 


46 
47 


Thohas  K  Farrell  m?  al.,  appellees,  y.  M.  Reed 


FiLSD  NOYEMBEB  6,  1895.     No.  538a 

1.  Vendor  and  Vendee:  Trusts:   Mobtgagb  Fobeolosube: 

Deficiency  Judgment  Against  Tbusteb.  A  namber  of 
peraoDB  parchased  land  and  canaed  the  title  to  be  taken  in  the 
name  of  one  of  the  number,  who  gare  his  notes  secured  by 
mortgage  on  the  land  for  the  deferred  purchase  money.  These 
notes  were  signed  ''A.  B.,  Trustee,"  but  neither  the  notes  nor 
the  mortgage  disclosed  the  nature  of  the  trust  or  the  names  of 
the  eealuia  que  irtutent.  Held,  That  on  foreclosure  of  the  mort- 
gage the  holder  was  entitled  to  a  deficiency  judgment  against 
the  trustee  but  not  against  the  eettuis  qae  trustenL 

2.  Negotiable  Instruments:  Lxabilttt  of  Tbusteb.    A  nego- 

tiable instrument  signed  by  a  person  who  adds  thereto  the  word 
"trustee,"  or  like  term,  without  disclosing  the  trust,  or  the 
name  of  the  cestui  que  inaij  is  the  personal  obligation  of  the 
signer  and  not  of  the  cestui  que  trust  The  word  **  trustee  "  is 
in  such  case  merely  desigwUio  personw. 

Appeal  from  the  district  court  of  Adams  county.  Heard 
below  before  Gaslin,  J. 

W.  P.  MeOreary  and^  John  Jtf.  Ragan,  for  appellants. 

Batty,  Casta  &  Dungan,  contra. 

Irvine,  C. 

This  was  an  action  of  foreclosure  wherein,  after  the 
mortgaged  property  had  been  sold,  application  was  made  for 
a  deficiency  judgment  against  the  appellants.  Such  a  judg- 
ment was  rendered  and  the  appellants  contend  it  was  er- 
roneous. So  far  as  the  allegations  of  the  petition  affect 
the  personal  liability  of  appellants,  they  are  to  the  effect 
that  the  appellants  bought  from  Higinbotham  and  Dutton 
the  mortgaged  premises.    A  written  contract  was  entered 
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into  hj  appellants  reciting  that  the  land  bad  been  bougbt 
for  tbe  use  and  benefit  of  all  the  appellants,  their  several  in- 
terests being  stated  in  the  contract,  and  that  thej  had  caused 
it  to  be  convefed  to  Real  ia  truai  for  himself  and  the  other 
appellants;  that  the  trustees  should  hold  the  land  for  the 
purpose  of  conveying  the  same  upon  sales  to  be  made; 
that  out  of  the  proceeds  of  the  sales  the  expenses  should 
be  paidy  and  thereafter  the  proceeds  of  such  sales  applied 
to  the  satisfaction  of  the  mortgage  on  the  property ;  that 
all  the  moneys  in  excess  of  what  was  requisite  for  that 
purpose  should  be  divided  among  the  appellants  in  propor- 
tion to  their  several  interests  in  the  land.  That  in  pursu- 
ance of  the  said  contract  the  land  was  conveyed  to  Reed  as 
trustee  for  himself  and  the  other  appellants;  that  Reed,  as 
trustee  for  himself  and  the  other  appellants,  made  and  de- 
livered to  Higinbotham  and  Dutton  two  notes,  set  forth  in 
the  petition,  each  one  signed  ''  M.  Reed,  Trustee,^'  without 
disclosing  the  nature  of  the  trust  or  the  names  of  the  cea- 
iuis  que  trustent;  that  the  mortgage  was  given  to  secure  the 
payment  of  these  notes;  that  the  notes  were  transferred  to 
the  appellants.  The  decree  on  this  question  finds  that  the 
appellants  are  the  owners  of  the  property  mortgaged,  and 
that  they  caused  Reed  as  trustee  to  make,  execute,  and  de- 
liver the  notes  and  mortgage  to  secure  the  balance  of  the 
purchase  price  of  the  property.  There  is  no  further  find- 
ing of  fact  affecting  the  right  to  the  deficiency  judgment. 
The  court  rendered  a  judgment  against  all  the  appellants 
for  the  full  amount  of  the  deficiency. 

No  extended  consideration  of  the  questions  presented  is 
necessary.  It  is  well  settled  that  where  an  agent  or  a 
trustee  or  an  executor  signs  a  negotiable  instrument  in  his 
own  name  without  disclosing  on  the  face  of  the  instrument 
the  fact  that  he  is  acting  as  agent  or  in  a  fiduciary  capacity, 
and  also  the  name  of  his  principal  or  cestui  que  trv^stf  the 
agent,  trustee,  or  e^^ecutor  is  personally  liable  on  the  instru- 
ment and  the  principal,  cestui  que  trust  or  estate,  is  not 
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liable.  Parol  evidence  is  iDadmissible  to  show  a  different 
liability.  In  such  case  the  words  "agent/^  "trustee/*  and  . 
^^ executor*'  are  merely  descriptio  personamm.  {Brown  v. 
Parker,  7  Allen  [Mass.],  337;  French  t?.  Price,  24  Pick. 
£Ma88.],  13;  BartleU  v.  Haivley,  120  Mass.,  92;  Hancock  v. 
Fairfield,  30  Me.,  299;  HaU  v.  Bradbury,  40  Conn.,  32; 
Pentz  V,  Stanton,  10  Wend.  [N.  Y.],  271 ;  Conn  v.  Scruggs, 
5  Bax.  [Tenn.],  667;  Graham  v.  Campbell,  56  Ga.,  268; 
Village  of  Cahokia  v.  Rautenberg,  88  111.,  219;  Anderton 
V.  Shoup,  17  O.  St.,  126;  Ohio  Nat.  Bank  v.  Cook,  38  O- 
St.,  442.)  Therefore  the  case  falls  precisely  within  the 
rule  of  Reeves  v.  Wilcox,  35  Neb.,  779,  followed  by  Ueyn- 
clds  V.  Dietz,  39  Neb.,  180.  The  petition  did  not  state 
facts  sufficient  to  establish  a  personal  liability  against  any 
of  the  appellants  except  Reed.  Reed  was  clearly  liable. 
The  judgment  against  Reed  is  affirmed  and  the  personal 
judgment  against  the  other  appellants  is  reversed  and  the 
application  for  personal  judgment  against  them  denied. 


Judgment  aooordinqly. 


William  J.  M.  Kennedy,  appellee,  v.  H.  J.  Merbioe, 
Executor,  appellant. 

Filed  Novembeb  7, 1895.    No.  6218. 

Sxecutors  and  AdministratorB :  Gonstbuotiok  of  Will. 
The  coart  will  not  constrae  the  clause  of  a  will  deTiaing  certain 
real  estate,  in  a  salt  bronght  for  that  purpose  by  an  heir  and 
doTisee  of  the  testatrix  against  the  executor,  as  such,  where  it 
appears  the  latter  has  no  interest  whatever  in  the  acljudication 
of  the  matter  by  the  court,  and  that  a  judicial  interpretation  of 
the  will  could  be  of  no  aid  or  assistance  to  the  executor  in  ad- 
ministering the  estate. 

Appeal  from  the  district  court  of  Johnson  coantj. 
Heard  below  before  Bubh^  J. 
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&  P.  Davidson,  for  appellant. 

J.  Hall  Hitchcock  and  21  Appdget,  contrck 

NORVAL,  C.  J. 

This  suit  was  brought  in  the  court  below  to  obtain  a  ju- 
dicial construction  of  a  clause  in  the  last  will  and  testament 
of  Harriet  L.  Kennedy,  who  died  in  Johnson  county  on  or 
about  the  2lBt  day  of  June,  1891.  The  defendant,  H.  J. 
Merrick,  was  appointed  executor  of  the  will,  which  was  duly 
probated,  and  as  executor  he  is  sued.  The  clause  of  the 
will  which  the  court  is  asked  to  interpret  reads  as  follows  : 
^'I  give,  devise,  and  bequeath  to  my  beloved  son,  William 
J.  M.  Kennedy,  and  his  children  forever,  as  an  annuity,  the 
use  and  annual  income  of  the  following  estate,  to*wit :  The 
southeast  quarter  of  section  fifteen  (16),  in  township  six 
(6),  of  range  eight  (8)  east,  in  Gage  county,  state  of  Ne- 
braska, together  with  the  buildings  and  appurtenances 
thereof.'^  The  plaintiff  is  William  J.  M.  Kennedy,  the 
sole  heir  and  one  of  the  devisees  and  legatees  of  the  testa- 
trix, his  deceased  mother. 

The  contention  of  the  plaintiff  was,  and  is,  that,  under 
the  will,  he  took  a  fee-simple  title  to  the  land  above  de- 
scribed, while  the  defendant  insists  that  the  clause  above 
quoted,  when  taken  in  connection  with  the  other  provisions 
of  the  will,  should  be  construed  as  granting  and  bequeath- 
ing nnto  the  plaintiff  and  his  children  the  use  and  annual 
income  of  the  premises  therein  mentioned,  and  not  as  de- 
vising unto  him  or  them  the  title  in  fee-simple  to  said  tract. 
Upon  the  hearing,  the  district  court  entered  its  finding  and 
decree  as  follows:  • 

''Now,  on  this  9th  day  of  December,  1892,  this  cause 
came  on  further  to  be  heard,  and  the  court,  having  been 
fully  advisetl  in  the  premises  on  a  former  day  of  this  term, 
does  find  that  Harriet  L.  Kennedy,  deceased,  on  September 
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17,  1889,  made  ber  last  will  and  testament,  and  that  it  was 
the  intention  of  said  testator  to  give  her  son,  William  J. 
M.  Kennedy,  and  his  children  forever,  as  shown  by  said 
will,  the  use  and  annual  income  of  the  property  mentioned 
in  the  petition,  to-wit,  the  southeast  quarter  of  section  fif- 
teen (15),  township  six  (6),  range  eight  (8),  in  Grage  countyi 
Nebraska. 

"  The  court  further  finds  that  the  intention  of  said  testator 
as  to  the  use  and  annual  income  of  the  property  mentioned 
in  said  will  is  inconsistent  with  the  established  rules  of  law, 
and  therefore  void,  and  the  court  further  finds  that  under 
said  will  that  the  legatees,  William  J.  M.  Kennedy  and  his 
children,  are  possessed  in  feensimple  of  said  described  real 
estate. 

''It  is  therefore  adjudged  and  decreed  that  said  William 
J.  M.  Kennedy  and  his  children,  under  said  will,  take  the 
real  estate  described,  to-wit,  the  southeast  quarter  (^)  of 
section  fifteen  (15),  township  six  (6),  range  eight  (8),  in 
Gage  county,  Nebraska,  not  as  an  annuity  only,  but  ab- 
solute, and  that  plaintiff  pay  the  costs  of  this  proceeding, 
to  which  defendant  excepts  and  prays  an  appeal,  and  is  al- 
lowed forty  days  to  present  bill  of  exceptions/' 

From  this  decree  the  executor  has  prosecuted  an  appeal. 

There  is  considerable  discussion  in  the  briefs  of  counsel 
for  the  respective  parties  upon  the  propositions  whether  the 
plaintiff  has  the  right  to  bring  the  action  and  whether  the 
construction  placed  upon  the  will  by  the  trial  court  is  sound 
or  not.  In  the  view  we  take  of  the  case  it  does  not  be- 
come material  to  determine  either  of  these  questions,  and 
we  shall  not  do  so.  We  are  prompted  to  this  course  by  the 
fact  that  some  of  the  parties  interested  in  the  estate,  and 
who  are  mad^devisees  by  the  will,  namely,  the  children  of 
the  plaintiff,  are  not  before  the  court. 

It  appears  from  the  averments  of  the  petition  that  the 
time  for  filing  claims  against  the  estate  has  expired,  and 
that  the  executor  has  in  his  hands,  derived  from  the  dispo- 
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sition  of  personal  property  of  tbe  deceased,  and  from  the 
sale  of  her  real  estate,  other  than  above  described,  moneys 
abundantly  sufficient  to  pay  all  legal  claims  and  debts 
against  the  estate,  t(^ther  with  the  costs  of  administration. 
The  record  likewise  discloses  that  the  defendant  is  neither 
an  heir,  l^atee,  nor  devisee  of  the  testatrix,  and  that  all  the 
rents  received  by  the  executor  from  the  premises  in  dis- 
pute have  been  paid  over  to  the  plaintiff.  By  the  will,  the 
executor  is  not  made  a  trustee,  and  the  will  contains  no 
provision  making  it  his  duty  to  hold,  control,  or  manage 
the  real  estate  or  any  legacy  bestowed  for  the  benefit  of  the 
devisees  or  legatees  named  therein.  He  has  possession  of 
the  real  estate,  but  this  he  is  entitled  to  alone  during  the 
settlement  of  the  estate.  It  is  obvious,  under  the  facts  as 
they  appear  of  record,  that  the  plaintiff  has  made  no  case, 
as  against  the  executor,  for  obtaining  the  adjudication  of 
the  court  as  to  the  meaning  and  legal  effect  of  the  will.  As 
was  well  said  by  Welch,  C.  J.,  in  his  opinion  in  Corry  v. 
Fleming^  29  O.  St.,  149:  "  It  is  only  in  cases  where  a  trust 
is  involved,  or  where  the  duty  of  an  executor,  adminis- 
trator, or  other  trustee  is  of  uncertain  nature,  requiring 
the  guidance  or  direction  of  the  court,  that  the  court  can  be 
called  upon  merely  to  give  its  opinions  to  the  true  construc- 
tion of  a  will."  It  is  plain  that  the  executor  is  in  no  man- 
ner interested  in  ascertaining  whether  the  plaintiff  alone, 
or  he  and  his  children  together,  took  the  lands  mentioned 
in  the  decree  in  fee-simple,  or  a  life  estate  merely.  The 
opinion  of  the  court  as  to  the  effect  of  the  will  upon  these 
lands  would  be  of  no  assistance  to  the  executor  in  the 
further  discharge  of  his  duties,  nor  will  the  failure  to  con- 
strue the  will  in  the  slightest  degree  embarrass  him  in  ad- 
ministering the  estate.  Moreover,  a  mere  opinion  of  the 
court  herein  upon  the  construction  of  the  will,  if  obtained, 
could  be  of  no  value  to  the  plaintiff,  inasmuch  as  none  of 
the  parties  interested,  except  himself,  are  before  the  court 
Counsel  for  appellee  must  have  taken  the  same  view  when 
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they  filed  in  this  court  their  motion  to  diBiniss  upon  the 
ground  ^^thatthe  appellant  had  no  interest  in  the  result  of 
the  suit  as  brought  in  the  district  oourt^  and  therefore  not 
entitled  to  an  appeal."  If  appellant  has  no  such  interest 
as  would  authorize  him  to  have  the  decision  of  the  lower 
court  reviewed^  it  requires  no  argument  to  establish  that 
the  action  was  improperly  brought  against  him  in  the  first 
instance.  The  decision  of  the  district  court  is  reversed  and 
the  action  dismissed. 

Revebsed  and  dismissed. 


H.  J.  Merrick  v.  William  J.  M.  Kes^nedy. 

Filed  November  7,  1895.    No.  6367. 

1.  Statutes:  Ck)NSTRUcnTOK.    Special  proTiaioni  of  a  statnte  in  re- 
.    gard  to  a  particalar  subject  control  general  proTisiona. 

2.  Administration  of  Estates:  Distribution:  Appeal.    Under 

section  304,  chapter  23,  Compiled  Statutes,  the  right  to  appeal 
from  a  final  order  of  distribution  made  by  a  county  court  in  the 
settlement  of  an  estate  of  a  deceased  person  is  limited  to  "any 
person  aggrieved."  In  order  to  enable  a  party  to  appeal  in  such 
case  he  must  have  been  ii\jurioualy  affected  by  the  order  or  de> 
cree. 

3.  Ezeoutors  and  Administrators:  Distribution:  Appeal. 

The  executor  of  an  estate,  as  such,  cannot  prosecute  an  appeal 
from  a  final  order  of  distribution  made  by  the  county  conrt^ 
where  he  is  not  pecuniarily  affected  by  such  order. 

4.  County    Courts:    Settlement   of   Estates:    Review.     A 

county  court  has  power  to  so  far  open  up  the  settlement  of  a 
former  account  of  an  executor  as  to  correct  any  error  or  mistake 
therein,  except  as  to  items  in  dispute  which  haye  been  previ* 
onsly  heard  and  determined  by  the  court. 

6.  :  :  .    An  executor  may  appeal  from  an  adyersa 

decision  of  the  county  court  upon  his  petition  to  correct  an  error 
or  mistake  in  the  settlement  of  his  former  account 
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6.  — : :  WiLUB.    Tlie  ooQDty  court  may  order  the  distri- 

bntion  of  the  persooal  estate  remaioing  in  the  hands  of  ao  exec- 
utor after  the  payment  of  all  debts  and  charges  of  administra- 
tion, though  an  action  brought  against  him  by  an  heir  and 
devisee  is  pending  in  the  district  court  for  a  construction  of  a 
clause  in  the  will  relating  alone  to  the  disposition  of  certain  real 
estate,  where  it  appears  that  the  opinion  and  decision  of  the 
court  as  to  the  meaning  and  legal -effect  of  said  provision,  when 
obtained,  would  not  assist  the  executor  in  the  discharge  of  the 
duties  of  his  trust. 

Error  from  the  district  court  of  Johnson  county.  Tried 
below  before  Bush,  J. 

£L  P.  Davidson,  for  plaintiff  in  error. 

T.  Appelget  and  J.  Hall  HUchcocky  contra, 

NORVAL,  C.  J. 

Plaintiff  in  error^  H.  J.  Merrick,  was  appointed  execu- 
tor of  the  last  will  and  testament  of  Harriet  L.  Kennedy, 
deceased,  by  the  county  court  of  Johnson  county,  and  duly 
qualified  as  such  executor,  and  took  upon  himself  the  exe- 
cution of  the  duties  of  his  trust.  Subsequently,  and  on  the 
28th  day  of  June,  1892,  a  citation  was  issued  by  the  county 
court  commanding  said  H.  J.  Merrick  to  render  an  account 
of  his  doings  as  such  executor,  or  show  cause  by  a  date 
named  why  he  has  failed  so  to  do.  On  June  30,  1892, 
pursuant  to  said  citation,  plaintiff  in  error  appeared  before 
the  county  court  and  submitted,  under  oath,  an  itemized 
report  of  his  receipts  and  disbursements  as  executor,  the 
summary  being  as  follows : 
"Total  amount  received $4,764  70 

Total  amount  paid  out 3,453  61 

Balance  due |1,311  09'' 

On  the  same  day  the  report  was  filed  an  order  was  made 
by  the  county  court  approving  in  all  respects  the  said  re- 
port of  said  executor  as  his  final  account;  and  on  the  same 
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day  the  following  order  of  distribution  was  entered  by  the 
county  court,  viz. : 

^'Now,  on  this  30th  day  of  June,  1894,  this  cause  came 
on  for  hearing  upon  the  final  report  of  H.  J.  Merrick,  ex- 
ecutor, and  the  evidence  was  submitted  to  the  courL  On 
consideration  whereof  the  court  finds  that  all  debts,  claims, 
and  demands  against  said  estate  have  been  fully  paid  and 
satisfied,  and  that  there  remains  as  a  residue  in  the  hands 
of  said  executor  the  sum  of  $1,311.09,  and  that  William 
J.  M.  Kennedy  is  the  only  person  entitled  to  said  residue. 
It  is  therefore  considered  that  said  residue  and  all  the 
property  belonging  to  said  estate,  reserving  the  sum  of 
$25,  to  pay  the  claim  of  $3.85  of  N.  Muggy,  who  cannot 
be  found  by  the  executor,  and  to  pay  the  cost  of  these  pro-^ 
ceedings,  taxed  at  $21.15,  be  paid  and  allowed  to  said 
William  J.  M.  Kennedy.  George  B.  Foster, 

''County  Judge.'' 

Afterwards,  on  the  18tb  day  of  July,  plaintiflF  in  error 
filed  a  supplementary  and  additional  report,  showing  that 
he  had  paid  out  since  the  last  report  the  sum  of  $6.25  as 
expenses,  and  that  by  mistake  he  had  stated  in  his  report 
of  June  30,  1892,  that  he  had  received  $2,596.80  from  the 
sale  of  the  Lancaster  farm,  when,  in  fact,  he  had  only  re- 
ceived in  cash  $1,596.80  and  a  mortgage  from  the  pur- 
chaser for  $1,000,  due  on  or  before  February  5,  1894, 
bearing  seven  per  cent  interest,  and  that  there  remained  in 
the  hands  of  plaintiff  in  error,  as  executor,  the  sum  of 
$311.09,  less  the  said  sum  of  $6.25.  The  supplemental 
report  further  sets  forth  that  a  suit  is  pending  against  him 
in  the  district  court  of  Johnson  county,  brought  by  William 
J.  M.  Kennedy,  seeking  a  construction  of  the  last  will  and 
testament  of  Harriet  L.  Kennedy,  deceased,  as  to  whether 
by  said  will  she  devised  to  said  William  J.  M.  Kennedy 
certain  real  estate  belonging  to  said  estate  and  now  remain- 
ing unsold,  absolutely  in  fee-simple,  or  only  the  life  estate 
therein;  that  the  expenses  and  attorneys'  fees  incident  to 
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oontesting  said  suit  will,  in  all  probability,  exceed  the 
amount  of  money  in  the  exeeutor^s  hands.  He  asks  that 
the  original  report  be  corrected  as  above  indicatedi  that 
the  order  of  distribution  be  vacated,  and  that  no  order  of 
distribution  be  entered  until  the  termination  of  the  suit 
pending  in  the  district  court.  On  July  21, 1892,  the  county 
court  refused  to  correct  the  original  report  or  to  disturb  the 
order  of  distribution  theretofore  made  on  said  June  30. 
From  which  refusals,  as  well  as  from  said  order  of  distri- 
bution, the  executor  appealed  to  the  district  court,  where, 
subsequently,  on  motion  of  said  William  J.  M.  Kennedy, 
the  appeal  was  dismissed. 

The  first  question  to  which  we  shall  give  attention  is 
whether  the  executor  was  entitled  to  appeal  from  the  order 
of  distribution.  By  section  42,  chapter  20,  Compiled  Stat- 
utes, it  is  provided:  '*In  all  matters  of  probate  jurisdic- 
tion, appeals  shall  be  allowed  from  any  final  order,  judg- 
ment, or  decree  of  the  county  court  to  the  district  court  by 
any  person  against  whom  any  such  order,  judgment,  or  de- 
cree may  be  made  or  wno  may  be  affected  thereby .*'  The 
foregoing  section  restricts  the  taking  of  appeals  to  two 
classes  of  persons,  viz.,  those  against  whom  a  final  order, 
judgment,  or  decree  is  entered,  and  also  to  persons  affected 
thereby.  It  is  probable  if  the  section  applies  to  orders  and 
decisions  of  the  county  court  of  the  character  under  con- 
sideration, and  the  language  employed  by  the  legislature  is 
to  be  taken  in  its  literal  sense,  it  would  sustain  the  taking 
of  the  appeal  in  this  case;  but  it  is  believed  that  the  sec- 
tion quoted  is  not  applicable  here.  On  the  contrary,  that 
section  304  of  chapter  23  of  the  Compiled  Statutes  governs 
and  controls.  That  section  declares:  ''Any  person  ag- 
grieved by  an  order,  decree,  or  denial  of  a  court  in  pur- 
suance of  the  provisions  of  this  subdivision  may  appeal 
therefrom  as  provided  for  in  other  cases.''  The  foregoing 
provision  is  found  in  the  subdivision  of  said  chapter  23, 
entitled  '^  Partition  and  Distribution  of  Estates.''     It  is  by 
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the  sections  comprising  this  subdivision  of  the  chapter  that 
authority  is  conferred  upon  county  courts  to  assign  or  order 
the  distribution  of  the  residue  of  the  estate  of  deceased 
persons  in  the  hands  of  administrators  and  executors  among 
the  heirs,  devisees,  or  legatees;  and  following  the  several 
sections  relating  to  the  assignment  and  distribution  of  es- 
tates we  find  section  304,  already  quoted,  which  is  a  special 
provision  authorizing  appeals  from  orders  or  decrees  parti- 
tioning and  distributing  estates,  by  any  person  aggrieved 
by  such  order  or  decree,  and  no  right  to  appeal  in  such 
matters  is  given  to  anybody  else.  That  being  a  special 
provision  on  the  subject,  it  must  be  held  applicable,  rather 
than  said  section  42.  {McCann  v.  MoLennaUy  2  Neb.,  286; 
People  V,  Gosper^  3  Neb.,  310;  Albertson  v.  State,  9  Neb,, 
429;  Riehardaon  County  v.  Miles,  14  Neb.,  311;  Richards 
r.  Clay  County,  40  Neb.,  51.) 

The  next  question  which  arises,  is  the  executor  herein, 
H.  J.  Merrick,  within  the  meaning  of  said  section  304,  a 
party  aggrieved,  and  thus  had  the  right  to  appeal  from  the 
order  of  distribution-  made  by  the  county  court?  The  de- 
termination of  this  must  depend  upon  whether  the  executor 
was  in  any  manner  injuriously  affected  by  the  order  or  de- 
cision from  which  an  appeal  was  attempted.  It  appears 
from  the  final  report  of  the  executor,  upon  which  the  order 
distributing  the  estate  was  based,  that  the  balance  remain- 
ing in  his  hands,  after  the  payment  of  the  debts  and  ex- 
penses of  administration,  was  $1,31 1.09.  It  was  the  above 
amount,  the  residue  of  the  estate  reported  by  the  executor 
to  be  in  his  hands,  less  (25  reserved  to  pay  the  claim  of 
one  Muggy,  for  $3.85,  whose  whereabouts  is  unknown,  and 
certain  costs  which  were  ordered  paid  to  William  J.  M. 
Kennedy,  the  sole  person  entitled  thereto.  Had  the  execu- 
tor obeyed  the  order  and  paid  the  money,  most  certainly  he 
would  have  been  protected  by  the  direction  of  the  county 
court,  even  though  the  money  had  been  ordered  paid  to  a 
person  who  by  law  was  not  entitled  to  the  same,  which  is 
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Dot  claimed  to  be  the  case  here.  This  being  trae,  the  ex- 
ecutor oonld  not  have  been  aggrieved  or  injuriously  afiected 
by  the  order  in  question,  and^  hence,  has  no  such  standing 
in  the  oise  as  to  authorize  him  to  prosecute  an  appeal.  If 
by  an  order  of  distribution  an  administrator  or  executor 
should  be  directed  to  pay  out  more  money  than  he  has  be- 
longing to  the  estate,  such  administrator  or  executor  would 
be  injured  thereby,  since  sections  313  and  314  of  said  chap- 
ter 23  authorize  the  bringing  of  a  suit  on  the  bond  of  an 
executor  or  administrator  by  any  heir,  legatee,  or  other  per- 
son to  recover  his  share  of  the  estate  after  an  order  of  dis- 
tribution declaring  the  amount  due  him,  if  the  same  is  not 
paid  when  demanded.  Leaving  out  of  view  for  the  pres- 
ent the  supplemental  report  of  the  executor,  we  are  con- 
vinced that  the  executor  was  not  entitled  to  appeal  from 
the  order  of  distribution.  The  following  authorities  sus- 
tain this  conclusion:  Kellett  v,  RaMun,  4  Paige  Ch.  [N. 
Y.],  102;  Hyatt  v.  Dmenbury,  106  N.  Y.,  663;  Bryant 
V.  Thompson,  128  N.  Y.,  426;  Bates  v.  Ryberg,  40  CaL, 
463;  EstaJte  of  Wright,  49  Cal.,  550;  StiU's  EstaU,  15  O. 
St.,  484. 

It  appears  from  the  supplemental  report  filed  by  the 
executor  that  in  rendering  his  final  account  of  the  estate 
he  erroneously  charged  himself  therein  with  having  re- 
ceived 12,696.80  from  the  sale  of  a  certain  farm,  whereas 
but  $1,596.80  was  paid  in  cash  by  the  purchaser,  and  a 
mortgage  was  given  for  (1,000,  which  remains  unpaid,  and 
further,  that  the  executor  had  necessarily  expended  since 
his  final  report  $6.25  in  discharging  the  duties  of  his  trust. 
He  asked  to  have  his  account  corrected  accordingly,  which 
the  county  court  declined  to  do,  although  the  following 
paper  has  been  filed  in  the  case: 

"In  the  Matter  of  the  Settle-' 
MENT  OP  the  Estate  of  Har- 
biet  L.  Kennedy,  Deceased. 
''Now  comes  William  J.  M.  Kennedy,  one  of  the  heirs 


"7 
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and  residuary  legatees  of  said  estate,  and  hereby  oonKBta 
and  agrees  that  H.  J.  Merrick,  executor  of  said  estate, 
shall  retain  from  the  funds  now  in  his  hands  belonging  to 
said  estate  the  sum  of  $6.25,  being  the  sum  claimed  by 
him  in  his  supplemental  report  filed  July  18,  1892,  and 
said  William  J.  M.  Kennedy  hereby  agrees  to  accept  and 
receipt  for  the  note  mentioned  in  said  supplemental  report 
for  $1,000,  as  if  he  had  received  said  amount  in  cash  from 
said  executor. 

"Dated  this  19th  day  of  July,  1892. 

"  William  J.  M.  Kennedy, 
"  By  T.  Appblget  & 
"J,  Hall  Hitchcock, 

**Hi8  Attorneys  Herein" 

Practically  this  was  an  admission  of  the  error  claimed 
to  have  been  made  in  the  original  report  and  account,  and 
that  the  executor  was  entitled  to  an  additional  credit  of 
$6.25  for  moneys  disbursed  since  June  30, 1892.  It  is  not 
contended,  nor  could  it  be  successfully  maintained,  that  the 
court  could  not  open  up  the  settlement  of  a  former  account 
of  an  executor  to  correct  errors  and  mistakes  therein.  We 
think  the  county  court  has  such  power,  where  the  matter 
has  not  already  been  previously  litigated.  It  is  not  sug- 
gested that  there  has  ever  been  a  previous  hearing  and  de- 
termination of  the  county  court  upon  the  matter  of  the 
mistake  in  the  executor's  account  or  of  his  being  entitled 
to  a  credit  for  the  $6.25,  but  it  is  insisted  that  the  filing  of 
the  above  agreement  of  William  J.  M.  Kennedy  obviated 
the  necessity  of  the  court  opening  up  the  settlement  of  the 
executor's  account  of  date  of  June  30.  To  this  proposi- 
tion we  cannot  agree.  If  a  mistake  had  been  made  it 
should  have  been  adjudicated  by  the  county  court  and  the 
order  of  distribution  modified  accordingly.  As  the  order 
now  stands,  conceding  that  only  $1,696.80  was  received  in 
money  on  the  sale  of  the  farm,  the  executor  is  required  to 
pay  to  the  distributee  over  $1,000  more  money  than  re- 
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mains  in  his  hands  belonging  to  the  estate.  As  we  have 
seen,  sait  may  be  brought  on  the  executor's  bond  by  Ken- 
nedy to  recover  the  full  amount  found  by  the  county  court 
to  be  due  him.  The  executor  was,  within  the  meaning  of 
the  statute^  '^aggrieved''  or  pecuniarily  affected  by  the 
order  of  July  21 ,  and  therefore  he  has  the  right  to  appeal 
therefrom. 

Plaintiff  in  error  insists  the  order  of  distribution  should 
have  been  vacated  because  the  supplemental  report  disclosed 
that  a  suit  was  pending  against  him  in  the  district  court 
seeking  the  construction  of  the  will.  It  fully  appears^  and 
we  have  so  held  in  the  case  of  Kennedy  v.  Merrick,  46  Neb., 
260^  that  the  executor  is  not  interested  in  procuring  the 
opinion  and  decision  of  the  court  as  to  the  meaning,  and 
the  l^al  effect,  of  the  will  in  this  case,  and  that  a  proper 
construction  thereof  would  be  of  no  assistance  to  the  exec- 
utor in  the  settlement  of  the  estate.  That  provision  of  the 
will  upon  which  a  construction  is  desired  relates  to  a  be- 
quest of  real  estate,  and  the  opinion  of  the  court  thereon, 
if  obtained,  could  not  in  the  least  affect  the  distribution  of 
the  personalty  of  the  testatrix  in  his  hands,  in  accordance 
with  other  provisions  of  the  will.  Distribution  should  not 
be  delayed  on  account  of  the  pending  of  the  suit  above 
mentioned.  (In  re  Scheidler'e  Estate,  27  N.  Y.  Sup.,  7.) 
For  the  reason  stated,  the  judgment  of  the  district  court 
dismissing  the  appeal  is  reversed  and  the  canse  is  remanded 
to  that  court  for  further  proceedings  in  consonance  with 
this  opinion* 

B£y£BS£D  AJXD  REMANDED. 
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.        Maggie  C.  Blakely  v.  Chicago,  Kansas  &  Nebeiaska 

68    w|  Railway  Company. 

Filed  Noybmbbb  7, 1693.    No.  3607. 

1.  Bailroad  Companies :  Right  of  Way  :  Easements.    A  grant 

of  a  strip  of  laod  to  a  railroad  company  "for  right  of  way  and 
for  operating  its  railway  only  "  gave  to  the  grantee  a  mere  ease- 
ment in  such  strip. 

2.   :  CONVKYANCB  TO  ANOTHBB  COMPANY  OP  RiOHT  OF  WAY: 

Liability  of  Gbantee  fob  Damages.  The  oonTeyanoe  by 
a  railroad  company  of  a  part  of  its  right  of  way  in  which  it  had 
but  an  easement  expressly  limited  to  the  operation  of  its  own 
road,  to  a  distinct  and  independent  railroad  company,  which 
built  and  has  ever  since  operated  its  line  of  railroad  on  the  land 
conveyed  to  it,  was  an  abandonment  of  such  part  by  the  railroad 
company  first  referred  to,  and,  as  against  that  last  indicated,  the 
original  proprietor,  through  whom  both  companies  claim  their 
rights,  is  entitled  to  compensation  with  respect  to  the  part  oo- 
cupied  and  used  by  the  company  last  indicated* 

Rehearing  of  case  reported  in  34  Neb.,  284. 

Alfred  Hazlett  and  L.  if.  Pemberton,  for  defendant  in 
error: 

By  permitting  the  defendant's  grantor,  the  Chicago, 
Kansas  &  Nebraska  Railway  Company,  to  enter  upon  the 
land  and  fully  construct  and  operate  its  road  thereon  with* 
out  objection  or  protest,  knowing  all  the  time  just  what 
was  being  done,  the  plaintiff  is  estopped  to  maintain  eject* 
ment.  {Omaha  &  N.  N.  B.  Co.  v.  Rediok,  16  Neb.,  313; 
Pryzbylowicz  v.  Missouri  B,  R,  Co.^  3  McCrary  [U.  S.], 
586;  Ooodin  v.  Cincinnati  &  Whitewater  Canal  Cb.,  18  O. 
St.,  169;  McAulay  v.  Western  V.  R.  Co,y  33  Vt.,  311; 
Gray  v.  St.  Louis  &  8.  R  R.  Co.,  81  Mo.,  126;  Dodd  v.  SL 
Louis  &  H.  R.  Co.,  18  S.  W.  Rep.  [Mo.],  1117;  Indiana 
B.  &  W.  R.  Co.  t?.  AUea,  113  Ind.,  308;  Cairo  &  F.B.Co. 
V.  Tamer,  31  Ark.,  494;  ProvoU  v.  Chicago,  R.  L&  P.R. 
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Cb.,  67  Mo.,  256;  Pickert  v.  Ridgefield  Park  R.  Co.,  25  N. 
J.  Eq.,  316;  Curtis  v.  La  Grande  Hydraulic  W(Uei^  Co.,  25 
Pac.  Rep.  [Ore.],  378;  Martin  v.  Maine  C.  R.  Co.,  21  Atl. 
Rep.  [Me.],  740 ;  Heniz  v.  Long  Island  R.  Co.,  13  Barb. 
[N.  Y.],  646;  Lexington  A  0.  R.  Co.  v.  Ormsby,  7  Dana 
[Ky.],  276;  PlaU  v.  Pmnyhania  Co.,  43  O.  St.,  241.) 

Bj  the  deed  to  the  Republican  Valley  Railroad  Com- 
pany plaintiff  conveyed  her  interest  in  the  land,  and  has 
now  no  title  or  interest  which  she  can  assert  against  de- 
fendant. {YaJLes  v.  Van  De  Bogert,  56  N.  Y.,  527;  NicoU 
«.  New  York  &  E.  R.  Cb.,  12  N.  Y.,  121 ;  Page  v.  Heine- 
berg,  40  Vt.,  81 ;  Walsh  ».  Barton,  24  O.  St.,  28 ;  Crolley 
V.  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.,  541 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Lewis,  53  la.,  101 ;  Soukup  v.  Topka,  55 
N.  W.  Rep.  [Minn.],  824;  Vail  v.  Ixmg  Island  R.  Co.,  106 
N.  Y.,  283;  Famham  v.  Thompson,  34  Minn.,  330; 
Horner  r.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Wis,,  165; 
Wier  V.  Simmons,  55  Wis.,  637 ;  Strong  v.  Doty,  32  Wis., 
381 ;  Williams'v.  Western  U.  R.  Co.,  50  Wis.,  71 ;  Raw- 
son  V.  School  District,  7  Allen  [Mass.],  125;  Greene  v. 
O'Connor,  25  Atl.  Rep.  [R.  I.],  692;  Higbee  v.  Rodeman, 
28  N.  E.  Rep.  [Ind.],  442;  Heaston  v.  Commissioners  of 
Randolph  County,  20  Ind.,  398 ;  Schipper  v.  St.  Palais,  37 
Ind.,  505;  Sumner  v.  Darnell,  27  N.  E.  Rep.  [Ind.],  162; 
Vermilya  v.  Chicago,  M.  A  St.  P.  R.  Co.,  24  N.  W.  Rep. 
[la.],  234;  Junction  R.  Co.  v.  Ruggles,  7  O.  St.,  1.) 

Even  if  it  should  be  held  that  the  grant  was  made  upon 
condition  that  the  grantee  should  use  and  occupy  the  land 
for  right  of  way  purposes,  the  condition  is  being  substan- 
tially complied  with,  for  it  is  still  being  used  for  such  pur- 
pose. (Spaulding  v.  Hallenbeck,  39  Barb.  [N.  Y.],  79; 
Chopin  V.  School  District,  35  N.  H.,  445;  Inhabitants  of 
Hadley  t.  Hadley  Mfg.  Co.,  4  Gray  [Mass.],  140.) 

Griggs, Rinaker  &  Bibb,  for  plaintiff  in  error: 

No  estoppel  was  pleaded  by  the  defendant.     It  is  neoes- 
22 
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sary  to  plead  an  estoppel  in  order  to  take  advantage  of  it» 
(Nebraska  Mortgage  Loan  Coj,  t?.  Van  KIobUt^  42  Neb.^ 
746.) 

In  order  to  constitute  an  equitable  estoppel  by  silence  or 
acquiescence,  it  must  be  made  to  appear  that  the  facts,  upon 
which  it  is  sought  to  make  the  estoppel  operatCi  were  known 
to  the  party  against  whom  the  estoppel  is  urged,  and  un- 
known to  the  party  urging  it,  {Nash  v.  Baker,  40  Neb., 
294.) 

Plaintiff's  deed  did  not  convey  an  absolute  title  to  the 
strip  through  her  land.  It  merely  conveyed  a  right  of 
way  or  easement.  (Robinson  v,  Missisquoi  R.  Co,,  59  Vt, 
426  ;  Keeler  v..  Wood,  30  Vt.,  242 ;  Jones  v.  Van  Boehove, 
61  N.  W.  Rep.  [Mich.],  342;  Flatenv.  CUy  of  Moorhead, 
53  N.  W.  Rep.  [Minn.],  807;  Babcoch  v.  Lattemer,  30 
Minn.,  417;  Ft.  Worth  &  R.  O.  R.  Co.  v.  Jennings,  13  S. 
W.  Rep.  [Tex.],  270.) 

Ryan,  C. 

An  opinion  was  filed  in  this  case  which  was  reported  in 
34  Neb.,  284.  A  rehearing  was  afterward  granted,  and 
upon  reargument  it  is  now  reached  for  further  consideration. 
The  deed  of  Maggie  C.  Blakely  to  the  Republican  Valley 
Railroad  Company  conveyed  a  certain  strip  of  land  one 
hundred  feet  wide  across  certain  lands  described  by  gov- 
ernment subdivisions,  *^  to  have  and  to  hold  the  same  unto 
the  said  railroad  company,  its  successors  and  assigns.''  In 
connection  with  the  language  just  quoted  the  controversy 
in  the  case  hinges  on  the  words  following  the  names  and 
description  of  the  grantors  and  the  acknowledgment  of  the 
receipt  of  $900  consideration,  which  words  are  as  follows: 
^'do  hereby  grant,  bargain,  sell,  and  convey  unto  the  Re- 
publican Valley  Railroad  Company,  its  successors  and  as- 
signs, for  right  of  way  and  for  operating  its  railroad  only," 
etc.  The  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany afterwards  became  the  successor  of  the  grantee  above 
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named  and,  as  sach  successor,  assumed  the  right  to,  and,  id 
so  far  as  it  had  power,  did  convey  to  the  defendant  in  error 
forty-two  aud  a  half  feet  in  width  of  the  above  one  hun- 
dred-foot strip.  Plaintiff  in  error  insists  that  by  this  con- 
veyance there  was  an  abandonment  of  that  part  of  the  right 
of  way  which  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  assumed  to  convey  to  the  defendant  in  error,  and 
that,  therefore,  plaintiff  is  entitled  in  this  her  action  of 
ejectment  to  recover  the  same.  The  judgment  of  the  dis- 
trict court  of  Gage  county  in  denial  of  this  right  is  pre- 
sented for  review. 

The  defendant  in  error  contends  that  the  words '^  for  the 
right  of  way  and  operating  its  railroad  only,"  following 
the  granting  clause,  do  not  create  a  condition  subsequent, 
and  that,  therefore,  this  action  cannot  be  maintained.  In 
Chopin  V.  School  District,  35  N.  H.,  445,  the  term  above 
used  is  thus  discussed:  ''A  subsequent  condition  is  one 
which  operates  upon  an  estate  already  created  and  vested 
and  renders  it  liable  to  be  defeated.  Thus,  if  a  man  grant 
an  estate  in  fee-simple,  reserving  to  himself  and  his  heirs^ 
a  certain  rent,  and  that  if  such  rent  be  not  paid  at  the  times 
limited  it  shall  be  lawful  for  him  and  his  heirs  to  re-enter 
and  avoid  the  estate;  in  such  case  the  grantee  and  his  heirs 
have  an  estate  upon  condition  subsequent,  which  is  defeasi- 
ble if  the  condition  be  not  strictly  performed.  (Litt,  sec. 
325;  2  Black.  Cora.,  154,  4  Kent's  Com.,  125.)"  The 
deed  of  the  plaintiffs  in  error  contained  uo  condition  of  the 
nature  of  that  above  indicated  and  illustrated,  hence  there 
was  no  condition  subsequent. 

Thus  far  we  have  agreed  with  the  defendant  in  its  con- 
tention that  the  deed  of  Maggie  C.  Blakely  and  husband 
contained  no  condition  subsequent.  It  is  assumed  in  ar- 
gument that  this  much  being  established,  the  conclusion 
must  of  necessity  follow  that  plaintiff  could  not  insist  that 
by  the  abandonment  of  a  part^f  such  right  of  way,  such 
part  would  revert  to  Mrs.  Blakely.     The  conveyance  by^ 
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her  io  which  her  husband  joined  was  of  a  certain  strip  of 
land  one  hundred  feet  wide  to  the  Republican  Valley  Rail- 
road company,  '*  its  successors  and  assigns,  for  right  of  way 
and  for  operating  its  railroad  only.''  That  the  limita- 
tion, "for  operating  its  railroad  only,"  was  confined  to  but 
one  railroad  requires  no  argument  to  establish.  It  is 
equally  clear  that  this  one  road  might  be  the  grantee  named, 
its  successors  or  assigns,  and  it  is  not  claimed  that  the  de- 
fendant is  a  successor  of  the  Republican  Valley  Railroad 
Company.  If  the  right  to  operate  a  railroad  upon  the 
right  of  way  strip  conveyed  by  the  Blakelys  was,  as  we  have 
seen,  limited  to  one  road,  it  would  be  impossible  that  de- 
fendant, under  its  deed,  could  deprive  the  Chicago,  Burling- 
ton &  Quincy  Railroad  Company  of  its  right  as  a  succes- 
sor of  the  Republican  Valley  Railroad  Company  to  operate 
its  railroad  upon  the  right  of  way  granted  by  the  Blakelys, 
for  there  was  made  by  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  no  conveyance  which  purported  to  con- 
vey that  portion  of  the  right  of  way  on  which  its  railroad 
line  was  situated.  If  the  defendant  obtained  a  right  to 
use  a  portion  of  the  originally  granted  one  hundred  feet, 
by  virtue  of  the  deed  from  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  of  only  a  fraction  thereof  in 
severalty,  the  deed  last  named  must  be  held  not  only  to 
have  conferred  upon  defendant  full  title  to  this  fraction, 
but  it  must  in  addition  be  held  to  have  destroyed  the  title 
and  the  right  of  use  by  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  of  the  remaining  fractional  part  which 
it  never  conveyed,  for  the  Blakelys,  by  their  deed,  ex- 
pressly limited  the  use  to  one  company.  A  construction 
which  would  lead  to  such  a  result  is  absurd,  and  therefore 
we  must  construe  the  limitation  of  the  sole  use  of  the  rail- 
road in  the  deed  of  the  Blakelys  as  not  operative  in  favor 
of  the  defendant. 

It  has  already  been  shbwn  that  the  deed  under  consid- 
eration was  one  that  contained  no  condition  subsequent. 
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We  shall  now  endeavor  to  ascertain  and  determine  the  ex- 
act nature  of  the  title  which,  by  virtue  of  the  deed  to  it, 
was  held  by  the  Republican  Valley  Railroad  Company,  and 
which,  therefore,  that  company  was  able  to  convey  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Company.  In 
Robinson  r.  JUissiaquoi  R.  Co.,  59  Vt.,  426,  the  clause, 
''for  the  use  of  a  plank  road,"  which  immediately  follows 
the  description  of  the  land  conveyed,  was  held  to  limit  the 
estate  conveyed  to  a  mere  easement.  In  Flaten  v.  City  of 
Moorhead,  53  N.  W.  Rep.,  807,  in  a  deed  in  the  same  con- 
nection as  just  indicated  there  was  the  clause:  ''Said  tract 
of  land  hereby  conveyed  to  be  forever  held  and  used  as  a 
public  park."  The  supreme  court  of  Minnesota,  in  which 
the  above  case  was  decided,  held  that  the  grantee  did  not 
upon  the  face  of  the  instrument  acquire  an  absolute  title  in 
fee.  In  Lake  Erie  &  W.  R.  Co.  v.  Ziebarth,  33  N.  E.  Rep., 
256,  the  appellate  court  of  Indiana  had  under  considera- 
tion a  deed  executed  for  a  nominal  consideration  of  a  right 
of  way  one  hundred  feet  wide.  This  deed  provided: 
''The estate  granted  hereby  is  upon  condition  that  the  strip 
of  land  aforesaid  shall  be  used  for  said  railroad  purposes 
only,  and  when  the  same  shall,  after  the  road  is  constructed, 
cease  to  l)e  used  for  such  purpose,  the  same  shall  revert  to 
the  grantor;"  and  it  was  held  that  the  company  did  not 
take  a  fee  in  the  strip,  but  a  mere  floating  easement  before 
the  location  of  the  grantee's  line  of  railroad  over  the  tract 
through  which  it  was  to  be  located.  In  lieichenbach  v. 
Washington  8.  L,  R.  Co.,  38  Pac.  Rep.,  1126,  the  supreme 
court  of  Washington  held  that  the  conveyance  of  the  right 
of  way  to  be  held  "so  long  as  the  same  should  be  used  for 
the  operation  of  a  railroad,"  vested  in  the  grantee  a  mere 
easement.  The  first  paragraph  of  the  syllabus  of  Jones  v. 
Van  Bochove,  61  N.  \V.  Rep.,  342,  a  case  decided  by  the 
supreme  court  of  Michigan,  is  in  the  following  language: 
"A  deed  which,  by  its  granting  clause,  conveys  the  right  of 
way  for  a  railroad,     *     *     *     and  described  as  follows: 
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^A  strip  of  land  forty  feet  wide  *  *  *  and  being  nine 
hundred  and  fifty-two  feet  in  length/  though  in  the  usual 
form  of  a  full  warranty  deed,  conveys  an  easement  therein 
only  and  not  a  fee." 

The  cases  above  cited  with  reference  to  cok  /eyances  in 
terms  limited  proceed  upon  the  principle  that,  as  each 
grant  was  only  of  a  right  of  user  in  a  certain  manner,  such 
grant  in  effect  was  but  an  accordingly  defined  license.  Be- 
tween this  class  of  cases  and  that  relied  upon  by  the  de- 
fendant there  is  a  marked  difference,  for  in  the  latter  the 
conveyance  was  in  each  instance  of  the  fee.  As  was  said 
in  Coburn  V,  Coxetei*,  51  N.  H.,  158:  "A  conveyance  of  a 
right  of  way  over  that  parcel  of  land  would  clearly  pass 
only  an  easement,  leaving  the  fee  in  the  grantor;  but  here 
the  land  itself,  in  the  broadest  terms,  is  granted,  and  the 
restriction  upon  the  use  is  entirely  consistent  with  the  pass- 
ing of  the  fee."  In  the  deed  to  the  Republican  Valley 
Railroad  Company  the  grant  of  the  strip  of  land  was  "for 
right  of  way  and  for  oi)erating  its  railroad  only."  These 
words  were  words  of  limitation  of  the  rights  of  the  grantee 
with  respect  to  the  strip  conveyed,  to  a  mere  easement. 
In  Henderson  v.  HunUVy  59  Pa.  St.,  335,  there  was  dis- 
cussed the  effect  of  a  deed  in  which  was  contained  a  limi- 
tation, which  was  "for  the  erection  of  a  house  or  place  of 
worship  for  the  use  of  the  members  of  the  Methodist  Epis- 
<x)pal  church  of  the  United  States  of  America  (so  long  &s 
they  use  it  for  that  purpose,  and  no  longer,  and  then  to  re- 
turn back  to  the  original  owner),  according  to  the  rules  and 
<liscipline,"  etc.  Agnew,  J.',  delivering  the  opinion  of  the 
court,  said :  "The  equitable  estate  is  in  the  members  of  the 
church  so  long  as  they  use  the  house  as  a  place  of  worship 
in  the  manner  prescribed,  and  no  longer.  This  is  the 
boundary  set  to  their  interest,  and  when  this  limit  is  tran- 
scended the  estate  expires  by  its  own  limitation  and  returns 
to  its  author.  The  words  thus  used  have  not  the  slightest 
cast  of  a  mere  condition.     No  estate  for  any  fixed  or  de- 
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terminate  period  had  been  granted  before  these  expressions 
were  reached^  and  they  were  followed  by  no  proviso  or 
other  indication  of  the  condition  to  be  annexed.  'A  special 
limitation/  says  Mr.  Smith,  in  his  work  on  Executory  In- 
terests, p.  12,  Ms  a  qualification  serving  to  mark  out  the 
bounds  of  an  estate,  so  as  to  determine  it  ipso  facto  in  a 
given  event  without  action,  entry  or  claim,  before  it  would, 
or  might  otherwise  expire  by  force  of,  or  according  to,  the 
general  limitation.'  A  special  limitation  may  be  created 
by  the  words  'until,'  'so  long,'  *if,'  'whilst,'  and  'during,' 
as,  when  land  i^  granted  to  one  so  long  as  he  is  parson  of 
Dale,  or  while  he  continues  unmarried,  or  until  out  of  the 
rents  he  shall  have  made  £500.  (2  Black.,  Com.,  155 
Smith  on  Exec.  Int.,  12;  Thomas  Coke,  vol.  2,  120-121 
Fearne  on  Rem.,  12-13,  and  note  p.  10.)  'In  such  case,^ 
says  Blackstone,  'the  estate  determines  as  soon  as  the  con- 
tingency happens  (when  he  ceases  to  be  parson,  marries  a 
wife,  or  received  the  £500),  and  the  subsequent  estate 
which  depends  on  such  determination  becomes  immediately 
vested,  without  any  act  to  be  done  by  him  who  is  next  in 
expectancy.'  The  effect  of  the  limitation  in  this  case  was 
that  the  estate  oT  the  trustees  terminated  the  moment  the 
house  ceased  to  be  used  as  a  place  of  worship  according  to 
the  rules  and  discipline  of  the  church,  by  the  members  to 
whose  use  in  that  manner  it  had  been  granted;  and  the  re- 
version ipso  facto  returned  to  Thomas  Pillow,  the  grantor." 
The  case  we  have  under  consideration  differs  from  that  of 
Henderson  v.  Hunter^  supra^  in  one  respect,  which  should  be 
noted,  and  that  is,  that  the  grant  by  the  Blakelys  was  a  mere 
easement,  the  legal  title  never  having  passed.  Therj  was 
therefore  no  question  of  the  reversion  of  an  estate  involved. 
If  the  Republican  Valley  Railroad  Company  or  its  suc- 
cessor parted  with  the  right  to  the  use  of  forty-two  and 
ooe-half  feet  in  width  of  the  hundred  feet,  there  existed  no 
right,  title,  or  interest  outstanding  incompatible  with  the 
<x>mplete  title  in  Mrs.  Blakely  and  the  right  of  possession 
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incidental  thereto.  In  Jones  v.  Van  Bochove,  61  N.  W.  Rep. 
[Mich.],  342,  it  was  held  that  when  the  non-user  of  right 
of  way  of  a  railroad  company  was  accompanied  by  act» 
which  manifested  an  intention  to  abandon  and  which  de- 
stroy the  object  for  which  the  easement  was  created,  or  the 
means  of  its  enjoyment,  an  abandonment  will  take  place^ 
and  in  support  of  this  proposition  a  large  number  of  cases 
were  cited.  In  Omaha  S.  R,  Co.  r,  Beeson,  36  Neb.,  361, 
it  was  held  that  where  a  part  of  an  ordinary  highway  had 
been  vacated,  the  title  thereto  vested  in  the  adjacent  pro- 
prietors, and  there  exists  no  reason  forbidd4iig  the  applica- 
tion of  this  principle  where  the  easement  has  been  aban- 
doned by  a  railroad  company.  It  of  necessity  follows  that 
the  Republican  Valley  Railroad  Company  and  its  successor, 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  must 
be  held  to  have  abandoned  forty-two  and  one-half  feet  in 
width  of  their  right  of  way  so  far  as  their  own  use  of  it 
was  Concerned.  It  is  equally  clear  the  defendant  took 
nothing  by  the  deed  to  it,  for  its  grantor  never  had  more 
than  the  right,  itself,  to  use  the  one  hundred  feet  strip  for 
operating  its  railroad.  In  so  far  as  the  rights  of  the  par- 
ties to  this  suit  are  involved,  plaintiff  was  entitled  to  main- 
tain its  action  against  the  defendant.  It  was  stipulated  in 
the  district  court  that  the  Republican  Valley  Railroad 
Company,  under  its  deed  from  plaintiffs,  went  into  peacea- 
ble possession  of  the  strip  thereby  conveyed  and  along  its 
entire  length  built  it^  line  of  road  and  continued  its  pos- 
session until  the  date  of  its  sale  to  the  Chicago,  Burlington 
&  Quincy  Railroad  Company ;  that  said  last  named  rail- 
road company,  since  it  became  the  owner  of  said  strip,  re- 
tained peaceable  and  uninterrupted  possession  of  the  same, 
except  as  was  in  said  stipulation  described  as  hereinafter 
indicated.  It  was  further  stipulated  that  before  December 
20,  1886,  the  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany transferred  all  its  property,  franchises,  etc.,  to  the 
defendant   the  Chicago,    Kansas   &    Nebraska    Railway 
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Company,  which  latter  company  thereupon,  with  the  con- 
sent of  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, took  possession  of  the  aforesaid  strip,  forty- two  and 
one-half  feet  wide,  and  the  line  of  road  thereon  constructed 
by  the  Chicago,  Kansas  &  Nebraska  Railway  Company, 
and  that  said  last  named  company  and  its  successor  has 
ever  since  remained  in  possession  of  said  strip. 

It  is  insisted  by  tlie  defendant  in  argument  that  the 
plaintiff  is  now  estopped  to  disturb  defendant's  i)08session 
of  the  forty-two  and  one-half  foot  strip  and  the  line  of  road 
thereon  constructed.  There  was  presented  no  such  claim 
by  the  pleadings,  and  it  is  clear  by  the  proof  above  stated 
that  there  was  no  ground  for  estoppel  shown.  It  may  have 
been  that  there  was  acquiescence  by  silence  or  otherwise  on 
the  part  of  Mrs.  Blakely  in  the  construction  of  defendant's 
road  as  it  was  constructed,  but  thif*,  if  a  fact,  was  neither 
pleaded  nor  proved.  On  the  other  hand  it  is  perfectly 
consistent  with  the  facts  stipulated  above,  that  plaintiff 
may  have  supposed  that  the  line  being  built  upon  the 
forty-two  and  one-half  foot  strip  was  in  the  course  of  con- 
struction by  the  Republican  Valley  Railroad  Company  or 
by  the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
Under  these  circumstances  we  cannot  say  whether  or  not 
the  estoppel  in  fact  should  be  recognized.  Certainly,  in 
the  present  condition  of  the  pleadings  and  evidence,  this 
cannot  be  done.  One  thing  is  clear,  however,  and  tiiat  is 
that  over  this  strip  forty-two  and  one-half  feet  in  width 
there  has  been  constructed  and  is  now  in  operation  a  line 
of  railroad  in  which  the  public  at  large  is  interested.  As 
against  the  public,  plaintiff  must  be  deemed  to  have  waived 
her  right  to  insist  that  this  strip  shall  be  restored  to  her  as 
though  no  railroad  had  been  built  or  was  in  o|)eration  over 
it.  As  was  said  under  somewhat  similar  circumstances  in 
Omaha  &  R.  V.  R.  Co.  v.  BrowHy  14  Neb.,  170:  "But 
its  [the  railroad  company's]  first  and  highest  duty  was  to 
keep  open  its  line  for  the  transportation  of  persons,  prop- 
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ertji  and  the  public  mails.''  We  are  aware  that  in  Hull  v, 
Chicago,  B,  &  Q.  R.  Co.,  21  Neb.,  371,  and  one  case  therein 
cited,  there  was  used  language  which  seems  to  ignore  the 
rights  of  the  public.  In  neither  of  these  cases  was  there 
any  reference  to  the  language  used  in  Omaha  &  R,  F.  i2. 
Co.  v.  Brovm,  supra,  and  we  therefore  assume  that  both 
Judge  Maxwell  and  Judge  Reese  meant  only  to  state  a 
general  rule  and  did  not  think  it  necessary  to  note  the  ex- 
ceptions thereto.  If  in  any  way  avoidable,  there  should 
be  tolerated  no  resort  to  so  radical  a  measure  as  the  inter* 
ruption  of  traffic  over  the  line  of  the  defendant  by  means 
of  an  ouster  from  the  forty-two  and  one-half  foot  strip  oc- 
cupied by  it.  We  have  no  doubt  that  upon  this  cause  being 
remanded  to  the  district  court  there  will  be  no  difficulty 
found  in  properly  making  up  and  trying  the  issues  really 
involved,  and  that,  if  plaintiff  is  entitled  to  damages,  am- 
ple means  of  redress  will  be  found  independently  of  an 
eviction  of  the  defendant  The  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings  not  inconsistent  herewith. 


Reversed  and  bemakded. 


47   88  Alfred  C.  Gripfen  v.  State  of  Nebraska. 

46    288 
62    431 

_M    68  Filed  November  7, 1895.     No.  6136. 

1.  Criminal  Law :  Forgeby:  Uttbrino  Forged  Notes:  Infor* 

MATioN:  Sentence.  Where  a  verdict  of  guilty  is  responsiTe 
separately  to  each  of  two  coants  of  an  information,  which  connto 
together  charge  bat  one  crime,  such  a  verdict  should,  in  enter- 
ing judgment  upon  it,  be  treated  as  though  both  elements  of 
the  crime  had  been  embraced  in  a  single  count. 

2.  :  Error  in  Entering  Judgment:  Reyibw:  Praoticb 

Where  there  is  found  no  error  in  the  record,  except  an  irregu* 
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larity  in  entering  jadgment  npon  the  verdict,  a  cause  will  be  re- 
manded to  the  district  conrt  with  instructions  to  enter  judgment 
on  the  verdict  in  the  manner  prescribed  by  law.  Following 
Dodge  v.  People,  4  Neb.,  220. 

Error  to  the  diBtrict  court  for  Dooglas  county.  Tried 
below  before  Scott,  J. 

Will  F.  Ourley,  for  plaintiflF  in  error,  cited :  Haalip  v. 
State,  10  Neb.,  690;  1  Daniel,  Negotiable  Instruments 
[4th  ed.],  sees.  664,  741,  743 ;  State  v.  Snow,  30  La.  Ann., 
401 ;  Wharton,  Criminal  Law  [9th  ed.],  sea  743;  People 
V.  Galloway,  17  Wend.  [N.  Y.],  541 ;  Roode  v.  State,  5 
Neb.,  174;  Commonwealth  v.  Dallinger,  118  Mass.,  439; 
Crawford  v.  StaU,  19  a  W.  Rep.  [Tex.],  766;  State  v. 
Lincoln,  49  N.  H.,  471. 

A,  S.  Churchill,  Attorney  Oeneral,  for  the  state,  cited: 
Commonwealth  v.  Ross,  2  Mass.,  372;  Commonwealth  v. 
Ward,  2  Mass.,  397  ;  Commonwealth  r.  Adams,  7  Met. 
[Mass.],  50;  Perkins  r.  CommoniDeaUh,  7  Gratt.  [Va.], 
651 ;  Simmons  v.  State,  7  O.  St.,  116  ;  Langdale  v.  People, 
100  III.,  263;  Hess  v.  State,  5  O.,  5;  Oriffin  v.  State,  14 
O.  St.,  55;  Commonwealth  v.  Taylor,  5  Cush.  [Mass.], 
605  ;  StaU  v.  Cari^,  5  N.  H.,  367  ;  In  re  Walsh,  37  Neb., 
454;  State  v.  Eggleshi,  41  la.,  574 ;  Devere  v.  State,  8  O. 
C.  C,  509;  Anderson  v.  State,  26  Neb.,  387;  Charles  v. 
State,  27  Neb.,  881 ;  Nelson  v.  State,  33  Neb.,  628. 

Ryan,  C. 

At  the  May  term  of  the  district  court  of  Douglas  county 
the  plaintiff  in  error  was  found  guilty  upon  each  of  two 
counts,  one  of  which  charged  him  with  making  and  coun- 
terfeiting a  certain  described  promissory  note,  the  other 
with  its  utterance.  A  thorough  examination  of  the  evi- 
dence leaves  no  room  for  doubt  that  the  plaintiff  in  error 
counterfeited  and  uttered  the  note  as  charged.     It  has  been 
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held  since  the  above  conviction  and  sentence  that  the  for- 
gery and  fraudulent  uttering  of  a  promissory  note  consti- 
tute but  one  crime,  and  in  case  of  conviction  that  but  one 
penalty  can  be  inflicted.  {Vide  In  re  Walshj  37  Neb.,  454, 
filed  June  30,  1893.)  In  the  case  under  consideration  the 
.  verdict  of  the  jury  responded  separately,  in  the  afSmative, 
to  the  charge  contained  in  the  first  and  likewise  in  the  second 
count  In  efifect  there  was,  therefore,  but  a  finding  of  guilty 
on  two  elements,  both  of  which,  taken  together,  constituted 
but  one  crime.  In  this  the  accused  was  not  prejudiced. 
Under  the  holding  of  this  court  in  Re  Walsh,  supra,  there 
could  prot)erIy  be  but  one  sentence.  In  the  case  at  bar 
there  was  a  sentence  imposed  under  the  first  count  and 
there  was  a  distinct  sentence  under  the  second  count.  This 
was  irregular.  As  the  only  error  found  in  the  record  was 
this  irregularity,  following  Dodge  v.  People,  4  Neb.,  220, 
the  judgment  of  the  district  court  is  set  aside  and  the  cause 
remanded  with  directions  to  that  court  to  render  the  proper 
judgment  on  the  verdict  heretofore  returned. 


Judgment  accordingly. 


w  Pi  David  Hamilton  v.  State  of  Nebraska. 

^^    ^®'  Filed  Novembee  7, 1895.     No.  7269. 

1.  Embezzlement:  Evidence:  Conversion:  Principal  and 

Agent.  That  the  relation  of  debtor  and  creditor  exists  be- 
tween a  principal  and  his  agent,  and  that  on  balanciog  the  ac- 
ooant  the  agent  wonld  be  foand  indebted  to  his  principal,  are 
not  alone  safficient  to  sustain  a  yerdict  finding  the  agent  gnilty 
of  embezzling  or  converting  to  his  own  use  the  property  of  his 
principal. 

2.  .     The  terms  "shall  embezzle"  and  ** convert  to  his  own 

ose,'*  found  in  section  121  of  the  Criminal  Code,  are  synonymoqs; 
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but  embeKzlement  is  the  fiaodiileiit  appt'opriaUon  by  an  agent 
of  tbe  property  of  another. 


a  :  Eyidknox:  Conversion:  Intent.     To  saatain  the  oon- 

Tiction  of  an  agent  for  embezsling  or  oonvertiog  to  hia  own  use 
the  property  of  hia  principal,  the  facts  most  warrant  the  con- 
dnsion  that  such  conyersion  was  made  by  the  agent  with  a  fe- 
lonious intent 

Error  to  tbe  district  court  for  Bufialo  couotj.  Tried 
below  before  Hoixx)mb,  J. 

F.  G.  HameTj  for  plaintiff  in  error. 

A.  8.  ChurohiUf  Attorney  Oeneral^  for  the  state. 

Ragan,  C. 

David  Hamilton  was  convicted  in  the  district  oonrt  of 
Buffalo  county  of  the  crime  of  embesElement  and  sentenced 
to  the  state  penitentiary  for  one  year.  To  reverse  this  sen- 
tence and  judgment  he  prosecutes  to  this  court  a  petition 
in  error. 

1.  It  appears  from  the  record  that  in  November,  1892, 
there  was  organized  in  said  county  a  corporation  known  as 
the  Farmers  Elevator  &  Commission  Company,  hereinafter 
known  as  the  '^ corporation.''  This  corporation  was  organ- 
ized for  the  purpose  of  buying  and  shipping  grain  and 
other  commodities.  It  seems  to  have  begun  business  De- 
cember 1, 1892,  and  at  that  time  it  had  to  its  credit  in  a  bank 
in  the  city  of  Kearney  something  like  $1,400.  Tbe  di- 
rectors appointed  Hamilton  general  manager  at  a  salary  of 
$60  per  month,  but  the  duties  of  Hamilton  as  such  mana- 
ger are  not  disclosed  by  the  record.  The  corporation  em- 
barked in  the  purchasing  and  shipping  of  grain  and  other 
commodities,  Hamilton,  it  appears, *doing  the  principal  part 
of  the  buying,  shipping,  and  selling.  It  appears  also  that 
the  accounts  of  the  corporation  were  kept  by  a  book-keeper, 
but  no  part  of  these  books  is  in  the  record.  It  seems  that 
among  the  accounts  on  the  books  of  ^  the  corporation  was 


286  NEBRASKA  REPORTS.  [Vol.  46 


Hamilton  y.  State. 


the  accoant  of  Hamilton  with  the  corporation,  though  this 
aoooant  is  not  in  the  evidence.  When  Hamilton  bought 
grain  for  the  corporation  he  drew  the  corporation's  check, 
on  the  bank  in  which  it  had  its  funds,  signing  the  same 
with  the  corporate  name  by  himself  as  general  manager. 
During  the  time  Hamilton  was  conducting  this  business  he 
sold  the  corporation  grain  to  the  amount  of  $175.  He 
sold  it  also  an  elevator  or  scale-house  at  a  price  of  $300, 
$200  of  which  the  corporation  paid  him  by  its  stock;  and 
it  seems  that  he  served  the  corporation  three  months,  or  at 
least  it  is  admitted  that  it  owes  him  three  months'  salary 
at  $50  a  month.  It  also  seems  that  Hamilton's  account 
was  or  should  have  been  credited  with  his  salary,  the  value 
of  the  grain  sold  the  corporation  by  him,  and  the  balance 
of  the  $100  due  on  the  purchase  of  the  elevator.  There 
never  was  any  settlement  or  accounting  between  Hamilton 
and  the  corporation ;  that  is,  it  was  never  agreed  between 
them  which  one  owed  the  other  and  how  much,  nor  was 
the  amount  that  Hamilton  was  in  debt  to  the  corporation 
ever  established  by  any  judgment  or  decree. 

Hamilton  was  charged  in  the  information  in  this  case 
with  having  embezzled  $600  of  the  funds  of  the  corpora- 
tion, and  a  jury  found  that  he  embezzled  $409.87.  We 
do  not  think  this  conviction  can  be  allowed  to  stand.  It 
is  evident  from  the  record,  although  that  is  in  a  very  un- 
satisfactory condition,  that  the  jury  reached  the  conclusion 
that  Hamilton  had  embezzled  $409.87  of  the  money  of  the 
corporation  after  having  reached  another  conclusion,  viz., 
that  that  was  the  amount  of  money  owing  to  the  corpora- 
tion by  Hamilton  on  a  settlement  of  the  account  between 
them.  This  will  not  do.  The  jury  in  this  case  was  not 
charged  with  the  duty«of  determining  what  was  due  from 
Hamilton  to  the  corporation,  but  simply  whether  Hamilton, 
as  charged  in  the  information,  had  embezzled  or  converted 
to  his  own  use  $500  of  money  belonging  to  the  corporation. 
(Fan  Etten  v.  State,  24  Neb.,  734.)    An  amicable  settle- 
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ment  or  an  adjadication  of  the  account  existing  between 
Hamilton  and  the  corporation  may  show  that  Hamilton  is 
not  indebted  in  any  sum  whatever  to  the  corporation.  To 
sustain  the  conviction  of  an  agent  for  embezzling  the  prop- 
erty of  his  principal  the  record  must  clearly  and  unequivo- 
cally show  that  the  property  embezzled  or  converted  to  his 
use  by  the  agent  was  the  property  of  the  principal.  It  is 
not  enough  to  sustain  such  a  conviction  that  the  relation  of 
debtor  and  creditor  existed  between  them,  and  that  on  a 
balance  being  struck  of  the  account  that  the  agent  would 
be  found  indebted  to  his  principal.  In  this  case  Hamilton 
had  charge  of  the  funds  of  the  corporation.  He  had  a  right 
to  check  them  out  for  property  purchased  for  the  corpora- 
tion, and  for  the  expenses  of  conducting  its  business  and 
paying  its  debts.  Among  these  debts  were  the  ones  to 
himself  for  his  salary,  for  grain  sold  the  corporation,  and 
for  the  elevator  sold;  and  the  mere  fact  that  he  overdrew 
his  account  did  not  of  itself,  without  more,  make  him  an 
embezzler.  The  terms  ''shall  embezzle ''  and  '' convert  to 
his  own  usQ,"  found  in  section  121  of  the  Criminal  Code, 
are  synonymous.  For  an  agent  to  convert  to  his  own  use 
is  made  embezzlement  by  this  statute,  but  embezzlement  is 
the  fraudulent  appropriation  by  an  agent  or  bailee  of  the 
property  of  another.  {Leonard  v.  State,  7  Tex.  App.,  417.) 
To  sustain  this  conviction  the  record  must  show  that  Ham- 
ilton was  the  agent  of  the  corporation,  that  he  had  the 
possession  or  care  of  its  moneys,  and  that  he  converted  the 
same  to  his  own  use  with  a  felonious  intent.  (People  v» 
Hurst,  41  Mich.,  328;  Beaty  v.  Stale,  82  Ind.,  228.)  The 
evidence  in  this  record  does  not  disclose  any  fraudulent  or 
felonious  intent  on  the  part  of  Hamilton  in  his  dealings 
with  the  funds  of  this  corporation,  nor  is  the  evidence  suf- 
ficient to  justify  a  jury  in  inferring  such  fraudulent  or 
felonious  intent.  As  already  said,  the  jury  based  its  ver- 
dict of  embezzlement  against  Hamilton  solely  on  the  con- 
dasion  reached  by  them  that  Hamilton  had  overdrawn  his 
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aocouDt  $409.87.  This  fact  alone,  though  supported  bj 
the  evidence,  will  not,  in  view  of  all  the  other  facts  in 
evidence,  including  the  course  of  dealings  between  the  par- 
ties and  their  method  of  doing  business,  sustain  this  con- 
viction. 

Reyersed  and  bemakded. 


James  Conway  v.  J.  C.  Grimes. 

46  288 

47  29 

'  4^  2S&  Filed  November  7,  1895.    Na  6178. 

63    574 

1.  Bill  of  Exceptions:   Time  to  Pbxsbnt:  Laches:  Settle- 

ment: Motion  to  Quash.  A  case  was  tried  and  a  yerdict 
rendered  October  9,  1891.  On  the  14th  of  the  same  month  a 
motion  for  a  new  trial  was  overrnled Judgment  rendered,  and 
forty  days  giyen  defendant  to  reduce  his  exceptions  to  writing 
and  present  them  to  plaintiff.  November  18,  following,  the 
proposed  bill  of  exceptions  was  presented  to  plaintiff,  who,  on 
the  24th  of  the  same  month,  returned  it  without  suggestion  of 
amendment.  September  21 ,  1892,  the  trial  judge  signed  the  bill 
of  exceptions,  certifying  that  it  was  then  first  presented  to  him. 
The  record  did  not  disclose  any  reason  for  the  delay,  nor  did  it 
show  when  the  term  of  court,  at  which  the  judgment  was  ren- 
dered and  a  motion  for  a  new  trial  was  oyerruled,  adjourned  gme 
die.  Held,  (1)  That  by  virtue  of  section  311  of  the  Code  of 
Civil  Procedure  and  the  order  of  the  court,  that  the  plaintiff  in 
error  was  required  to  present  his  proposed  bill  of  exceptions  to 
the  trial  judge  for  settlement  within  sixty  days  after  the  ad- 
journment sine  die  of  the  term  of  court  at  which  the  motion  for 
a  new  trial  was  overruled  and  judgment  rendered  (Skervfin  v. 
O'Connor,  23  Neb.,  221,  followed);  (2)  that  the  presumption 
would  not  be  indulged  that  such  term  of  court  was  not  finally 
adjourned  prior  to  the  23d  day  of  July,  1892;  (3)  that  a  motion 
to  quash  the  bill  of  exceptions  because  not  presented  to  the  trial 
judge  for  settlement  within  the  time  required  by  law  should  be 
sustained. 

2.  .     When  a  bill  of  exceptions  baa  been  quashed  it  cannot  be 

examined  for  any  purpose.  Jones  v.  Wolfe,  42  Neb.,  272,  Al- 
lowed. 
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Error  from  the  district  court  of  JohDsoD  county.  Tried 
below  before  Broaby,  J. 

A.  M.  Appdget  and  T.  Appelgety  for  plaintiff  in  error. 

X.  C  Chapman,  eahira. 

Rao  AN,  C. 

J.  C.  Grimes  brought  this  suit,  an  action  in  replevin,  in 
the  district  court  of  Johnson  county  against  James  Con- 
way: Grimes  had  a  verdict  and  judgment,  and  Conway 
prosecutes  to  this  court  a  proceeding  in  error. 

The  defendant  in  error  has  filed  a  motion  to  quash  the 
bill  of  exceptions  on  the  ground  that  the  bill  was  not  pre- 
sented to  and  signed  by  the  trial  judge  within  the  time  re- 
quired by  the  statute.  The  case  was  tried  without  a  jury 
on  the  9th  day  of  October,  1891,  and  on  the  14tb  of  the 
same  month  Conway's  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  in  favor  of  Grimes.  At  the  same 
time  the  court  gave  Conway  forty  days  from  the  adjourn- 
ment of  that  term  of  court  sine  die  to  reduce  his  exceptions 
to  writing  and  present  them  to  the  opposite  party.  Con- 
way reduced  his  exceptions  to  writing  and  presented  them 
to  Grimes'  counsel  on  the  18th  of  November,  1891.  On 
the  24th  of  said  month  counsel  for  Grimes  returned  the 
proposed  bill  of  exceptions  without  suggestion  of  amend- 
ment The  record  does  not  show  when  the  term  of  court, 
at  which  the  motion  for  a  new  trial  was  ruled  upon  and 
judgment  rendered,  adjourned  sine  die*  The  trial  judge 
signed  and  allowed  the  bill  of  exceptions  on  the  24th  day 
of  September,  1892,  and  certifies  that  it  was  then  presented 
to  him  for  the  first  time.  There  is  no  showing  in  the  rec- 
ord why  the  plaintiff  in  error  delayed  the  presentation  of 
this  bill  of  exceptions  to  the  trial  judge  for  settlement  for 
sueb  a  length  of  time. 

Section  311,  Code  Civil  Procedure,  as  it  existed  prior  to 
23 


290  NEBRASKA  REPORTa         [Vou  4e 


Conway  t.  Grimes. 


its  amendment  in  1895,  provided:  ''When  the  decision  is 
not  entered  on  the  record^  or  the  grounds  of  objection  do 
not  sufiBciently  appear  in  the  entry,  the  party  excepting  must 
reduce  his  exceptions  to  writing  within  fifteen  (15)  days,  or 
in  such  time  as  the  court  may  direct,  not  exceeding  forty 
(40)  days  from  the  adjournment  of  the  court  sine  die,  and 
submit  the  same  to  the  adverse  party  or  his  attorney  of 
record  for  examination  and  amendment  if  desired.  Such 
drafl  must  contain  all  the  exceptions  taken  upon  which  the 
party  relies.  Within  ten  days  after  such  submission  the 
adverse  party  may  propose  amendments  thereto  and  shall 
return  said  bill  with  his  proposed  amendments  to  the  other 
party,  or  his  attorney  of  record.  The  bill  and  proposed 
amendments  must,  within  ten  days  thereafter,  be  presented 
by  the  party  seeking  the  settlement  of  the  bill  to  the  judge 
who  heard  or  tried  the  case,  upon  five  (5)  days'  notice  to  the 
adverse  party,  or  his  attorney  of  record,  at  which  time  the 
judge  shall  settle  the  bill  of  exceptions.'^  By  virtue  of 
this  section  of  the  Code  and  the  order  of  the  court  made 
in  this  case  plaintiff  in  error  was  required  to  present  his 
proposed  bill  of  exceptions  to  the  trial  judge  for  settlement 
and  allowance  within  sixty  days  after  the  adjournment  me 
die  of  the  term  of  court  at  which  his  motion  for  a  new 
trial  was  denied  and  judgment  rendered  against  him. 
(Sherwin  v.  (yChnnor,  23  Neb.,  221.)  As  already  stated, 
the  record  does  not  show  when  that  term  of  the  court  ad- 
journed without  day.  In  order  to  sustain  this  bill  of  ex- 
ceptions we  would  be  required  to  presume  that  that  term 
of  court  was  not  finally  adjourned  prior  to  the  23d  day  of 
July,  1892.  We  do  not  think  we  should  indulge  such  a 
presumption,  in  view  of  the  fact  that  section  42,  chapter 
19,  Compiled  Statutes  (section  2435),  provides:  "The 
judges  of  the  district  court  shall,  on  the  first  day  of  Janu- 
ary of  each  year,  fix  the  time  of  holding  terms  of  court 
in  the  counties  composing  their  respective  districts,  during 
the  ensuing  year.''     We  do  not  decide  that  a  term  of  court 
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oomes  to  an  end  by  operation  of  law  on  the  last  of  De- 
cember in  any  year;  nor  that  a  term  of  court  convened  in 
one  year  may  not  continue  into  another ;  but  what  we  do 
decide  is  that  where  a  judgment  is  rendered  on  the  14tli> 
of  October  in  one  year  we  will  not  presume  that  the  term 
of  court  at  which  such  judgment  was  rendered  was  not 
finally  adjourned  until  the  23d  of  July  of  the  succeeding 
year.  The  motion  to  quash  the  bill  of  exceptions  is  sua* 
tained. 

2.  There  are  three  assignments  of  error  in  the  fietition 
in  error  filed  here.  Two  of  these  relate  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  and  judgment  ren- 
dered in  the  district  court,  and  since  the  bill  of  exceptions 
has  been  quashed  we  cannot  review  the  evidence  for  the 
purpose  of  ascertaining  whether  these  assignments  of  er- 
ror should  be  sustained.  {Jones  v.  Wolfe,  42  Neb.,  272.) 
The  other  assignment  of  error  is  that  the  court  erred  in 
overruling  the  motion  of  plaintiff  in  error  for  a  new  trial. 
The  motion  for  a  new  trial  contains  four  distinct  grounds. 
In  Glaze  v.  Parcely  40  Neb.,  732,  it  was  held:  "An  as- 
signment of  error  in  a  petition  in  error  that  ^the  court 
erred  in  overruling  the  motion  for  a  new  trial,'  such  mo- 
tion containing  five  sepai'ate  and  distinct  grounds,  is  too 
general,  since  it  does  not  point  out  or  suggest  wherein  the 
verdict  and  judgment  were  erroneous."  (See,  also,  Sigler  v. 
MoConneU,A5  Neb.,  598;  Pearce  v.  MoKay,  45  Neb.,  296;.. 
Moore  v.  Hubbard,  46  Neb.,  612;  Wax  v.  Stale,  43  Neb., 
19;  City  of  Chadrcm  v.  Olover,  43  Neb.,  733.)  The  judg- 
ment of  the  district  oourt  must  therefore  be  and  is 
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William  A.  Wolfe  v.  Robert  Kyd. 

Filed  November  7,  1895.    No.  7445. 

Sheriff  and  Deputy  Sheriffs :  Fees:  Ck>UNTiE8:  Pleading. 
Section  42,  chapter  2S,  Compiled  Statotee,  in  leiation  to  compen- 
sation of  certain  county  offloera  and  their  deputies,  construed,  and 
had  J  (1)  to  provide  that  in  counties  haying  over  25,000  inhabit- 
ants  there  shall  be  one  deputy  sheriff  whose  salary  shall  be  $900 
per  year,  and  that  there  may  be  additional  deputies  in  such 
counties,  but  only  when  found  necessary  by  the  county  board, 
and  in  such  case  the  county  board  shall  fix  the  number,  the 
time  of  employment  and  compensation  of  such  additional  depu- 
ties, not  to  exceed  |700  per  year;  (2)  that  the  principal  is  not 
liable  absolutely  for  the  payment  of  his  deputies'  salaries. 
Such  salaries  are  to  be  paid  out  of  the  fees  earned  and  collected. 

Error  from  the  district  court  of  Gage  couDty.  Tried 
below  before  Babcock,  J. 

Oeorge  A.  Murphy  and  William  G  Le  Hane,  for  plaint- 
iflF  in  error,  cited:  Minis  v.  United  Stales,  15  Pet.  [U.  S.], 
423;  Wayman  v.  Soutfiard,  10  Wheat.  [U.  S.],  30;  Byan 
V.  Carter,  93  U.  S.,  83;  Hagenbuck  v.  Reed,  3  Neb.,  18; 
McCann  v.  MoLennan,  2  Neb.,  286  ;  Slale  v.  Babcoek,  21 
Neb.,  599;  Washington  Market  Co.  v.  Hoffman,  101  U.  S., 
112;  Stale  v.  Maccuaig,  8  Neb.,  215;  Brown  r.  County 
Commissioners,  21  Pa.  St.,  37  ;  White  v.  Blum,  4  Nebl, 
555;  Hawkeye  Ins.  Co.  v.  Brainard,  72  la.,  130;  Oilman 
V.  Des  Moines  V.  R.  Co.,  40  la.,  20;  Hatch  v.  Mann,  16 
Wend.  [N.  Y.],  45. 

Z.  M.  Pemberton,  contra,  cited :  Gage  County  v,  Wilson, 
38  Neb.,  168;   Gage  County  v.  Wilson,  38  Neb.,  165. 

Irvine,  C. 

Kyd  was  the  sheriff  of  Gage  county.  He  appointed 
Ed.  J.  Wilson  as  his  deputy,  and  the  latter  having  served 
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in  that  capacity  ten  months,  filed  his  claim  against  Gage 
county  for  salary  at  the  rate  of  $76  per  month.  The 
oonnty  boanl  rejected  the  claim.  The  district  court,  on  ap- 
peal, allowed  it.  This  court,  on  error  from  the  district 
court,  reversed  the  judgment  of  the  district  court  and  af- 
firmed the  order  of  the  county  board.  {Gage  County  v. 
Wiisoriy  38  Neb.,  168.)  This  court  held  that  the  county 
was  not  liable  for  the  payment  of  the  deputy  sheriff's  salary. 
Wilson  having  assigned  his  claim  to  Wolfe,*  the  latter 
brought  the  present  action  against  the  sheriff,  to  recover 
the  same  claim.  The  case  was  tried  to  a  jury  in  the  dis- 
trict court  and  there  was  a  verdict  and  judgment  for  the 
defendant. 

This  case,  like  Gcige  County  v.  Wilson,  depends  for  its 
solution  on  the  construction  of  section  42,  chapter  28,  Com- 
piled Statutes,  being  section  3043,  Consolidated  Statuto.<«. 
The  section,  as  it  now  stands,  is  as  follows: 

"That  every  county  judge,  county  clerk,  county  treas- 
urer, and  sheriff  of  each  county,  whose  fees  shall  in  the 
af^regate  exceed  the  sum  of  fifteen  hundred  ($1,500)  dol- 
lars each  for  the  county  judge  and  county  clerk,  and  two 
thousand  ($2,000)  (iollarseaeh  for  sheriffs  and  county  treas- 
urer per  annum,  shall  pay  such  excess  into  the  treasury  of 
the  county  in  which  they  hold  their  respective  offices; 
Provided,  however.  That  in  counties  having  over  25,000 
inhabitants  the  county  treasurer  shall  receive  the  sum  of 
three  thoui^and  ($3,000)  per  annum,  and  shall  be  furnished 
by  the  county  commissioners  the  necessary  clerks  or  a^isist- 
ants  whose  combined  salary  ^hall  not  exceed  the  sum  of 
two  thousand  four  hundred  ($2,400)  dollars  per  annum. 
The  sheriff  shall  receive  the  sum  of  two  tiiousand  five  hun- 
dred ($2,500)  dollars  per  annum,  also  the  necessary  jail 
guard  and  one  deputy,  and  the  salary  of  such  deputy  shall 
be  nine  hundred  ($900)  dollars  per  annum.  The  county 
clerks  of  such  counties  shall  receive  the  sum  of  two  thou- 
sand five  hundred  ($2,500)  dollars  per  annum;  and  he 
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flhall  have  ODe  deputy  whose  salary  shall  be  one  thousand 
{$1,000)  dollars  per  aunum.  The  county  judges  of  such 
counties  shall  receive  the  fees  of  such  ofSce,  not  to  exceed 
the  sum  of  two  thousand  ($2,000)  dollars  per  annum,  and 
shall  be  provided  by  the  county  commissioners  with  the 
necessary  clerks  or  assistants,  whose  combined  salaries  shall 
not  exceed  the  sum  of  one  thousand  ($1,000)  dollars  per 
annum;  And  provided  further,  That  if  the  duties  of  any 
of  the  officers  above  named  in  any  county  of  this  state 
shall  be  such  as  to  require  one  or  more  assistants  or  deputies, 
-then  such  officers  may  retain  an  amount  necessary  to  pay 
for  such  assistants  or  deputies  not  exceeding  the  sum  of 
seven  hundred  ($700)  dollars  per  year  for  each  of  such 
deputies  or  assistants,  except  in  counties  having  over  sev- 
enty thousand  (70,000)  inhabitants,  in  which  case  such  of- 
ficer may  retain  such  amount  as  may  be  necessary  to  pay 
the  salaries  of  such  deputies  or  assistants  as  the  same  shall 
be  fixed  by  the  board ;  but  in  no  instance  shall  such  officers 
receive  more  than  the  fees  by  them  respectively  and  actually 
collected,  nor  shall  any  money  be  retained  for  deputy  serv- 
ice unless  the  same  be  actually  paid  to  such  deputy  for  his 
services;  And  provided  further,  That  neither  of  the  officers 
above  named  shall  have  any  deputy  or  assistants  unless  the 
board  of  county  commissioners  shall,  upon  ap|ilication, 
have  found  the  same  to  be  necessary,  and  the  board  of 
county  commissioners  shall  in  all  cases  prescribe  the  num- 
ber of  deputies  or  assistants,  the  time  for  which  they  may 
be  employed,  and  the  compensation  they  are  to  receive." 

When  one  reads  this  section  one  is  not  surprised  that  it 
has  given  rise  to  litigation.  Its  constructiou  is  surrounded 
with  difficulty.  The  plaintiff  contends  that  its  proper  ef- 
fect is  that  in  counties  having  over  25,000  inhabitants 
{Gage  county  being  of  this  class)  the  salary  of  the  deputy 
is  fixed  absolutely  at  $900  per  year,  and  that  the  sub- 
sequent provisos  of  the  section  do  not  apply;  that  if  the 
<x)unty  is  not  liable  for  the  salary,  as  held  in  Gage  County 
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r.  Wilaony  then,  neoessarily,  the  sheriff  must  be  {lerson- 
ally  liable.  On  the  other  haod,  the  defendant  contends 
that  the  later  provisos  of  the  section  are  applicable;  that 
no  deputy  is  properly  appointed  or  entitled  to  compen* 
sation  unless  the  county  board  shall  have  found  the  ap- 
pointment necessary,  prescribed  the  number  of  deputies, 
the  time  for  which  they  are  to  be  employed,  and  their  com- 
pensation not  to  exceed  the  sum  of  $700  per  year,  and  that 
such  compensation  is  to  be  paid  out  of  fees  oollected  only. 
As  the  section  stands  now,  it  would  certainly  be  a  reason- 
able construction  to  say  that  in  counties  of  over  25,000  in- 
habitants the  deputy's  salary  is  fixed  at  $900,  and  that  the 
last  proviso,  in  regard  to  the  necessity  for  action  by  the 
county  board,  applies  only  to  counties  having  over  70,000 
inhabitants,  but  if  to  others,  it  does  not  to  counties  having 
between  25,000  and  70,000;  but  the  history  of  the  section 
renders  such  a  construction  untenable.  The  section,  in  its 
substance,  was  enacted  as  a  part  of  an  act  ^'to  regulate  the 
fees  of  county  judges,  county  clerks,  sheriffs,  and  county 
treasurers. '^  (Session  Laws,  1877,  p.  215.)  As  first  en- 
acted, the  section  was  as  follows: 

"That  every  county  judge,  county  clerk,  county  treas- 
urer, and  the  sheriff  of  each  county,  whose  fees  shall  in  tlie 
aggregate  exceed  the  sum  of  fifteen  hundred  dollars  each  for 
county  judge  and  county  derk,  and  two  thousand  dollars  each 
for  sheriffs  and  county  treasurers  per  year,  shall  pay  such  ex- 
cess into  the  treasury  of  the  county  in  which  they  hold  their 
respective  oGBces;  Provided  hotoevery  That  in  counties  hav- 
ing over  twenty-five  thousand  inhabitants  the  county  treas- 
urer shall  receive  the  sum  of  three  thousand  dollars  per 
annum,  and  shall  be  furnished  by  the  county  commission- 
ers the  necessary  clerks  or  assistants,  whose  combined  sal- 
ary shall  not  exceed  the  sum  of  twenty-four  hundred  dol- 
lars per  annum.  The  sheriff  shall  receive  the  sum  of 
twenty-five  hundred  dollars  per  annum,  also  the  necessary 
jail  guard  and  one  deputy,  and  the  salary  of  such  deputy 
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shall  be  nine  hundred  dollars  per  annum.  The  county 
clerks  of  such  counties  shall  receive  the  sum  of  twenty- 
five  hundred  dollars  per  annum,  and  he  shall  have  one 
deputy  whose  salary  shall  be  one  thousand  dollars  per  an* 
num;  And  provided  jurthei*,  That  [if]  the  duties  of  any  of 
the  officers  above  named  in  any  county  of  this  state  shall 
be  such  as  to  require  one  or  more  assistants,  or  deputies, 
then  sucli  officers  may  retain  an  amount  necessary  to  pay 
for  such  assistants  or  deputies,  not  exceeding  the  sum  of 
seven  hundred  dollars  per  year,  except  as  above  provided 
in  counties  having  over  twenty-five  thousand  inhabitants^ 
for  each  of  such  deputies  or  assistants,  but  in  no  instance 
shall  such  officers  receive  more  than  the  fees  by  them  re- 
spectively and  actually  collected,  nor  shall  any  money  be 
retained  for  deputy  service  unless  the  same  be  actually  paid 
to  such  deputy  for  his  service;  And  pi^ovided  further^  That 
neither  of  the  officers  above  named  shall  have  any  deputy 
or  assistants  unless  the  board  of  county  commissioners  shall, 
upon  application,  have  found  the  same  to  be  necessary,  and 
the  board  of  oounty  commissioners  shall  in  all  cases  pre* 
scribe  the  number  of  deputies  or  assistants,  the  time  for 
which  they  may  be  employed,  and  the  compensation  they 
are  to  receive." 

It  will  be  observed  that  as  first  enacted  there  was  no 
provision  for  counties  having  more  than  70,000  inhabitants, 
but  that  the  last  proviso  was  in  the  original  act,  showing 
that  it  should  be  applied  generally.  The  proviso  limiting 
the  pay  of  the  deputies  to  $700  per  year  originally  con- 
tained an  exception  of  counties  having  over  25,000  inhab- 
itants. By  Session  Laws  of  1886,  chapter  51,  the  section 
was  amended,  retaining  this  exception  and  inserting  the 
provision  now  found  for  county  judges  and  their  assistants 
in  counties  having  over  26,000.  By  Session  Laws  of  1887, 
chapter  44,  the  section  was  again  amended  by  reducing  it  to 
its  present  form  and  striking  out  the  exception  of  counties 
having  over  26,000  inhabitants  from  the  clause  limiting 
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salarieB  to  (700  per  year.  We  must  assume  that  this  ex- 
ception was  deliberately  stricken  out  and  that  the  legisla- 
ture by  striking  it  out  meant  to  make  the  $700  limitation 
and  the  other  features  of  that  proviso  applicable  to  counties 
having  over  26,000  inhabitants  as  well  as  to  other  counties. 
But  we  do  not  think  that  the  legislative  intent  was  thereby 
to  abrogate  the  provision  fixing  the  salary  of  a  deputy  in 
counties  of  over  26,000  at  $900.  If  this  had  been  the  ob- 
ject that  clause  would  have  been  stricken  out  also.  The 
same  force  must  be  given  to  the  fact  that  it  was  retained  as 
is  given  to  the  fact  that  the  exception  was  stricken  out 
Bearing  this  in  view  we  must  conclude  that  the  mischief 
which  the  l^islature  sought  to  remedy  grew  out  of  the 
fact  that  while  in  the  smaller  counties,  as  the  law  then 
stood  the  county  boards  might  provide  any  necessary  num- 
ber of  deputies  subject  to  the  $700  limitation,  power  to 
do  so  was  by  the  exception  restricted  to  counties  of  less 
than  26,000,  and  therefore  the  larger  counties  were  com- 
pelled to  do  with  one  deputy  regardless  of  their  necessities. 
If  we  are  correct  so  far,  it  follows  that  for  counties  having 
over  26,000  inhabitants  one  deputy  is  absolutely  provided 
for  at  a  salary  of  $900  per  year,  and  when  required  and 
when  found  necessary  by  the  county  board  and  when  the 
time  of  employment  and  compensation  not  to  exceed  $700 
per  year  have  been  fixed  by  the  county  board,  additional 
deputies  may  be  appointed.  But  it  is  clearly  contemplated 
by  the  section  that  the  principal  is  not  liable  personally 
and  absolutely  for  the  payment  of  this  salary.  The  sec- 
tion provides,  as  said  in  Gage  County  v.  Wilson,  38  Neb., 
166,  not  for  making  salaried  offices,  but  for  fixing  a  limit 
beyond  which  fees  received  must  be  paid  into  the  county 
treasury.  Its  efiect  is  to  authorize  the  officer  to  pay  from 
the  fees  by  him  received  the  compensation  fixed  by  statute 
or  by  the  board  of  commissioners  for  his  deputies  and  as- 
sistants; in  addition  to  this  to  retain  for  himself  the  sum 
fixed  by  the  statute  as  his  own  compensation,  and  to  require 
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him  to  pay  the  excess  into  the  treasury.  It  is  expressly 
provided  that  ^'in  no  instance  shall  such  officers  receive 
more  than  the  fees  by  them  respectively  and  actually  col- 
lectedy  nor  shall  any  raouey  be  retained  for  deputy  serv- 
ice unless  the  same  be  actually  paid  to  such  deputy  for  his 
services/^  Therefore,  we  think  that  the  salary  is  not  an 
absolute  personal  charge  against  the  principal,  but  is  to 
be  paid  only  out  of  fees  collected.  This  is  the  construc- 
tion which  the  court  has  in  former  cases  given  the  act 
{Oage  County  r.  Wilson,  38  Neb.,  165;  Ocige  County  v. 
Wilson^  38  Neb.,  168.)  The  petition  in  this  case  merely 
alleges  the  official  capacity  of  defendant,  his  appointment 
of  Wilson,  that  Wilson  performed  the  duties  of  his  office 
for  ten  months,  and  that  his  claim  had  been  assigned  to 
the  plaintiff.  It  does  not  allege  that  fees  to  the  extent 
of  $750  were  earned  or  collected  during  the  period,  nor 
that  any  fees  were  earned  or  collected.  It  is  true  that  on 
the  trial  evidence  was  introduced  on  this  subject;  but  its 
admission  was  objected  to  on  the  ground  of  irrelevancy. 
It  was  irrelevant  under  the  pleadings,  although  such  facts 
should  have  been  pleaded.  For  want  of  such  all^ations 
the  petition  did  not  state  a  cause  of  action  and  the  judg- 
ment of  the  district  court  in  favor  of  the  defendant  being 
therefore  the  only  judgment  which  could  be  rendered  under 
the  pleadings,  it  must  be  affirmed  without  examining  the 
specific  assignments  of  error. 

JUPGMENT   AFFIRMED. 


Arthur  J.  Dixon  v.  State  of  Nebraska. 

Filed  Novsmbkb  7,  1895.    No.  6626. 

1.  Criminal  Law :  Conviction  on  Cibcumstantial  Evidencb. 
lu  criminal  cases,  as  in  civil,  facts  may  be  established  by  circnm* 
stances  M  well  as  by  direct  evidence,  and  a  verdict  of  gailtj 
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18  supported  by  the  eyidenoe  when  the  circumstaoces  proyed 
lead  beyood  a  reaaonable  doabt  to  inferenoee  of  the  fiiots  eeeential 
to  eBtablish  the  defendant's  gnllt. 

2.  Witnesses:  Cbbdibilitt.     The  fact  that  a  witness  testified  dif- 
ferently in  the  preliminary  examination  and  on  the  trial  does 
not  require  that  her  testimony  on  the  trial  shall  be  rejected. 
I  Her  credibility  is  for  the  Jury. 

i  3.  Acoessories.    Sections  1  and  2  of  the  Criminal  Code;  so  far  as 

they  define  accessories,  are  declaratory  of  the  common  law. 
One  who  is  present  when  the  crime  is  committed,  aiding  and 
assisting  therein,  is,  notwithstanding  these  sections,  a  principal, 
althoagh  his  hand  was  not  the  instrument  through  which  the 
crime  was  perpetrated. 

4.  Abortionists:   Eyidenok.     A  defendant  in  a  prosecution  for 

producing  an  abortion  haying  testified  in  chief  that  his  acquaint^ 
ance  with  the  woman  on  whom  the  operation  was  performed  was 
not  intimate,  it  was  material  and  proper  cross-examination  to 
show  by  him  that  he  had  been  criminally  intimate  with  her. 

5.  Criminal  Law:  Inbtbuctions.    While  it  is  the  better  practice 

in  a  criminal  case  for  the  trial  court  to  charge  the  jury  in  con- 
cise and  informal  language  what  facts  are  essential  to  warrant 
a  conyiction,  the  defendant  cannot  complain  if  the  court  charges 
the  Jury  in  the  language  of  the  information  that  all  the  allega- 
tions thereof  are  material,  no  technical  or  ambiguous  language 
being  used. 

6.  :  :  Kbpbtitions:  Habmlsss  Ebbob.  The  repeti- 
tion of  a  proposition  of  law  in  instructions  is  not  reyersible  error 
where  it  has  not  been  of  such  a  character  as  to  prejudice  the 
rights  of  the  accused. 

7.  Bight  of  Prosecuting  Attorney  to  Bequest  Instruc- 

tions. A  prosecuting  attorney  has  the  same  right  as  counsel 
in  a  ciyil  action  to  request  instructions,  and  instructions  giyen 
at  the  request  of  counsel  are  entitled  to  the  same  weight  as  in- 
structions giyen  by  the  court  of  its  own  motion. 

8.  Continuance.    Where  a  continuance  is  asked  for  the  purpose  of 

meeting  eyidence  unexpectedly  adduced  by  the  other  party,  it 
must,  among  other  things,  be  shown  that  the  party  seeking  the 
continuance  expects  to  procure  evidence  to  meet  the  new  feat- 
ures, and  the  nature  of  such  evidence. 

9.  Arguments  of  Counsel:  Limitation  by  Coubt:  Review. 

It  is  within  the  discretion  of  the  trial  court  to  limit  the  time  for 
arguments  to  the  jury,  and  an  order  so  limiting  time  presents 
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DO  qnestion  for  reriew,  onleas  it  is  made  to  appear  that  the 
argumeDts  were  thereby  nndaly  restricted  and  that  the  time 
allotted  to  the  complaining  party  was  oonsnmed. 

Ebrob  to  the  district  court  for  York  county.  Tried 
below  before  Batjss,  J. 

George  B.  Franoe  aud  Charles  H.  Sloan,  for  plaintiff  in 
error. 

A.  8.  ChurchiU,  Attorney  Oeneral,  Oeorge  A,  Day,  Dep- 
loy Attorney  Oeneraly  and  JV.  V.  Harlan,  for  the  state. 

Irvine,  C. 

The  plaintiff  in  error  was  convicted  on  an  information 
charging  him  under  section  6,  Criminal  Code,  of  having  in 
York  county  on  tiie  '22d  day  of  June,  1893,  employed  in 
and  upon  the  body  and  womb  of  a  womau  named  in  the 
information  a  certain  instrument  with  intent  unlawfully, 
willfully,  and  feloniously  to  destroy  a  vitalized  embryo — 
in  other  words,  of  producing  an  abortion.  -Several  of  the 
assignments  of  error  go  in  effect  to  the  sufficiency  of  the 
evidence,  and  by  considering  this  question  here  a  detailed 
consideration  of  some  other  assignments  will  be  rendered 
unnecessary.  The  statute  under  which  the  information 
was  drawn  is  as  follows: 

''Section  6.  Any  physician  or  other  person  who  shall 
administer,  or  advise  to  be  administered,  to  any  pregnant 
woman  with  a  vitalized  embryo,  or  foetus,  at  any  stage  of 
utero-gestation,  any  medicine,  drug,  or  substance  whatever, 
or  who  shall  use  or  employ,  or  advise  to  be  used  or  em- 
ployed, any  instrument  or  other  means  with  intent  thereby 
to  destroy  such  vitalized  embryo,  or  foetus,  unless  the  same 
shall  have  been  necessary  to  preserve  the  life  of  the  mother 
or  shall  have  been  advised  by  two  physicians  to  be  necessary 
for  such  purpose,  shall  in  case  of  the  death  of  such  vital- 
ized embryo,  or  foetus,  or  mother,  in  coni^cquenoe  thereof. 
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shall  be  imprisoned  in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years/' 

It  is  contended  that  the  evidence  was  insuiBcient  to  prove 
that  the  embryo  was  vitalized;  that  the  operation  was  not 
necessary  to  save  the  life  of  the  mother,  or  that  it  was  not 
advised  by  two  physicians  to  be  necessary  for  that  purpose; 
and  further,  that  there  was  no  evidence  that  the  defendant 
committed  the  act. 

The  first  two  objections  may  be  considered  together. 
The  evidence  tended  to  &how  that  the  mother  had  been 
criminally  intimate  with  the  defendant;  that  she  became 
pr^nant  and  informed  the  defendant  of  that  fact;  that  he 
had  endeavored  to  induce  her  to  take  drugs  for  the  pur(K>se 
of  producing  an  abortion,  and  at  one  time,  at  least,  left  with 
her  an  instrument  which  he  endeavored  to  have  her  use  for 
that  purpose;  that  she  had  until  after  the  occurrence  of  this 
incident  been  employed  at  a  hotel  in  Lushton.  She  left 
that  employment  and  went  to  the  home  of  her  mother  and 
step-father,*  where  on  the  night  of  June  21  she  was  vis- 
ited by  the  defendant,  who  then  informed  her  that  he  had 
procured  a  physician  to  perform  an  operation  for  the  pur- 
pose of  producing  an  abortion,  and  arranged  with  her  to 
take  her  out  on  the  following  evening,  ostensibly  to  a  dance 
but  really  for  the  purpose  of  having  the  operation  per- 
formed. The  following  evening  he  came  between  8  and  9 
o'clock,  and  it  was  announced  to  the  girl's  mother  that  on 
account  of  the  lateness  of  the  hour  they  would  not  go  to 
the  danoe,  but  would  go  driving  together.  They  drove 
away  together  in  a  buggy,  entered  the  town  of  Lushton, 
drove  to  the  house  of  the  physician,  who  joined  them  in 
the  buggy,  and  the  three  drove  into  the  country  to  a  point 
along  the  railway  track  where  they  stopped  and  dismounted. 
The  defendant  took  the  horses  and  buggy  across  the  rail- 
road track,  and  stood  there,  having  declared  it  his  intention 
to  keep  a  lookout  against  interruption,  while  the  physician 
introduced  the  instrument  for  the  purpose  of  producing  an 
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abortion,  and  which  did  have  that  effect.  The  girl's  health 
had  to  this  time  been  good  and  there  was  evidence  tending 
to  show  that  the  foetus,  when  born,  was  well  developed. 
This  was  sufficient  to  justify  a  finding  that  it  was  alive^ 
or  vitalized,  especially  in  view  of  the  expert  testimony 
which  was  introduced.  There  is  no  occasion  in  the  case  to 
enter  into  a  discussion  of  the  burden  of  proof  of  the  excep- 
tions of  the  statute.  The  information  chargeil  that  this  act 
was  not  within  the  exceptions.  Assuming  under  the  gen- 
eral rule  of  criminal  procedure  that  the  burden  was  upon 
the  state  to  establish  every  element  of  the  offense  beyond 
a  reasonable  doubt,  and  beyond  a  reasonable  doubt  to 
exclude  these  exceptions,  there  was  evidence  sufficient 
to  exclude  them.  Such  evidence  was  not  necessarily  by 
direct  testimony  in  totideni  verbis  of  the  fact  that  the 
operation  was  not  necessary  to  save  the  life  of  the  mother, 
and  that  it  had  not  been  advised  by  two  physicians  as 
necessary  for  that  purpose.  In  the  contemplation  of 
law  jurors  are  sane  men  capable  of  drawing 'inferences 
while  sitting  as  jurors  such  as  sane  and  reasonable  men 
draw  under  other  circumstances.  They  must  believe  as 
jurors  what  they  believe  as  men,  and  they  cannot  disbe- 
lieve as  jurors  what  as  men  they  believe.  The  only  dis- 
tinction arising  from  their  position  is  that  as  jurors  their 
inferences  must  be  drawn  from  the  evidence  in  the  case  and 
not  from  extraneous  circumstances  beyond  the  evidence. 
There  is  affirmative  evidence  in  this  case  that  the  woman 
in  question  had  never  been  advised  that  such  an  act  was 
necessary  to  preserve  her  life.  There  is  evidence  that  down 
to  the  time  of  this  event  she  was  a  woman  of  at  least  ordi- 
narily good  health.  From  these  facts  and  from  the  other 
circumstances  which  the  evidence  tended  to  prove,  if  the 
direct  evidence  was  to  be  believed,  it  was  not  only  a  fair  in- 
ference but  it  was  an  absolutely  necessary  inference  that  the 
mother's  life  was  not  in  danger  and  that  the  object  of  per- 
forming the  operation  was  not  to  save  her  life  but  to  pre- 
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vent  the  birth  of  a  child  and  to  avoid  disgrace.  The  in- 
ference was  equally  strong  that  no  such  operation  had  been 
advised  by  physicians  in  any  number  as  necessary  to  save 
her  life. 

On  the  question  as  to  whether  the  defendant  performed 
the  operation  there  are  presented  for  consideration  matters 
both  of  fact  and  of  law.  It  appears  from  the  evidence 
that  on  the  preliminary  examination  of  the  defendant  the 
girl  had  testified  that  the  defendant  himself  had  introduced 
the  instrument  and  committed  the  act  complained  of.  On 
the  trial  she  testified,  as  heretofore  outlined,  that  the  phy- 
sician had  manipulated  the  instrument,  the  defendant  with- 
drawing across  the  railroad  track  and  keeping  a  lookout. 
It  is  argued  that  under  the  circumstances  her  testimony 
was  not  entitled  to  credence.  This  was  a  question  for  the 
jury.  She  gave  as  a  reason  for  changing  iier  testimony 
that  on  the  way  from  Lushton  to  the  place  where  the  act 
was  committed  she  had  been  cautioned  by  the  defendant, 
in  the  physician^s  presence,  that  the  defendant  had  agreed 
to  shield  the  physician,  and  that  if  anything  happened  the 
whole  responsibility  was  to  be  placed  upon  the  defendant, 
and  the  physician's  connection  with  the  case  concealed. 
She  thus  accounted  for  her  testimony  on  the  preliminary 
examination,  but  claimed  that  she  was  induced  to  testify 
otherwise  on  the  trial  by  the  reproaches  of  her  own  con- 
science and  the  advice  of  counsel  for  the  state.  Consider- 
ing the  difficulty  of  her  situation  this  was  a  plausible  ex- 
planation. The  district  judge  carefully  instructed  the  jury 
as  to  the  caution  required  in  weighing  her  testimony  under 
the  circumstances,  and  the  necessity  of  corroboration.  It 
was  for  the  jury  and  not  for  the  district  judge  or  for  this 
oonrt  to  determine  whether  her  testimony  on  the  trial  was 
entitled  to  belief,  and  under  the  circumstances  the  jury  was 
justified  in  believing  it.  As  to  the  matter  of  law,  it  is  here 
argued  that  under  an  information  charging  the  defendant 
himself  with  performing  the  operation  a  conviction  can 
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not  be  sustained  upon  the  evidence  of  the  mother  at  the 
trial — that  is,  that  the  state,  to  prove  the  offense  charged  in 
the  information,  must  show  that  the  defendant  himself  per- 
formed the  act  Section  1  of  tiie  Criminal  Code  provides 
that  if  anj  person  shall  aid,  abet,  or  procure  another  per- 
son to  commit  a  felony,  the  person  offending  shall  be  pun- 
ished in  like  manner  as  the  principal;  and  section  2  de- 
fines an  accessory  after  the  fact  as  one  who,  ^^ after  full 
knowledge  that  a  felony  has  been  committed,  conceals  it 
from  the  magistrate,  or  harbors  and  protects  the  person 
charged  with  or  found  guilty  of  the  crime/'  These  sec- 
tions, so  far  as  defining  offenses  are  concerned,  are  but  de- 
claratory of  the  common  law,  and  do  not  refer  to  one  who 
is  present  when  the  crime  is  committed,  aiding  and  abetting 
the  commission  thereof.  Such  a  person,  at  common  law 
and  under  the  Code,  is  a  principal  and  may  be  indicted  and 
convicted  as  such  under  evidence  proving  his  presence  aid- 
ing the  commission  of  the  crime,  although  his  hand  was 
not  the  instrument  of  its  perpetration.  {HUl  v.  State,  42 
Neb.,  503;  Walrath  v.  State,  8  Neb.,  80.) 

It  is  contended  in  the  briefs  that  several  rulings  on  the 
admission  of  evidence  were  erroneous.  Only  one  is  as- 
signed in  the  petition  in  error.  On  the  cross-examination 
of  the  defendant  the  state  was  permitted  to  prove  that  a 
short  time  before  the  offense  was  committed,  and  well 
within  the  period  of  gestation,  defendant  had  had  sexual 
intercourse  with  the  mother.  It  is  argued  that  this  evi- 
dence was  incompetent  and  not  proper  cross-examination. 
It  was  competent,  and  material  at  least  to  show  a  motive. 
We  need  not  enlarge  on  this.  It  was  proper  cross-exami- 
nation, if  for  no  other  reason,  because  in  the  direct  exami- 
nation the  defendant  bad  testified  that  he  had  become  ac- 
quainted with  the  girl  and  taken  her  to  a  few  parties.  The 
evident  effect  of  the  direct  examination  was  to  show  that 
the  acquaintanceship  was  not  very  intimate  and  rather  cas- 
ual.    Under  such  relations  the  commission  of  the  offiense 
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would  be  much  less  probable  than  under  relations  of  crimi- 
nal intimacy,  and  it  was  entirely  relevant  to  the  direct  ex- 
amination to  establish  the  latter  fact. 

The  court  in  the  first  instruction  given  said:  '^  The  jury 
are  instructed  that  the  defendant  is  informed  against  as  re- 
quired by  laWj  and  that  the  material  allegations  of  the  in- 
formation are  as  follows;"  then,  as  a  part  of  the  same  in- 
struction, quoted  the  whole  information,  omitting  merely 
the  formal  commencement  and  conclusion.  This  is  sub- 
stantially repeated  in  the  sixth  instruction,  and  the  giving 
of  each  instru<;tion  is  assigned  as  error  on  the  ground  that 
it  was  the  duty  of  the  court  to  instruct  the  jury  concisely 
what  the  material  allegations  were,  or,  in  other  words,  what 
elements  it  was  essential  that  the  state  should  prove. 
Where  informations  involve  tecimical  language,  or  where 
they  contain  immaterial  allegations,  it  is  no  doubt  better 
for  the  court  to  eliminate  what  is  immaterial  and  to  avoid 
technicalities  by  stating  to  the  jury  in  concise  and  unam- 
biguous language  the  elements  necessary  to  constitute  the 
ofiense;  but  this  information  involved  no  technical  or  am- 
biguous language,  and  the  defendant  certainly  has  nothing 
to  complain  of  in  the  fact  that  the  court  in  eflfect  told  the 
jury  that  every  allegation  was  material  and  must  be  proved 
by  the  state.  The  instruction  which  was  given  not  only 
contained  within  itself  every  element  necessary  to  the  of- 
fense, but  by  plain  inference  at  least  it  told  the  jury  what 
the  instruction  on  this  subject  requested  by  the  defendant 
omitted — that  the  state  must  also  prove  that  the  operation 
was  not  necessary  to  save  the  life  of  the  mother,  and  that 
it  had  not  been  advised  as  necessary  for  that  purpose  by 
two  physicians. 

The  fifth  instruction  given  by  the  court  is  attacked 
solely  for  the  reason  that  it  repeated  a  caution  that  the 
jury  in  weighing  the  credibility  of  the  witnesses  should 
consider  the  interest  of  the  defendant  in  the  prosecution. 
The  question  thus  presented  has  been  several  times  recently 
24 
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considered^  and  it  has  been  held,  following  prior  decisions, 
that  where  such  repetition  has  not  been  of  such  a  character 
as  to  prejudice  the  rights  of  the  accused,  it  is  not  reversible 
error.  {HiU  v.  StaU,  42  Neb.,  603;  Carldon  v.  StaU,  43 
Neb.,  373.)     This  case  falls  within  the  rule  stated. 

At  the  request  of  the  state  the  court  charged  the  jury 
that  if  the  act  complained  of  had  been  committed  in  pur- 
suance of  a  previous  arrangement  and  agreement  between 
the  defendant  and  the  physician  that  the  same  should  be 
committed  and  the  physician,  in  pursuance  of  such  agree- 
ment and  arrangement,  employed  the  instrument,  and  Dixon 
was  then  and  there  present  watching  to  prevent  surprise, 
or  in  any  other  way  to  assist  in  the  commission  of  the  act, 
then  he  would  be  responsible  as  though  he  himself  had 
used  the  instrument  So  far  as  this  instruction  involves  a 
question  of  law,  it  has  already  been  considered  in  connec- 
tion with  the  sufficiency  of  the  evidence.  But  it  is  also 
argued  that  there  was  no  evidence  whereon  to  found  it. 
There  was,  however,  evidence  tending  to  show  that  the  de- 
fendant told  the  girl  the  evening  before  the  crime  that  he 
had  arranged  to  have  this  particular  physiciau  commit  it ; 
that  he  drove  the  girl  into  town  and  the  physician  entered 
the  buggy  with  them ;  that  on  the  way  to  the  place  where 
the  crime  was  committed  the  matter  was  talked  over  among 
them,  the  conversation  indicating  that  there  was  an  under- 
standing l)etween  defendant  and  the  physician  on  the  sub- 
ject This  yvas  certainly  sufficient  foundation  in  the  evi- 
dence for  the  instruction. 

The  court  gave  the  following  instruction  :  '^Instractions 
asked  and  given  by  the  court  upon  the  motion  of  the  state, 
or  upon  the  motion  or  request  of  the  defendant,  should 
have  the  same  weight  with  the  jury,  and  the  jury  should 
be  guided  thereby  just  the  same  as  if  given  by  the  court'^ 
It  is  argued  that  in  a  criminal  case  the  prosecuting  attor- 
ney has  no  right  to  request  instructions,  and  that,  therefore, 
this  instruction  should  not  have  been  given.     We  know 
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no  principle  of  law,  of  no  statute,  and  of  no  consideration 
of  policy  which  prevents  the  prosecutiug  attorney  in  a 
criminal  case  from  submitting  to  the  court  a  request  for 
any  instruction  which  he  thinks  well  founded  in  law  and 
applicable  to  the  evidence.  A  prosecuting  attorney,  with 
proper  sense  of  his  duty,  stands,  of  course,  not  entirely  in 
the  attitude  of  counsel  in  a  civil  action.  It  is  his  duty  to 
enforce  the  criminal  law.  It  is  not  his  duty  to  procure  a 
wrong  determination  of  questions  of  criminal  law  or  to 
urge  a  wrongful  conviction.  It  is  not  the  duty  of  counsel 
even  in  civil  cases  to  endeavor  to  procure  a  distortion  of 
the  lawy  but  a  prosecuting  attorney  may,  owing  to  his  in- 
dependent position,  be  expected  to  exercise  a  more  dispas- 
sionate judgment  and  assume  a  less  partisan  attitude;  but 
he  has  the  right,  and  it  is  his  duty,  to  request  such  instruc- 
tions as  he  believes  present  the  principles  of  law  applicable 
to  the  evidence,  and  having  requested  them  the  court  in 
giving  them  adopts  such  instructions  as  its  own.  Instruc* 
tions  given  at  the  request  of  counsel  should  have  the  same, 
no  less  and  no  more,  force  than  instructions  given  by  the 
court  of  its  own  motion  and  it  is  not  error  to  so  tell  the 
jury. 

The  prosecuting  attorney,  with  commendable  candor, 
stated  in  opening  the  case  the  effect  of  the  mother's  testi- 
mony on  the  preliminary  examination,  and  the  fact  that 
she  would  on  the  trial  testify  differently.  Thereupon  the 
defendant  requested  a  continuance  to  meet  the  case  as  then 
disclosed.  This  application  was  refused.  In  the  showing 
made  it  was  not  disclosed  in  what  respect  the  defense  ex- 
pected to  be  able  to  meet  the  new  phase  of  the  evidence  or 
•  the  names  of  the  witnesses  by  whom  it  was  to  be  met.  In 
order  to  procure  a  continuance  it  should  be  shown  that  the 
party  seeking  the  continuance  expects  to  be  able  to  procure 
material  testimony,  and  the  nature  of  such  testimony. 
This  not  being  shown,  there  was  no  error  in  refusing  the 
continuance.   When  both  sides  had  rested  the  court  made  an 
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order  giving  to  the  state  forty  minutes  to  open  its  case  and 
:fifty  minutes  to  close,  and  to  the  defense,  to  one  counsel 
sixty  minutes  and  to  the  other  counsel  forty.  This  limi- 
tation and  distribution  of  time  was  ezce])ted  to.  This 
^as  a  matter  within  the  discretion  of  the  trial  court.  It 
as  not  shown  that  the  argument  was  unduly  restricted,  and 
it  is  not  shown  that  even  the  time  allotted  to  defendant 
^vas  consumed.  Under  such  circumstances  there  is  no  error 
iippareut.  {Hart  v.  Siate^  14  Neb.,  572.) 


Judgment  affirmed. 


Hiram  Botes  y.  William  R.  Summers  et  al. 

Filed  Novsmbbb  8, 1895.    No.  5257. 

1.  Manner  of  Presenting  Constitutionality  of  Statute. 
When  this  coQrt  is  asked  to  declare  a  statote  uncoDstitatioiial, 
the  particQlar  section  of  the  constitution  which  it  is  claimed  the 
law  infringes  shonld  be  pointed  oat  in  the  brief  filed. 

H,  Chattel  Mortgages:  Methods  of  Satisfying  Liens  of 
Recobd.  By  section  15,  chapter  32,  C!omplled  Statntes,  two 
modes  are  prescribed  for  discharging  chattel  mortgages,  tIz.  :  Bj 
an  entry  by  the  mortgagee,  bis  agent  or  assignee,  on  the  margin 
of  the  index,  duly  attested  by  the  connty  clerk;  and  by  the 
county  clerk,  when  authorized  so  to  do  by  a  written  order  signed 
by  the  mortgagee  and  attested  by  a  justice  of  the  peace,  or  some 
ofiOicer  baring  a  seal. 

3.  :  .  An  order  to  the  county  clerk  to  release  a  mort- 
gage is  invalid,  as  a  release,  unless  attested  as  above  stated. 

4.  :  Failure  to  Entbb  Satisfaotion:  Penalty.    Under 

section  15,  chapter  32,  Compiled  Statutes,  a  mortgagee  la  liable 
for  the  damages  therein  specified  for  failure  to  satisfy  of  record 
a  chattel  mortgage  within  the  period  therein  named,  after  de- 
mand and  the  payment  of  mortgage  debt,  whether  the  mortgagee 
acted  in  good  faith  or  not,  or  whatever  may  have  been  the  mo* 
tives  of  such  mortgagee.  A  mere  mistake  or  ignorance,  without 
M  corrupt  intent,  is  no  defense  to  such  an  action. 
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Error  from  the  district  court  of  Garfield  county.  Tried 
below  before  Harrison,  J. 

Coffin  &  Stone^  for  plaintiff*  in  error. 

Clements  Bras.,  Charles  A,  Munriy  and  John  H,  Evans, 
contra, 

NORVAL,  C.  J. 

This  is  an  action  by  William  B.  Summers  and  Albert 
B*  Summers,  partners  doing  business  under  the  firm  name 
of  Summers  Bros.,  against  Hiram  Boyes,  under  the  pro* 
visions  of  section  15,  chapter  32,  Compiled  Statutes,  to  re* 
cover  the  sum  of  $50  for  failure  to  discharge  a  chattel 
mortgage.  From  a  verdict  and  judgment  in  favor  of  the 
plaintiffs  for  the  above  amount,  defendant  prosecutes  error 
to  this  court. 

At  the  commencement  of  the  trial  the  defendant  ob- 
jected to  the  introduction  of  any  evidence,  on  the  ground 
that  the  petition  did  not  state  a  cause  of  action.  By  the- 
objection  it  was  intended  to  raise  the  constitutionality  of 
said  section  15,  and,  doubtless,  the  validity  of  said  law 
might  be  brought  to  the  attention  of  the  court  in  that  mode. 
The  only  reference  made  in  the  brief  of  plaintiff  in  error 
to  the  validity  of  the  statute,  or  to  the  ruling  upon  the 
objection  taken  in  the  court  below  to  the  sufficiency  of  the 
petition,  is  the  following  paragraph:  ^'This,  aswe  under- 
stand, was  intended  by  counsel  who  tried  the  case  for  de» 
fendant  in  the  court  below  to  raise  the  question  of  the  con- 
stitutionality of  the  law  under  which  plaintiff  was  seeking 
a  recovery.  We  submit  the  same  upon  that  theory/'  The 
forgoing  is  insufficient  to  call  our  attention  to  the  particu- 
lar constitutional  provision  which  it  is  claimed  the  law  in 
question  contravenes.  The  constitution  of  this  state  con«^ 
tains  eighteen  articles,  each  of  which,  except  the  second^ 
fourth,  and    twelfth,   is  composed    of   several    sections. 
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Whether  the  statute  authorizing  the  recovery  by  the  mort- 
gagor of  a  fixed  sum  for  tiie  failure  of  a  mortgagee  to  re- 
lease of  record  a  chattel  mortgage  after  the  debt  thereby 
secured  has  been  paid  is  repugnant  to  some  provision  of 
the  bill  of  rights,  the  article  in  the  fundamental  law  relat- 
ing to  suffrage,  the  one  upon  the  subject  of  education^  or 
some  one  of  the  sections  of  article  3  restricting  the  powers 
of  the  legislature  in  the  mode  of  enacting  laws^  we  are  left 
solely  to  conjecture.  The  constitution  of  Nebraska  is  too 
lengthy  for  us  to  attempt  to  review  and  consider  all  of  its 
provisions  in  a  single  opinion,  and  counsel  having  failed  to 
point  out  the  particular  section  thereof  which  it  is  claimed 
the  law  infringes,  we  will  dismiss  the  subject  without  con- 
sideration. 

The  first  assignment  of  error  is  as  follows :  ''The  court 
erred  in  giving  paragraphs  1,  2,  3,  and  3|  of  the  instruc- 
tions." The  only  criticism  made  in  the  brief  is  upon  the 
second  instruction  given  by  the  court  on  its  own  motion. 
No  exception  was  taken  in  the  court  below  to  the  instruo* 
tion  numbered  1,  nor  was  the  giving  thereof  assigned  as 
error  in  the  motion  for  a  new  trial.  Besides,  it  nierely, 
and^  we  think  very  fairly,  stated  to  the  jury  the  issues  to 
be  tried  as  presented  by  the  pleadings.  Tliere  being  no 
reversible  error  in  the  giving  of  one  of  the  instructions 
included  in  the  group  covered  by  the  first  assignment,  we 
very  properly  might,  under  the  decisions  of  this  court,  de- 
cline to  consider  the  second  instruction.  We  are,  however, 
satisfied  that  it  is  free  from  criticism.  It  is  as  follows: 
"You  are  instructed  that  the  laws  of  this  state  provide 
that  a  chattel  mortgage,  when  satisfied,  shall  be  discharged 
by  an  entry  by  the  mortgagee,  his  agent  or  assignee,  on  the 
margin  of  a  book  or  index  in  which  the  filing  of  the 
mortgage  has  been  entered  as  provided  by  law,  such  dis- 
charge to  be  attested  by  the  clerk.  It  is  also  provided  that 
the  county  clerk  may  discharge  a  mortgage  on  the  presen- 
tation or  receipt  of  an  order  in  writing,  signed  by  the  mort- 
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gagee  thereof,  and  attested  by  a  justice  of  the  peace  or 
some  officer  with  a  seal ;  and  it  is  further  provided  that 
any  mortgageei  assignee,  or  their  legal  personal  represent- 
atives, after  full  performance  of  the  conditions  of  the 
mortgage,  who  for  the  space  of  ten  (10)  days  after  being 
requested  shall  refuse  or  neglect  to  discharge  the  same  as 
provided  in  this  section,  shall  be  liable  to  the  mortgagor, 
his  heirs  or  assigns,  in  the  sum  of  fifty  (50)  dollars  dam- 
ages; and  also  for  all  actual  damages  sustained  by  the 
mortgagor,  occasioned  by  such  neglect  or  refusal,  said  dam- 
ages to  be  recovered  in  the  proper  action.'^  This  instruc- 
tion, in  every  material  respect,  is  a  literal  copy  of  the  section 
of  the  statute  under  which  this  action  is  brought  (Comp. 
Stats.,  ch.  ^^2,  sec.  15),  and  therefore  it  cannot  be  claimed  to 
be  incorrect  as  an  abstract  proposition  of  law.  It  is  argued 
that  the  portion  of  the  instruction  relating  to  the  recovery 
of  actual  damages  for  the  failure  to  release  a  mortgage 
should  not  have  been  given,  since  the  action  is  to  recover 
the  fixed  statutory  damages  alone.  A  sufficient  answer  to 
this  contention  is  that  the  instruction  did  not  tell  the  jury 
that  such  damages  were  recoverable  in  this  suit;  but  by  the 
third  instruction  the  jury,  in  express  terms,  were  directed, 
in  case  they  found  a  verdict  for  the  plaintiffs,  to  assess 
their  damages  at  (50,  the  sum  named  in  the  statute.  The 
defendant  could  not  have  been  prejudiced  by  the  instruc- 
tion of  which  complaint  is  made,  nor  did  any  injury  in 
fact  result  therefrom,  since  statutory  damages  alone  were 
allowed  by  the  jury.  Instructions  are  to  be  considered  as 
a  whole. 

The  next  assignment  is  that  the  court  erred  in  giving  in- 
struction No.  1  asked  by  the  plaintiffs,  which  reads  thus: 
*^  If  yon  find  from  the  evidence  in  this  case  that  the  release 
claimed  to  have  been  executed  by  Hiram  Boyes,  the  de- 
fendant in  this  case,  was  signed  by  the  defendant  Hiram 
Boyes,  but  was  not  attested  by  a  justice  of  the  peace  or 
some  officer  with  a  seal,  then  and  in  that  case  you  are  in- 


312        NEBRASKA  REPORTa    [Vol.  46 


Boyes  v.  Snmmers. 


structed  that  the  receipt  would  not  have  authorized  the 
county  clerk  to  have  released  the  mortgage  in  question  and 
would  not  have  been  a  valid  release  under  the  statutes  of 
the  state  of  Nebraska."  In  the  brief  filed  we  are  not  in- 
formed in  what  particular  the  foregoing  charge  is  claimed 
to  be  faulty,  nor  have  we,  after  a  careful  scrutiny  of  the 
language  employed,  been  able  to  discover  wherein  it  is  er- 
roneous. By  section  15,  chapter  32,  Compiled  Statutes^ 
two  mod«8  are  prescribed  for  the  releasing  of  record  chattel 
mortgages,  viz. :  One  by  an  entry  by  the  mortgagee,  his 
agent  or  assignee,  on  the  margin  of  the  index,  attested  by 
the  county  clerk;  and  the  other  by  the  county  clerk,  when 
authorized  so  to  do  by  an  order  in  writing,  signed  by  the 
mortgagee  and  attested  by  a  justice  of  the  peace  or  some 
officer  having  a  seal.  It  was  by  the  last  method  that  it 
was  insisted  on  the  trial  the  mortgage  had  been  discharged^ 
and  the  rule  laid  down  by  the  court  in  the  instruction  is  in 
line  with  the  statute,  as  well  as  applicable  to  the  evidence 
in  the  case. 

The  third  assignment  is  predicated  upon  the  refusal  of 
the  court  to  give  the  defendant's  first  and  fifth  requests. 
The  refusal  of  said  requests  is  not  available  to  the  plaintiff 
in  error,  for  the  reason  no  complaint  of  the  action  of  the 
court  in  that  regard  was  made  in  the  motion  for  a  new 
trial.  (Cleveland  Paper  Co,  v.  Banks,  15  Neb.,  23;  i/cw/* 
ings  &  G.  I.  R.  Co.  v.  Ingalls^  15  Neb.,  123.) 

The  next  assignment,  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  is  unavailing,  since  it  is  too  in* 
definite,  the  motion  being  based  upon  several  grounds. 
{Glaze  V.  Parcel,  40  Neb.,  732;  Sigler  v.  McConnell^  46 
Neb.,  598.) 

The  assignments  of  error  relating  to  the  decisions  of  the 
court  upon  the  admission  and  exclusion  of  testimony  will 
not  be  considered,  for  the  reason  no  particular  ruling  of  the 
trial  court  is  especially  pointed  out  in  the  petition  in  error, 
the  assignments  therein  being:  ''Errors  of  law  occurring  at 
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the  trial  duly  excepted  to  at  the  time  by  plaintiff  in  error/^ 
and  ''The  court  erred  in  receiving  certain  evidence  offered 
by  the  plaintiffs  over  the  objection  of  the  defendant,  duly 
excepted  to  at  the  time,  and  which  more  fully  appears  from 
the  evidence."  These  assignments  are  too  general  to  pre- 
sent any  question  for  review.  {Lowe  v.  City  of  Omaha,  33 
Neb.,  687,  and  cases  there  cited.) 

The  remaining  assignment  to  be  considered  presents  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  of  the  jury.  On  the  22d  day  of  May,  1888,  de- 
fendants in  error  executed  and  delivered  to  plaintiff  in  error 
a  chattel  mortgage  upon  certain  personal  property,  to  secure 
the  payment  of  (20  in  thirty  days.  The  indebtedness  was 
fully  paid  to  Boyes  at  maturity,  by  Albert  B.  Summers,  one 
of  the  plaintifis  below.  There  is  also  evidence  tending  to 
show  that  twice  during  the  month  of  July,  following  the 
payment  of  the  mortgage  indebtedness,  demand  was  made 
opoD  the  plaintiff  in  error  that  he  release  and  discharge 
the  mortgage  of  record.  It  is  also  disclosed  that  at  the 
time  the  note  was  paid  off  Mr.  Boyes  executed  in  writing 
and  delivered  to  A.  B.  Summers  an  order  directed  to  the 
county  clerk  requesting  that  he  surrender  the  mortgage  to 
defendants  in  error  and  cancel  the  same  of  record.  This 
order,  however,  was  not  attested  by  any  officer;  therefore, 
under  the  statute,  it  was  of  no  validity  whatever.  This  is 
too  plain  to  admit  of  argument.  It  is  insisted  that  plaint- 
iff in  error  acted  in  good  faith  in  the  matter,  and  that  his 
refusal  to  satisfy  the  mortgage  of  record  was  not  wanton 
and  oppressive,  hence  there  can  be  no  recovery.  Admitting 
the  premises  to  be  true,  the  conclusion  drawn  therefrom 
does  not  necessarily  follow,  although  there  are  authorities 
in  other  states  which  support  the  construction  of  the  statute 
for  which  plaintiff  in  error  contends.  Mr.  Boyes  is  not 
only  presumed,  but  is  bound,  to  know  that  the  law  re- 
quired that  the  order  which  he  gave  requesting  the  county 
clerk  to  satisfy  the  mortgage  must  be  atte&ited  by  either  a 
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justice  of  the  peaoe  or  some  oflBcer  with  a  seal  of  office.  A 
mistake  of  law  excuses  no  one.  So,  too,  the  fact  that  Mr. 
Boyes  acted  in  good  faith,  relying  upon  the  fact  that  the 
plaintiffs  below  had  accepted  the  order,  and  had  not  re- 
turned the  same  to  him  as  being  invalid,  is  no  justification. 
This  court  has  held,  iu  an  action  against  an  officer  to  recover 
the  penalty  imposed  by  statute  for  exacting  illegal  fees,  that 
a  mere  mistake  or  ignorance,  without  a  corrupt  intent,  is  no 
defense  {Cobbey  v.  Burks^  11  Neb.,  157;  Phoenix  Ins,  Co. 
V.  Bohman,  28  Neb.,  253);  and  in  Clearwater  Bank  v. 
Kurkonskif  45  Neb.,  1,  it  was  ruled  that  the  entry  of  satis- 
faction of  a  chattel  mortgage  after  the  period  fixed  by  law 
will  not  defeat  an  action  torecover  the  statutory  damages. 
By  the  statute  relating  to  the  release  of  chattel  mortgages, 
the  action  therein  provided  for  accrues  by  the  mere  failure 
to  satisfy  the  mortgage  within  a  certain  time  after  payment 
and  demand  is  made,  whether  the  mortgagee  acted  in  good 
faith  or  not,  or  whatever  may  have  been  the  motives  of 
the  mortgagee.  Upon  principle,  we  must  hold  that  the 
plaintiff  in  error  has  no  defense  to  the  action.  This  con- 
clusion is  in  harmony  with  our  decisions  in  analogous  oases. 
The  judgment  is 

Affirmed. 

Harrison,  J.,  took  no  part  in  the  decision. 
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'*1^iii  B.  O.  Perkins  et  al.,  appellants,  v,  Butler  County 

Top    8%  '  ' 

FiLSD  November  8,  1896.    No.  6659. 

1.  Insolvent  Partnership:  Rights  of  Crbditobs  and  Part- 
nebs:  Distbibution  of  Assets.  The  order  for  a  rehearing  in 
this  caae  was  at  follows:  ''Rehearing  allowed  on  the  following 
question:  Is  this  case,  in  view  of  the  pleadings  and  the  OTidence, 
one  calling  for  the  application  of  the  rale  whereby  partnership 
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asseta  are  to  be  applied  to  the  payment  of  partnership  debts  in 
preference  to  debts  of  an  Individ aal  partner?"  Upon  a  re- 
examination of  the  caae  the  condnaion  of  the  opinion  rendered  at 
the  former  hearing  in  relation  to  the  qaeetion  for  consideration 
on  rehearing,  approved  and  adhered  to.  (For  opinion  see  Perkin$ 
V,  BuUer  County,  44  Neb.,  110.) 

The  points  decided  at  the  first  hearing 


of  the  case  having  been  then  set  forth  in  the  syllabus  of  the 
opinion,  they  need  not  and  will  not  be  restated  here. 

Rehearing  of  case  reported  in  44  Neb.,  110. 

George  P,  Sheealey,  R,  S.  Norvcdj  and  George  W.  Lowley^ 
for  appellants,  cited:  Sfmiih  v.  Smiihj  43  Am.  St.  Rep.  [la.], 
359,  note,  and  cases  cited. 

Leese  &  Stewart^  also  for  appellants. 

Steele  Bros.,  Emm  A  Hale,  M.  A.  Hall^  and  Friok  & 
Dolezaly  contra. 

Harrison,  J. 

An  opinion  was  filed  in  this  case  February  20, 1896,  and 
was  published  in  44  Neb.,  110.  A  motion  for  rehearing 
was  filed,  and  on  April  18  was  sustained,  the  following  be- 
ing the  order  entered:  ''Rehearing  allowed  on  the  follow- 
ing question :  Is  this  case,  in  view  of  the  pleadings  and  the 
evidence,  one  calling  for  the  application  of  the  rule  whereby 
partnership  assets  are  to  be  applied  to  the  payment  of  part- 
nership debts  in  preference  to  debts  of  an  individual  part- 
ner?''  In  the  decision  of  the  case  at  the  former  hearing 
in  this  court  this  question  was  considered  and  determined, 
and  it  was  then  held:  ''When  a  partnership  is  dissolved 
and  is  insolvent,  its  assets  will  be  treated  by  a  court  of 
equity  as  a  trust  fund  for  the  payment  of  partnership  cred- 
itors, and  the  creditors  of  one  partner  will  not  be  permitted 
to  divert  the  assets  to  the  prejudice  of  the  partnership 
creditors;"  and  the  rule  announced  applicable  to  the  issues 
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in  the  case  as  presented  by  the  pleadings  and  the  evidence. 
We  have  carefully  re-examined  the  entire  record,  more  par- 
ticalarly  for  the  purpose  of  determining  the  question  here- 
inbefore indicated,  and,  without  entering  into  a  discussion  of 
it,  or  stating  at  length  the  reasons  which  have  moved  us  to 
the  conclusions  we  have  reached,  will  say  that  our  consid- 
eration of  the  case  at  this  time  has  resulted  in  verifying  the 
correctness  of  the  opinion  rendered  at  the  former  hearing, 
in  holding  the  rule  appropriating  partnership  assets  to  the 
payment  of  partnership  debts  applicable  in  this  case  as  it 
was  developed  by  the  pleadings  and  evidence.  Hence  we 
will  adhere  to  the  former  opinion.     The  judgment  is 

Reaffirmed. 
NoRVAL,  C  J.,  dissenting. 


(46    316 
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%  }^\  E.  H.  Monroe  v.  Reid,  Murdock  &  Company  et  al. 

Filed  November  8,  1895.    Na  6215. 

1.  Appeal  and  Error:  Eleotion  as  to  Remedy:  Waiver  of 
Appeal.  A  case  will  not  be  considered  in  this  court  as  both  an 
appeal  and  a  proceeding  in  error.  A  party  must  elect  which 
remedy  he  will  parsne,  and  having  filed  a  petition  in  error, 
must  be  presumed  to  have  selected  that  remedy. 

2.  Pleading:  Amendments.  The  amended  petition  in  this  case 
does  not  state  a  new  and  different  canse  of  action  from  that  set 
forth  in  the  original  petition,  and  objections  to  it  on  that  ground 
were  properly  overruled  by  the  trial  court 

a  Fraudtdent  Gonveyanoes:  Aotion  fob  Cancellation: 
Equity.  This  action,  as  disclosed  by  the  pleadings,  was  to  set 
aside  an  alleged  fraudulent  transfer  of  property  and  reach  and 
appropriate  to  the  payment  of  judgments  against  the  debtor  his 
moneys  or  property  claimed  to  have  been  concealed,  and  was 
equitable  in  its  nature  and  triable  by  the  court  without  the 
intervention  of  a  jury. 
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4»  :    :   Pbocekdinos   in  Aid  of   EzBcrTiON.    The 

right  to  sach  an  eqnitable  action  existed  prior  to  the  entctment 
of  the  Btatnte  providing  for  proceedings  in  aid  of  ezecntion,  and 
still  exists.  The  statutory  remedj  did  not  supersede  or  destroy 
it. 

5.  ; :  Finding  foe  Plaintiff.    The  evidence  exam- 
ined, and  held  sni&cient  to  support  the  findings  of  the  trial  court 

6.  Trial  to  Court:    Admission   of  Incompstbnt  Evidence; 

Harmless  Ebbob.  In  trials  of  fact  to  the  court  without  the 
intervention  of  a  jury,  if  sufficient  competent  CTidenoe  is  ad- 
mitted to  sustain  the  findings  of  the  court,  the  case  will  not  be 
reversed  on  the  ground  of  the  admission  of  immaterial  and  in« 
competent  evidence. 

7.  Aotions:  Plea  in  Abatement.    The  plea  in  abatement  of  an- 

other action  pending  in  the  same  court  between  the  same  parties, 
regarding  the  same  subject-matter  and  in  which  the  relief  sought 
is  practically  the  same,  is  a  good  defense  to  a  second  action,  and 
the  fact  that  one  is  an  action  at  law  and  the  other  in  equity  is 
im  material. 

g.  :  .  Pleading  and  Pboof.    To  constitute  a  good 

defense,  however,  it  is  necessary  for  the  party  seeking  the  abate- 
ment of  the  present  action,  by  reason  of  the  pendency  of  that 
already  commenced,  to  plead  and  prove  the  connection  of  the 
former  action  to  the  same  subject-matter,  the  relations  of  the  par- 
ties therein  to  be  the  same  as  that  in  the  casein  which  the  plea  is 
interposed,  and  that  the  relief  sought  is  practically  identical  with 
that  sought  in  the  second  action. 

£bbor  from  the  district  court  of  Dodge  county.  Tried 
below  before  MarshalL|  J. 

D.  jB.  Carey  and  E.  F.  Gray^  for  plaintiff  in  error. 

H.  J.  WhUmorej  Montgomery,  Charlton  &  Hail,  and  Fred 
W,  VaughaUj  contra* 

HABRISONy  J. 

On  the  Ist  day  of  April,  A.  D.  1892,  the  defendants  in 
error  filed  a  petition  in  the  district  court  of  Dodge  county, 
in  which  was  stated  the  businesa  in  which  each  was  en* 
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gaged  during  the  oocurrenoes  and  circumstanoes  set  forth 
in  the  pleading,  connected  with  the  elements  of  the  cause 
of  action;  that  Reid,  Murdock  &  Co.,  during  the  time  one 
Frank  H.  Scott  was  in  business  as  stated,  sold  to  him,  on 
credit,  quantities  of  goods  and  merchandise,  and  on  De- 
cember 18,  1891,  obtained  two  judgments  against  him  for 
the  amounts  of  their  bills,  one  for  $612.87  and  one  for 
$331.90,  upon  which  executions  were  thereafter  issued, 
which,  on  December  19,  1891,  were  returned  unsatisfied 
for  want  of  property  of  the  judgment  debtor  on  which  to 
levy;  that  proceedings  in  aid  of  ezecutiou  were  instituted, 
and  E.  H.  Monroe  was  summoned  to  appear  therein  and 
answer.  It  was  further  recited  that  Raymond  Bros.  & 
Co.  had  an  account  against  Frank  H.  Scott  in  the  sum  of 
$541.27;  the  Lincoln  Packing  &  Provision  Company,  a 
balance  due  on  account  in  the  sum  of  $95.08;  Z.  T.  Left- 
wich,  an  account  in  amount  $516,  each  of  which  was,  by 
the  party  to  whom  it  was  due,  prosecuted  to  judgment, 
execution  issued  and  returned  unsatisfied,  '^No  property 
found,"  and  in  proceedings  in  aid  of  execution  E.  H.  Mon- 
roe had  been  summoned  to  appear  and  answer;  that  on 
September  30,  A.  D.  1891,  Frank  II.  Scott  of  defendants 
was  married  to  the  daughter  of  £.  H.  Monroe,  another  of 
defendants,  and  it  was  further  averred : 

''That  on  the  14th  day  of  July,  1891,  the  said  defendant 
Frank  H.  Scott,  being  then  the  owner  of  and  in  possession 
of  a  stock  of  goods,  wares,  merchandise,  and  fixtures  to  the 
value  of  upwards  of  $8,000,  and  being  fully  able  to  pay  all 
of  his  indebtedness,  and  being  indebted  to  these  plaintiffs 
as  aforesaid,  and  to  divers  other  persons  in  large  amounts, 
did,  for  the  purpose  of  liindering  and  delaying  these  plaint- 
ifis  and  others  of  his  creditors  in  the  collection  of  their  de- 
mands, and  unlawfully,  willfully,  and  fraudulently  design- 
ing to  cheat  and  defraud  these  plaintiffs  in  the  collection  of 
their  demands,  the  said  Frank  H.  Scott  on  said  day  sold 
and  conveyed  to  his  said  father-in-law,  the  said  defendant 
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K  H.  Monroe,  the  whole  of  said  stock  of  goods,  wares, 
merchandise,  and  fixtures,  and,  as  plaintiffs  are  informed 
and  believe,  received  therefor  from  the  said  E.  H.  Monroe 
the  sum  of  $3,700  in  money  in  cash  in  hand,  and  three 
promissory  notes  of  the  said  E.  H.  Monroe  payable  to  the 
order  of  said  Frank  H.  Scott  and  dated  July  14,  1891,  as 
follows :  One  note  for  $1,000,  due  in  sixty  days  from  date; 
one  note  for  $1,300,  due  in  ninety  days;  and  one  note  for 
$1,000,  due  in  four  months  from  date,  each  of  said  notes 
bearing  interest  from  date  at  the  rate  of  eight  per  cent  per 
annum;  that  shortly  after  the  said  sale  and  conveyance 
aforesaid  the  said  Frank  H.  Scott,  with  fraudulent  intent 
and  purpose  as  aforesaid,  and  for  the  purpose  of  placing 
the  said  notes  and  money  so  received  beyond  the  reach  of 
these  plaintiffs  and  others  of  his  creditors,  secretly  departed 
from  the  city  of  Fremont  and  went  to  the  state  of  Colo- 
rado, taking  with  him  the  said  notes  and  money ;  that  be 
was  soon  followed  to  said  state  of  Colorado  by  his  father, 
the  said  defendant  Pliny  Page  Scott,  and  that  said  notes 
were  by  the  sai(J  Frank  H.  Scott  placed  in  the  possession 
and  keeping  of  said  Pliny  Page  Scott  in  the  city  of  Den-- 
ver,  and,  as  plaintiffs  are  informed  and  believe,  the  second 
and  third  of  said  notes  are  still  in  the  possession  of  said 
Pliny  Page  Scott. 

**  Plaintiffs  further  say  that  they  are  informed  that  the 
said  Pliny  Page  Scott  now  pretends  to  be  the  owner  of  said 
two  notes  and  refuses  to  return  the  same  to  the  said  Frank 
H.  Scott.  These  plaintiffs  aver  that  the  said  Pliny  Page 
Scott  knew  at  the  time  of  said  sale  that  the  same  was  being 
made,  and  that  the  said  Frank  H.  Scott  was  indebted  as 
aforesaid  and  that  the  creditors  of  said  Frank  H.  Scott  had 
not  been  paid,  that  said  notes  were  delivered  to  him  with- 
out consideration  and  for  the  fraudulent  purpose  aforesaid, 
and  that  Pliny  Page  Scott  has  no  right,  title,  or  interest 
in  or  to  said  notes. 
^  ''Plaintiffs  further  say  that,  as  they  are  informed,  the 
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defendant  C,  B.  Morrow  claims  some  interest  in  said  notes^ 
or,  if  he  makes  no  such  claim,  that  he  claims  possession 
thereof,  but  these  plaintiffs  allege  that  if  the  said  C.  B. 
Morrow  has  said  notes  in  his  possession  they  are  held  by 
him  fraudulently  and  without  consideration  on  his  part, 
and  with  knowledge  ou  his  part  of  the  fraudulent  intent  as 
aforesaid  of  the  defendant  Frank  H.  Soott  to  cheat  and  de- 
fraud the  plaintiffs  and  his  other  creditors  by  placing  the 
notes  beyond  their  reach. 

''Plaintiffs  further  say  that  the  defendant  £.  H.  Monroe 
now  refuses  to  pay  the  said  notes  to  the  said  Frank  H. 
Scott,  or  to  pay  the  proceeds  thereof  to  these  plaintiffs  into 
court  to  be  applied  to  the  payment  of  plaintiffs'  said  judg- 
ment; that  the  said  Frank  H.  Scott  is  wholly  insolvent 
and  has  no  property  liable  to  execution  to  satisfy  said  judg- 
ments, and  these  plaintiffs  are  without  adequate  relief  at 
law,  and  that  the  fund  in  the  hands  of  the  said  £.  H. 
Monroe,  and  due  on  the  said  notes,  is  all  the  property  of 
said  defendant  Frank  H.  Scott  out  of  which  plaintiffs' 
said  judgments  can  be  satisfied/'  * 

The  prayer  of  the  petition  was  as  follows: 
''These  plaintiffs  therefore  pray  judgment  against  the 
said  £.  H.  Monroe  for  the  amount  of  their  said  judgments, 
interest,  and  costs;  that  the  said  Pliny  Page  Soott  and  C. 
B.  Morrow  be  required  to  bring  said  notes  into  court  that 
the  same  may  be  canceled,  and  that  the  said  £.  H.  Monroe 
be  enjoined  from  paying  the  said  notes  to  the  said  Frank 
H.  Scott,  or  to  Pliny  Page  Scott,  or  C.  B.  Morrow,  or  to 
any  person  whomsoever  until  the  further  order  of  this 
court,  and  that  the  said  Frank  H.  Scott  be  enjoined  from 
disposing  of  the  said  notes  and  from  canceling  or  destroy- 
ing the  same ;  that  said  notes  be  decreed  to  be  the  property 
of  said  defendant  Frank  H.  Scott,  and  the  proceeds  thereof 
liable  to  the  payment  of  plaintiffs'  said  judgments,  with 
interest  and  costs  thereof;  and  plaintiffs  further  pray  for 
such  other  and  further  relief  as  may  be  just  and  equitable.^ 
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A  temporary  injunction  was  allowed  and  the  required 
bond  filed  and  approved.  E.  H.  Monroe  filed  an  answer 
in  which  the  allegations  of  the  petition  in  relation  to  de- 
fendants in  error,  the  buslue&s  in  which  thej  were  respect- 
ively engaged,  the  existence  of  the  indebtedness  of  Frank 
H.  Scott  to  each  and  the  judgments  obtained,  the  issuance 
and  return  of  the  executions,  the  institutions  of  the  pro- 
ceedings in  aid  of  execution  were  admitted,  and  it  was 
stated  in  relation  to  the  supplemental  proceedings  that  in 
all  the  cases  the  answers  had  been  made  and  the  answering 
party  discharged,  except  in  that  of  Z.  T.  Leftwich,  of 
which  it  was  alleged  there  had  been  no  hearing.  The 
marriage  of  Scott  and  Monroe^s  daughter  is  stated  to 
have  occurred  December  30,  1891,  and  not  September  30, 
1891,  as  pleaded  in  the  petition.  The  purchase  of  the 
stock  of  goods  by  Monroe  for  the  consideration  of  (7,000, 
the  cash  payment  and  execution  and  delivery  of  notes 
for  the  balance  are  admitted,  but  it  is  denied  that  the 
goods  were  worth  more  than  the  amount  for  which  they 
were  sold,  and  it  is  further  denied  that  the  sale  was  made 
to  hinder,  delay,  or  defraud  creditors  of  Scott,  or  to  cheat 
them,  or  that  there  was  any  fraud,  secrecy,  -or  conspiracy 
connected  witli  the  placing  and  keeping  the  money  paid  and 
notes  delivered  as  a  consideration  for  the  sale  of  the  goods 
to  Monroe.  The  allegations  of  the  petition  as  to  Scott's  in- 
solvency are  also  denied,  and  it  is  further  pleaded: 

''This  answering  defendant  alleged  that  his  purchase 
price  of  said  stock  of  goods  of  Frank  H.  Scott  was  $.7,000, 
and  on  said  purchase,  about  July  14,  1891,  he  paid  said 
Scott  $3,700  in  cash,  and  delivered  him  his  three  negoti- 
able promissory  notes,  one  for  $1,000,  due  in  sixty  days 
from  date,  and  one  for  $1,300,  due  in  ninety  days  from  that 
date,  and  one  for  $1,000,  due  in  four  months  from  date, 
each  bearing  interest  at  eight  per  cent  from  date;  that  said 
sixty-day  note  this  answering  defendant  paid  to  said  Soott 
shortly  before  due  and  took  the  same  up;  that  the  other  two 
25 
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of  8aid  notes  this  answering  defendant,  on  March  28, 1892^ 
paid  to  C.  B.  Morrow,  who  was  then,  and  from  before 
either  of  them  became  dae  had  been,  the  owner  and  holder 
of  them  for  value,  and  upon  said  payments  said  answering 
defendant  took  ap  said  two  notes,  and  this  answering  de- 
fendant owes  nothing  on  said  purchase,  and  did  not  owe 
anything  on  said  purchase  at  the  commencement  of  this 
action.  This  answering  defendant  denies  each  and  every 
allegation  in  said  petition  not  above  admitted/' 

The  reply  to  this  answer  was  in  effect  a  general  denial 
of  all  new  matter  stated  in  the  answer.  The  defendants  in 
error  made  application  to  file  an  amended  petition,  which 
was  objected  to  by  plaintiff  in  error  on  the  following 
grounds : 

^^1.  Said  proposed  amended  petition  sets  up  a  new  and 
different  cause  of  action  from  that  set  up  in  the  original 
petition. 

'^2.  Said  proposed  amendment  sets  up  matter  irrelevant 
to  the  matter  set  up  in  the  original  petition  and  in  no  way 
an  amendment  of  the  original  petition,  and  sets  up  matter 
not  triable  except  at  law  to  a  jury. 

^'3.  Said  proposed  amended  petition  is  an  abandonment 
of  the  original  cause  of  action  and  an  attempt  to  set  up  a 
new  cause  of  action  triable  to  a  jury  at  law  in  place  of  the 
equitable  cause  of  action  originally  set  up. 

^^4.  Said  proposed  amended  petition  is  filled  with  irrele- 
vant matter,  redundant  matter,  surplusage,  and  its  allega- 
tions are  indefinite  and  uncertain,  and  several  different 
causes  of  action  are  not  separately  stated  and  numbered.'^ 

The  objections  were  overruled  and  the  defendants  in  er- 
ror allowed  to  file  the  amended  petition.  A  motion  was 
then  filed  for  plaintiff  in  error  to  strike  the  amendment 
from  the  files,  which  was  overruled.  The  allegations  of 
the  amended  petition  in  regard  to  the  accounts  of  defend- 
ants in  error  against  Frank  H.  Scott,  the  obtaining  judg- 
ments, issuance,  and  return  of  executions,  proceedings  in 
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aid  of  the  executions,  and  the  relationship  between  Frank 
H.  and  Pliny  Page  Scott,  £.  H.  Monroe,  and  C.  B.  Mor- 
row, etc.,  were  similar  and  in  effect  the  same  as  the  orig- 
inal petition,  and  it  was  further  pleaded: 

'^  These  plaintiffs  further  allege  that  on  the  14th  day  of 
July,  1891,  the  said  Frank  H.  Scott  was  the  owner  of 
and  in  possession  of  a  stock  of  goods,  wares,  merchandise, 
and  fixtures  of  the  value  of  upwards  of  $8,000,  and  was 
solvent  and  fully  able  to  pay  all  his  indebtedness  in  full. 

^'12.  Plaintifis  further  all^e  that  on  or  about  the  said 
14th  day  of  July,  1891,  the  said  defendants  Frank  H. 
Scott,  £.  H.  Monroe,  and  Pliny  Page  Scott  entered  into 
an  unlawful  and  fraudulent  conspiracy  and  combination  to 
defraud  these  plaintiffs  and  others  of  the  creditors  of  the 
said  Frank  H.  Scott  and  to  hinder  and  delay  them  in  the 
collection  of  their  demands  against  the  said  Frank  H.  Scott. 

^'13.  That  in  pursuance  of  the  said  unlawful  and 
fraudulent  conspiracy  and  combination  against  the  rightg 
of  these  plaintiffs  the  said  Frank  H.  Scott  did,  on  said  14th 
day  of  July,  1891,  falsely  pretend  to  sell  and  transfer  his 
said  stock  of  goods,  wares,  merchandise,  and  fixtures  to 
the  said  £.  H.  Monroe,  and  the  said  E.  H.  Monroe  did 
falsely  pretend  to  purchase  the  same,  and  did  take  imme- 
diate possession  of  the  same,  and  has  since  sold  and  dis- 
posed of  the  same  and  received  and  still  holds  the  proceeds 
of  the  said  sale. 

"14.  That  it  is  claimed  by  said  defendants  that  said 
pretended  sale  was  for  the  sum  of  $7,000  and  that  $3,700 
of  said  consideration  was  paid  by  said  £.  H.  Monroe 
to  said  Scott  in  cash,  and  that  $3,300  of  said  pretended 
conaideration  was  in  three  promissory  notes  of  said  Monroe, 
Bs  follows:  One  for  $1,000,  due  in  sixty  days  from  date; 
one  for  $1,300,  due  in  ninety  days  from  date;  and  one  for 
$1,000,  due  in  one  hundred  and  twenty  days  from  date, 
all  bearing  interest  from  date  at  the  rate  of  eight  per  cent 
per  annum*. 
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"15.  Plaintiffs  further  aver  that  in  pursuance  of  said 
unlawful  and  fraudulent  conspiracy  aiid  combination,  and 
to  carry  the  same  into  effect,  the  said  Frank  H.  Scott  did, 
shortly  after  the  said  pretended  sale,  secretly  depart  from 
the  said  city  of  Fremont,  and,  as  plaintiffs  have  since 
learned,  weut  to  the  state  of  Colorado  and  took  up  his  resi- 
dence with  the  defendant  Morrow ;  that  shortly  thereafter 
the  said  defendant  Pliny  Page  Scott  also  secretly  left  the 
city  of  Fremont,  and,  as  plaintiffs  have  since  learned,  also 
took  up  his  residence  with  defendant  Morrow  in  the  city 
of  Denver. 

"  16.  That  it  is  now  claimed  by  the  said  defendants  that 
the  said  notes  so  alleged  to  have  been  executed  by  the  said 
Monroe  were  by  the  said  Frank  H.  Scott  taken  to  the 
city  of  Denver  and  there  delivered  to  the  defendant  Pliny 
Page  Soott,  who  it  is  alleged  thereupon  sold  and  delivered 
two  of  the  said  notes  to  the  said  defendant  Morrow,  who 
DOW  claims  to  be  the  owner  and  holder  thereof.  These 
plaintiffs  aver  that  if  any  such  notes  were  executed 
and  delivered  by  the  defendant  Monroe  to  the  defendant 
Frank  H.  Scott  that  the  same  were  executed  and  delivered 
for  the  purpose  of  cheating  and  defrauding  these  plaintifis 
and  others  in  the  collection  of  ttieir  demands,  and  that  if 
said  notes  were  taken  to  Denver  and  delivered  to  the  said 
Morrow,  that  the  same  was  done  for  the  purpose  of  carry- 
ing out  said  fraudulent  intent;  that  said  notes  were  trans- 
ferred for  no  consideration  and  were  taken  by  said  Morrow 
with  full  knowledge  of  said  fraudulent  intent  and  for  the 
purpose  of  aiding  and  abetting  the  perpetration  of  the  said 
fraud;  that  the  said  Morrow  was,  at  the  time  of  the  allied 
purchase  of  the  said  notes  by  him,  employed  as  a  railroad 
conductor  on  the  Burlington  &  Missouri  railroad,  was  a  man 
of  no  means  and  wholly  unable  to  purchase  the  said  notes 
and  pay  the  consideration  claimed  to  have  been  paid  there- 
for;  that  the  said  Pliny  Page  Scott  was  a  man  of  no  means, 
said  notes  were  placed  in  his  possession  without  considera* 
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tion,  and  solelj  for  the  parpoee  of  carrying  out  said  fraudu- 
lent conspiracy  and  oombination,  of  all  of  which  the  said 
Pliny  Page  Scott  was  fully  informed. 

''17.  Plaintiffs  further  allege  that  the  defendant  E.  H. 
Monroe  now  refuses  to  pay  the  said  notes  given,  or  al- 
lied to  have  been  given,  to  the  said  Frank  H.  Scott,  or  to 
apply  the  proceeds  of  said  notes  to  the  payment  of  these 
plaintiffii^  claims  or  to  |>ay  said  money  into  court  for  such 
purpose;  that  the  said  Frauk  H.  Scott  is  wholly  insolvent, 
and  has  no  property  liable  to  execution  to  satisfy  said  judg- 
ments, and  these  plaintiffs  are  without  adequate  relief  at 
law,  and  that  the  fund  in  the  hands  of  the  said  E.  H. 
Monroe,  alleged  to  be  due  on  said  notes,  is  all  the  property 
of  said  Frank  H.  Scott  out  of  which  these  plaintiffs^  said 
judgments  can  be  satisfied." 

The  prayer  for  relief  did  not  differ  materially  from  that 
of  the  original  petition.  The  answer  of  Monroe  to  the 
amended  petition  contained  admissions  of  such  facts  as  had 
been  alleged  in  the  original  petition  and  admitted  by  the 
answer  thereto,  and  they  need  not  be  restated  here  in  detail. 
It  pleaded  affirmatively  the  purchase  of  the  stock  of  good» 
by  Monroe  for  a  consideration  of  $7,000,  the  payment  of 
a  portion  thereof  in  cash  and  the  execution  of  the  notes  for 
the  amount  of  the  balance,  that  such  purchase  and  sale 
were  in  good  faith,  and  denied,  either  generally  or  specific- 
ally, all  allegations  of  the  amended  petition  in  reference  to 
conspiracy,  fraud,  intention  to  hinder,  delay,  or  defraud 
creditors  as  connected  with  the  sale  of  the  goods,  the  money 
paid  therefor,  the  notes  or  their  delivery  from  Frank  H. 
Scott  to  the  father,  Pliny  Page  Scott,  and  by  him  to  Mor- 
row, or  lack  of  consideration  for  any  or  all  of  them,  and 
states  affirmatively  his  payment  of  one  of  the  notes  to 
Frank  H.  Scott,  and  on  March  28,  1892,  of  the  other  two 
to  C.  B.  Morrow,  and  further  as  follows: 

''And  for  a  second  ground  of  defense  and  answer  to  the 
amended  petition,  defendant  E.  H.  Monroe,  answering  for 
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himself  only,  states  that  as  to  the  plaintiff  Beid^  Murdock 
<&  Co.  they  have  another  action  pending  in  this  court 
between  themselves  and  Frank  H.  Scott,  in  which  they 
caused  a  lai^  portion  of  the  said  goods  sold  by  Scott  to 
Monroe  to  be  attached  to  satisfy  their  judgment  set  up  in 
said  amended  petition,  and  that  this  answering  defendant 
thereafter  commenced  a  replevin  action  in  this  court,  and 
therein  replevied  said  attached  goods  and  gave  the  usual 
redelivery  bond  thereupon,  and  said  replevin  action  is  still 
pending  in  this  court  undetermined,  and  said  plaintiff, 
ought  not  to  be  allowed  to  maintain  this  action. 

''For  a  third  ground  of  defense  and  answer  to  the 
amended  petition  the  said  £.  H.  Monroe,  for  himself  only, 
states  that  the  garnishee  proceedings  and  proceedings  in  aid 
of  execution  commenced  against  him  by  the  said  several 
plaintiffs,  as  alleged  in  said  amended  petition,  have  been 
fully  heard  and  determined  in  the  courts  where  the  same 
were  pending,  and  each  and  all  of  said  proceedings  and 
garnishments  have  been  duly  dismissed,  and  this  answer- 
ing defendant  duly  discharged  therefrom  and  in  the  prem- 
ises, and  the  matters  embraced  in  this  action  have  been 
fully  determined  in  said  garnishee  and  aid  of  execution 
proceedings  on  the  merits  and  this  answering  defendant 
duly  discharged  in  the  premises,  and  therefore  the  plaintiff 
ought  not  to  be  permitted  to  maintain  this  action.'^ 

When  the  case  was  called  for  trial  a  jury  trial  was  de- 
manded for  plaintiff  in  error.  This  was  refused  and  an 
€xce|>tion  noted.  The  result  of  the  trial  was  a  finding  and 
judgment  against  Monroe,  and  he  has  brought  the  case  to 
this  court  for  review.  A  motion  for  new  trial  was  filed  in 
the  district  court  and  a  petition  in  error  filed  with  the  rec- 
ord in  this  court.  The  case  was  one  which  could  have  been 
4ippealed,  and  counsel  for  plaintiff  in  error,  judging  from  a 
statement  in  the  brief  filed,  view  the  case  as  here  by  appeal 
and  by  proceedings  in  error,  and  that  it  can  be  so  consid- 
ered.    ''This  course  is  not  permissible.     A  party  must 
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elect  which  remedy  to  pursue,  and  having  filed  a  petition 
in  error,  she  most  be  presumed  to  have  selected  that  remedy. 
The  case  will,  therefore,  be  treated  as  a  proceeding  in  error/' 
(  Woodard  v.  Baird,  43  Neb.,  311.) 

The  question  to  which  we  will  next  direct  our  attention 
is,  did  the  trial  court  err  in  overruling  the  objections  to 
the  amended  petition,  or  did  it  state  a  new  and  difierent 
cause  of  action  than  was  pleaded  in  the  original  |)etition? 
We  do  not  think  so.  In  the  original  petition  the  «8ale  of 
.  the  stock  of  goods  was  alleged  to  be  fraudulent  as  to  cred- 
itors, and  it  was  further  set  forth  that  Frank  H.  Scott, 
Pliny  Page  Scott,  his  father,  and  C.  B.  Morrow,  a  brother- 
in-law,  were  seeking  to  secrete  and  dispose  of  the  money 
or  other  proceeds  of  the  sale,  that  it  could  not  be  reached 
by  the  creditors  of  Frank  H.  Scott  or  appropriated  to  the 
payment  of  his  debts.  In  the  amended  petition  the  same 
elements  were  included  in  the  cause  of  action,  the  state- 
ments in  the  pleading  concerning  them  being'  somewhat 
amplified,  and  it  was  further  alleged  that  the  apparent 
transfer  of  the  goods  to  Monroe,  and  his  taking  possession 
of  them,  and  the  pretended  sale  to  him,  were  but  acts  in 
furtherance  of  the  main  design,  the  defrauding  of  the  cred- 
itors of  Frank  H.  Scott,  in  which  Monroe  was  actively  co- 
operating. This  did  not  change  the  cause  of  action  nor 
was  a  new  one  stated.  The  matters  complained  of  in  each 
petition  were  the  alleged  simulated  sale  and  transfer  of  the 
stock  of  goods  and  tift  consequent  fraud  upon  the  creditors. 
Another  question  is,  did  the  trial  court  err  in  refusing 
the  demand  of  plaintiff  in  error  for  a  jury  trial?  The 
action,  as  disclosed  by  the  petition  and  issues  presented  by 
the  pleadings  at  the  time  this  point  was  raised  and  decided, 
was  one  to  set  aside  an  alleged  fraudulent  transfer  or  sale, 
and  to  reach  and  appropriate  to  the  payment  of  the  judg- 
ments against  the  debtor  his  moneys  or  property  which  it 
was  claimed  was  by  certain  devices  concealed,  so  that  it 
oould  not  be  made  available  for  such  purpose  by  the  ordi- 
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narj  methods^  and  was  equitable  in  its  nature,  and  hence 
triable  by  the  court  without  the  intervention  of  a  jury. 

.  It  is  urged  that  the  defendants  in  error  could  have  ob- 
tained full  relief  under  the  proceedings  in  aid  of  execution^ 
The  record  discloses  that  the  supplementary  proceedings 
were  prosecuted  so  far  as  to  obtain  the  answer  of  Monroe^ 
after  which  the  court  discharged  him^  and  it  is  claimed  thai 
the  defendants  in  error,  in  further  pursuance  of  the  statu* 
tory  rerae<ly  in  aid  of  execution,  might  have  instituted  an 
action  at  law  against  Monroe  and  litigated  the  questions, 
involved  in  the  case  at  bar.  The  right  to  the  equitable  ac- 
tion to  determine  the  controversies  existed  prior  to  the 
enactment  of  the  statute  which  provided  the  supplemental 
proceedings,  and  still  exists.  The  statutory  remedy  did  not 
anpersede  it  or  destroy  it.  We  do  not  think  the  proceed- 
ings in  aid  of  execution  were  intended  to  be  substituted  for 
actions  in  the  nature  of  creditors'  bills,  while  they  may  be 
made  to  serve  in  the  main  the  same  purpose,  they  often  fur- 
nish an  incomplete  and  imperfect  remedy,  and  where,  on 
the  facts,  such  an  action  is  proper,  the  one  in  the  nature  of 
a. creditor's  bill  will  be  entertained.  {Oldenheimer  v.  TS-enHd, 
43  N.  W.  Rep.  [Dak.],  941 ;  Ludea  v.  Hood,  29  Kan.,  49.) 

It  is  claimed  that  the  evidence  was  insufficient  to  sustain 
the  finding  and  judgment.  We  have  carefully  examined 
and  considered  all  the  testimony,  and  will  not  in  this  opin- 
ion enter  into,  or  discuss  it,  but  our  conclusion  is  that  it^ 
was  sufficient  to  support  the  concluAons  and  judgment  of 
the  trial  court,  and  hence  they  will  not  be  disturbed.  (Bond 
V.  Dolby,  17  Neb.,  491 ;  Burlingim  v.  WameTy  39  Neb., 
497.) 

In  regard  to  the  assignments  of  error  in  relation  to  the 
admission  of  certain  testimony,  it  is  argued  by  counsel  on 
this  point  ''that  the  evidence  having  been  admitted  over 
objection,  the  presumption  is  that  the  court  used  and  relied 
on  it  in  making  its  finding,  and  for  this  error  the  judgment 
ought  to  be  reversed.     To  hold  otherwise  would  be  to  place 
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the  trial  coart  on  a  plane  of  infallibility,  and  say,  that  not- 
withstanding it  received  incompetent  evidence,  after  objec- 
tion, deliberately,  still  the  presumption  is  that  it  discovered 
its  error  before  judgment  and  did  not  consider  the  incom- 
petent evidence.  In  other  words,  it  would  be  to  hold  that 
where  a  cause  is  tried  to  the  court  there  shall  be  no  review 
of  erroneous  proceedings  on  the  admission  of  testimony, 
and  that  parties  litigant  are  at  the  mercy  of  the  single 
judge,  as  to  what  testimony  shall  be  received.  If  we  have 
reached  that  point  we  want  to  know  it  now/'  The  rule  as 
announced  by  this  court  is:  '^When  a  cause  is  tried  to  the 
court  without  the  intervention  of  a  jury,  the  judgment 
will  not  be  reversed  on  the  ground  of  the  admission  of  im- 
material or  incompetent  evidence,  if  sufficient  material  and 
competent  evidence  was  introduced  and  admitted  to  sustaiu 
the  finding  of  the  court.''  {Richardson  v.  Doty,  25  Neb., 
420.)  In  1  Greenleaf,  Evidence,  section  49,  the  rule  is 
laid  down  as  follows :  ^*  In  trials  of  fact,  without  the  aid 
of  a  jury,  the  question  of  the  admissibility  of  evidence, 
strictly  speaking,  can  seldom  be  raised;  since,  whatever  be 
the  ground  of  objection,  the  evidence  objected  to  must  of 
necessity  be  read  or  heard  by  the  judge  in  order  to  deter- 
mine its. character  and  value.  In  such  cases  the  only  ques- 
tion, in  effect,  is  upon  the  sufficiency  and  weight  of  the 
evidence."  (See,  also,  Willard  v.  Foster,  24  Neb.,  213; 
Ward  V.  Parlin,  30  Neb.,  376 ;  Tower  v.  Fetz,  26  Neb., 
710.)  A  review  of  the  testimony  has  convinced  us  that 
this  case  is  within  the  rule.  Having  reached  this  conclu- 
sion, we  need  not  further  consider  or  discuss  these  assign- 
ments. 

The  plaintiff  in  error  set  up  as  a  deFense  to  the  amended 
petition  and  introduced  testimony  to  show  that  one  of  de- 
fendants in  error,  Reid,  Murdock  &  Co.,  had  another  action 
pending  in  the  trial  court;  that  in  actions  commenced  there 
by  Reid,  Murdock  &  Co.  attachments  had  been  issued  and 
levied  on  a  large  portion  of  the  stock  of  goods  claimed  by 
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Monroe  to  have  been  by  him  purchased  of  Scott,  tosatisfjr 
the  judgments  upon  which  the  case  at  bar  was  predicated 
to  the  extent  that  the  claims  of  this  one  party  are  involved 
in  the  action;  that  Monroe,  to  protect  his  rights,  had  com* 
menced  a  replevin  action  in  which  the  goods  attach^  were 
retaken  and  in  such  action  had  executed  and  delivered  a 
bond,  and  that  the  replevin  action  was  still  pending  in  the 
district  court.  In  the  case  at  bar,  Reid,  Murdock  &  Oo.^ 
were  of  parties  plaintiff  in  the  district  court  and  Monroe 
was  of  defendants.  In  the  replevin  action,  the  pendency 
of  which  it  was  sought  to  interpose  as  a  defense  or  in  abate- 
ment of  this  action,  Monroe  was  the  plaintiff  and  the  offi-* 
cer  who  levied  the  attachment  was  defendant,  although  this 
officer's  right  to  the  property  was  based  on  the  writ  of  at- 
tachment, and  the  rights  or  claims  of  Reid,  Murdock  <fc 
Co.  would  necessarily  be  involved  in  a  trial  of  the  replevin 
suit,  and  the  character  of  the  transactions  between  Monroe 
and  Scott,  which  resulted  in  the  conveyance  of  the  goods 
to  Monroe,  whether  fraudulent  or  not,  would  be  fully  in- 
quired into  and  ventilated  and  the  determination  of  this 
question  be  a  governing  one  in  the  action,  as  it  was  in  the 
case  at  bar,  and  if  a  trial  of  the  replevin  action  resulted  in 
favor  of  the  officer,  Reid,  Murdock  &  Co.  would  be  the  re- 
cipients of  the  benefits  derived  from  the  judgment.  If  we 
consider  the  officer  the  real  party  defendant  in  the  replevin 
action,  then  its  peudency  was  no  defense  to  the  present  ao- 
tion,  the  parties  not  being  identical,  as  the  officer  was  not  a 
party  to  this  suit.  If  we  look  beyond  the  form  of  the  re- 
plevin case  and  the  nominal  defendant  therein  and  consider 
Reid,  Murdock  &  Co.  the  real  party  defendant,  then  the 
plaintiff  in  that  (Monroe)  is  a  defendant  in  this  suit  and  the 
defendant  in  that  is  plaintiff  in  this,  or,  the  parties  in  the 
two  cases  are  reversed,  and  where  relative  positions  in  the 
case  are  thus  changed  it  has  been  held  that  both  suits  may 
be  in  progress  at  the  same  time.  (  Walstoorth  v.  Johnson^  41 
Cal.,  61;  New  England  Screw  Co.  v.  Bliven,  3  Blatch.  [U. 
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S.],  240;  Washburn  &  Moen  Mfg.  Q).  v.  SouUy  22  Fed., 
Rep.,  710;  Barrv.  Chapman^  5  O.  Cir.  Ct,  Rep.,  69.  C&r^ 
tvo:  Crane  t?.  Larsen,  15  Ore.,  349;  1  Ency.  PL  &  Pr., 
768,  oote.)  It  bas  also  been  determined  that  a  plea  of  the 
pendency  of  an  action  at  law  is  not  available  in  an  action 
of  equity,  and  vice  verea^  and  that  this  is  also  true  where 
law  and  equity  are  administered  by  the  same  court.  (1 
Ency.  PI.  &  Pr.,  752,  note.)  This  court  has  expressed  it- 
self in  favor  of  the  contrary  doctrine  in  the  case  of  Staie 
V.  Nartli  Lincoln  Street  R.  Co.,  34  Neb.,  634,  the  present 
chief  justice  writing  the  opinion.  It  was  said:  ''It  may 
be  safely  stated  that  as  a  general  rule  the  pendency  of  a 
former  action  between  the  same  parties  may  be  shown  in 
abatement,  where  a  judgment  in  such  suit  would  be  a  bar 
to  a  judgment  in  the  second  suit  brought  in  another  court 
of  concurrent  jurisdiction.  That  one  is  an  equitable  action 
and  the  other  a  suit  at  law  is  immaterial,  so  long  as  both 
suits  are  based  upon  substantially  the  same  facts.  Cases 
are  to  be  found  in  the  books,  some  of  which  are  cited  in 
relator's  brief,  which  hold  that  the  plea  of  the  pendency  of 
a  prior  action  is  not  good  when  the  proceedings  are  not 
identical  or  the  forms  of  the  actions  are  not  the  same  in 
both  suits.  In  other  words,  the  pendency  of  an  action  at  law 
will  not  abate  a  suit  in  equity,  and  vice  versa;  but  such  rule  is 
not  sustained  by  the  current  of  modern  authorities,  and  there 
is  no  good  reason  why  it  should  obtain  in  this  state  under  the 
Code,  where  the  forms  of  procedure,  which,  under  the  old 
system  of  practice,  distinguished  legal  and  equitable  actions, 
are  abolished."  In  the  discussion  of  the  subject  of  ''An- 
other Suit  Pending,"  in  a  late  work  on  pleading  and  prac- 
tice is  the  following  statement:  ''But  it  may  be  laid  down 
as  a  general  proposition  where  the  subsUiutial  fact  or  facts 
upon  which  the  plaintiff's  riglit  to  relief  is  based  are 
identical  in  the  two  actions,  and  the  relief  obtainable  in  the 
first  includes  all  the  relief  sought  in  the  second  action,  the 
first  will  abate  the  second,  although  the  actions  differ  in 


332       NEBRASKA  REPORTa    [Vou  46 

Monroe  v.  Reid. 

^  matters  of  form^  and  in  the  relations  of  the  defendant  to 
the  infringement  of  the  plaintiff's  right.''  (1  Ency.  PL  & 
Pr.,  p.  763,  and  see  citations  in  note.)  If  we  say  we  will 
look  beyond  the  forms  of  action  and  the  nominal  parties 
defendant  in  the  replevin  case,  and  hold  Reid,  Mar- 
dock  &  Co.  to  be  the  real  party  in  interest,  the  reason  be* 
ing  that  the  suit  against  Scott  and  the  issuance  and  levy  of 
the  writ  of  attachment  on  the  stock  of  goods  claimed  by 
Monroe,  at  the  instance  and  by  the  directions  of  such  party, 
forced  Monroe  to  commence  the  action  of  replevin  to  pro- 
tect his  rights,  the  issue  in  the  replevin  case  merely  being 
was  the  sale  of  goods  to  Monroe  fraudulent  or  in  good 
faith,  and  its  determination  settling  the  question  of  whether 
the  goods  could  be  sold  under  the  attachment  levy  and  the 
proceeds  appropriated  to  the  payment  of  the  claims  of 
Reid,  Murdock  &  Co.,  and  the  issue  in  the  case  at  bar  be- 
ing in  regard  to  the  same  transaction  and  its  fraudulent  or 
goo<1  faith  character,  the  object  of  the  suit,  in  so  far  as  it 
involves  the  rights  of  Reid,  Murdock  &  Co.  and  Monroe 
to  have  the  transactions  between-  Monroe  and  Scott  held 
void  or  set  aside  and  the  proceeds  of  the  stock  of  goods 
paid  on  the  judgments,  which  embody  the  identical  claims 
in  suits  wherein  the  writs  of  attachment  were  issued,  and 
we  have  in  view  the  pith  of  the  contention*of  plaintiff  in 
error  under  his  plea  of  pendency  of  another  action.  It 
was  held  in  Yantis  v,  Burdett^  3  Mo.,  467,  that  a  plea  stat- 
ing that  an  action  on  a  judgment  was  commenced  while 
the  plaintiff  was  endeavoring  to  enforce  the  same  judgment 
by  an  execution  was  good ;  but  whether  in  the  present  con- 
troversy the  conditions  and  subject-matters  of  the  cases  and 
the  relations  of  the  parties  to  them  established  the  plea  and 
constituted  it  an  available  one  as  to  the  main  element  or 
point  involved,  is  not,  as  we  view  the  pleading  and  evi- 
dence, sufficiently  presented  to  call  upon  us  to  determine 
it.  It  is  clear  that  a  plea  of  the  pendency  of  the  replevin 
suit,  without  any  showing  of  its  connection  with  and  being 
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the  oQ^rowth  of  the  attachments,  would  have  been  of  no 
effect  as  a  plea  in  abating  the  present  action,  and  it  devolved 
upon  the  party  interposing  the  plea,  to  sustain  his  conten- 
tion, to  sufficiently  state  and  prove  all  things  necessary,  not 
only  the  replevin  action  and  its  pendency,  but  also,  among 
other  matters,  that  the  attachments  were  in  furtherance  of 
the  satisfaction  of  the  same  claims  as  were  included  in  the 
judgments,  the  basis  of  this  action,  and  that  the  attachments 
were  still  in  existence  and  force,  not  abandoned,  withdrawn, 
or  discharged.  This  last  he  neither  pleaded  nor  proved; 
hence  the  plea,  even  if  it  could  have  been  sustained,  if  the 
question  had  been  fully  presented  for  adjudication,  which 
we  do  not  decide,  was  not  good  and  must  fail.  It  is  true 
that  in  a  cross-examination  of  a  clerk  of  the  district  court 
the  statement  was  called  out  that  no  orders  had  ever  been 
made  dissolving  the  attachments,  but  this  did  not  supply 
the  defect  in  the  pleadings  or  sufficiently  show  the  con- 
tinued pendency  of  the  attachments.     The  judgment  of  the 

district  court  is 

Affirmed. 


46    833 
54    700 


Gilkie  &  Anson  Company,  appeli.ee,  v.  Dawbon  46  3;w 
Town  &  Gab  Company  et  al.,  appellanib.  I  ^  238 


Filed  Novembbr  8,  1895.    No.  6590. 

Cori>oration8:  Liability  of  Stockholdsbs.  In  all  cases  of 
claims  against  corporations  and  joint-stock  associations  the  ex- 
act amount  justly  dae  shall  he  first  ascertained,  and  after  the 
corporate  property  shall  hare  been  exhausted  the  individual 
anhflcrihers  thereof  shall  be  individually  liable  to  the  extent 
of  their  unpaid  subscriptions,  and  the  liability  for  the  unpaid 
subscriptions  shall  follow  the  stock.  (Constitution,  sec  4,  art 
11,  referring  to  "  Miscellaneous  Corporations.'') 


:  Capital  AND  SuBscBiPTiONS:  Trust  Fund.  The  capi- 
tal, IndudiDg  unpaid  subscriptions  for  stock  of  a  corporation,  ii  a 
trust  tand  for  the  payment  of  its  creditors. 
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3.  :  Subscriptions  fob  Stock  Payment.    Sabflcriptionsfor 

stock  of  a  corporation  may  be  paid  in  money  or  in  property  sacfa 
as  is  within  the  power  of  a  corporation  to  acquire  and  hold,  or  in 
labor  for  the  corporation  in  the  proper  furtherance  of  its  par- 
poses  and  business. 

Where  payment  of  snbacripUons  for  stock 


is  made  in  property  or  labor,  it  must  be  of  such  Talne  as  to  be 
the  money's  worth ;  if  property,  of  the  yalne  of  the  amount  of  the 
par  Talne  of  the  stock;  and  if  labor,  it  must  be  reasonably  of  the 
face  yalue  of  the  stock. 

:  :  .  When  property  is  couTcyed  to  a  cor- 
poration in  payment  of  subscriptions  for  stock,  it  may  be  at  a 
Talnation  agreed  upon  between  the  parties  to  the  transaction, 
proTided  the  Talnation  is  one  made  in  good  faith  or  in  the  fair 
exercise  of  judgment  and  discretion  honestly  directed. 

:  Value  op  Pbopebty  EzcHANasD  foe  Stock:  Fbaud: 


Liability  of  Stockholders:  Kiqhtb  of  Cbeditobs.  Where 
the  property  couTcyed  in  payment  for  stock  is  knowingly  and 
adTisedly  oTervalned,  it  is  bat  a  formal  and  illusory  compliance 
with  the  requirements  of  the  law  and  fair  dealing  in  this  regard 
and  is  not  sufficient,  and  the  transaction  may  be  impeached  by  a 
creditor  of  the  corporation  as  a  fraud,  and  the  liability  of  the 
subscriber  for  stock,  to  the  amount  of  the  difference  between  the 
fair  and  true  Talue  of  the  property  at  the  time  it  was  couTeyed 
and  the  fictitious  Talne  at  which  it  was  receiTcd,  be  enforced 
against  such  subscriber  as  an  unpaid  portion  of  his  subscription 
to  the  stock  and  appropriated,  in  a  proper  action,  to  the  satis- 
faction of  the  debts  of  the  corporation. 

: :  Fraudulent  Transfer  of  Stock:  Rights  of 


Creditors:  Evidence:  Estoppel.  The  books  of  a  corporation 
are  its  private  books,  as  to  third  persons,  and  such  persons  are 
not  chargeable  with  notice  of  what  is  contained  therein,  nor  with 
the  duty  of  examining  them  for  the  purpose  of  ascertaining  the 
condition  of  the  capital  in  respect  to  whether  fully  paid  in  or 
not  and  at  what  valaation,  before  granting  credit  to  the  corpo- 
ration, to  the  extent  that  a  failure  to  do  so  will  bar  the  right  in 
a  proper  action  to  impeach  the  transfer  of  stock  to  a  party  in 
consideration  of  the  couTcyance  to  the  corporation  of  property, 
which  may  be  shown  in  the  books,  and  proTc  its  fraudulent  char- 
acter. 

: : :  »-:  Pleading.  The  amended  peti- 
tion held  to  be  sufficient  in  its  statements  of  the  fraudulent  char* 
acter  of  the  transaction  therein  sought  to  be  attacked. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Hopewell,  J. 

Tbe  opinion  contains  a  statement  of  the  case. 

O,  W.  Ambrose^  for  appellants: 

Fraud  will  never  be  imputed  when  tbe  circumstances 
and  facts  upon  which  it  is  predicated  may  consist  with 
honesty  and  purity  of  purpose.  (Bump,  Fraudulent  Con- 
yeyances  [3d  ed.],  603;  Clemens  v.  Brillhari^  17  Neb., 
337.) 

Where  subscriptions  for  stock  are  paid  in  property,  a 
creditor  of  the  corporation  who  alleges  fraud  in  the  trans- 
action must  not  only  prove  that  there  was  an  overvalua- 
tion of  the  property,  but  must  prove  also  that  such  over- 
valuation was  intentional.  {Douglas  v.  Ireland^  73  N.  Y., 
100;  Sehenck  v.  Andrew,  67  N.  Y.,  133;  BoyrUon  v.  ^n- 
drem,  63  N.  Y.,  93;  Lake  Superior  Iran  Co.  v.  Drexel^  90 
N.  Y.,  87;  Brant  v.  Ehlen,  69  Md.,  1;  New  Haven  Horse 
Nail  Co.  V.  Linden  Spring  Co.^  142  Mass.,  349;  Coffin  v. 
Bansdell,  11  N.  E.  Rep.  [Ind.],  20;  Phelan  v.  Hazard,  6 
Dill.  [U.  a  C.  C],  46;  Crawford  v.  Bohrer,  59  Md.,  699; 
Young  v.  Erie  Iron  Co.,  31  N.  W.  Rep.  [Mich.],  814;  Coit 
V.  North  Carolina  Gold  Co.,  14  Fed.  Rep.,  12.) 

Where  the  capital  subscribed  is  settled  for  by  a  transfer 
to  the  corporation  of  personal  property  belonging  to  the 
8abBcril)ers  at  an  honest  valuation  fairly  made  and  agreed 
upon  between  them,  they  cannot  be  held  individually  liable 
to  creditors  because  the  value  of  the  property,  estimated  in 
the  light  of  subsequent  events,  will  not  equal  the  amount 
at  which  it  was  received.  {Coit  v.  North  Carolina  Oold  Co., 
119  U.  a,  343;  Peck  v.  Coalfidd  Coal  Co.,  11  Brad.  [III.], 
88;  Carr  v.  Le  Fevre,  27  Pa.  St.,  413;  Liebeke  v.  Knapp, 
79  Mo.,  22.) 

The  books  of  the  company  were  open  to  the  creditor. 
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He  conld  and  should  have  examined  them.  The  articles 
were  of  record  providing  that  shares  should  be  issued  as 
fully  paid  up.  These  articles  were  posted  in  the  office  of 
the  company.  The  books  showed  the  true  state  of  affairs — 
just  how  the  property  was  bought  and  paid  for.  The 
creditor  made  no  inquiry  and  is  estopped  by  his  negligence. 
(Peck  V.  Coalfield  Coed  Co.,  11  Brad.  [111.],  88;  Budhanan 
V.  LUcIifield,  102  U.  a,  218.) 

jK  W.  Pennock,  C.  A,  Fowler,  and  Cavanagh,  ThomoM 
Js  McOUton,  contra: 

The  capital  stock  of  a  corporation  is  a  trust  fund  for  the 
benefit  of  creditors^  which  may  not  be  wasted  or  squandered 
by  the  corporation,  and  which  may  be  sequestered  in  equity 
by  creditors  when  the  corporation  has  become  insolvent. 
{FothergUPg  Case,  L.  R,  8  Ch.  App.  [Eng.],  270;  Wood 
V.  Dummer,  3  Mason  [U.  S.  C.  0.],  308;  Sawyer  v,  Hoag^ 
17  Wall.  [U.  a],  610;  Osgood  v.  King,  42  la.,  478;  Up- 
ton  V.  Tribilcock,  91  U.  a,  47;  Sanger  «.  Upton,  91  U.  a, 
60;  Crawford  v.  Rohrer,  59  Md.,  599;  Weaiherbee  v.  Baker, 
35  N.  J.  Eq.,  501;  Elyton  Land  Co.  v.  Birmingham  Ware- 
home  &  Elevator  Co.,  92  Ala.,  407.) 

Subscriptions  to  capital  stock,  may  be  regarded  as  debts 
due  to  the  corporation  always  worth  the  par  value  of  the 
stock.  If  the  officers  of  the  company  have  compromised 
with  subscribers  by  any  colorable  transactions,  so  that  the 
stock  has  not  been  fairly  paid  for,  creditors  may  step  in  and 
enforce  full  payment  therefor  against  all  parties  holding 
such  stock  with  knowledge  of  the  facts.  ( Upton  v,  TribU" 
cock,  91  U.  a,  47;  Sanger  v.  Upton,  91  U.  8,,  60;  Ooge- 
bic  Investment  Co.  v.  Iron  Chief  Mining  Co.,  47  N.  W. 
Rep.  [Wis.],  726.) 

A  gross  and  obvious  overvaluation  is  sufficient  of  itself 
to  establish  fraud  as  against  creditors,  unless  the  transac- 
tion can  be  fully  and  fairly  explained  upon  a  reasonable 
business  basis.  {Douglas  «.  Ireland,  73  N.  Y.,  100;  Nor 
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tional  Tube  Works  Ck>.  v.  OUfillan,  124  N.  Y.,  302;  Nortii- 
weMeifi  Mutual  Life  /««.  Oo.  v.  Cotton  Rcchange  Real 
Estate  Co.,  46  Fed.  Rep.,  22 ;  BauUon  Carbon  Co.  v.  Mills, 
78  la.,  460 ;  Bailey  v.  Pittsburgh  &  ConnellsvUle  Coal  & 
Coke  Co.,  69  Pa.  St.,  334.) 

The  following  eases  were  also  referred  to  in  the  argu- 
ment of  counsel  for  appellee :  Thayer  v.  El  Ploino  Mining 
Co.,  40  111.  A  pp.,  345;  Gogebic  Investment  Co.  v.  Iron 
Chief  Mining  Co.,  78  Wis.,  427;  Carter  v.  Union  Printing 
Co.,  54  Ark.,  576;  Ten-y  v.  LitUe,  101  U.  S.,  216;  Farmers 
Bank  V.  Qallaher,  43  Mo.  App.,  483;  ShickU  v.  WaUs, 
94  Mo.,  410;  Jackson  v.  Traer,  64  la.,  469;  Scoville  v. 
Thayer,  105  U.  S.,  143;  Uni&n  Ins.  Co.  r.  Frear  Stone 
Mfg.  Co.,  97  III.,  537;  Ailing  v.  WenseU,  133  111.,  264. 

Harrison,  J. 

December  26,  1891,  this  action  was  instituted  by  the 
creditors  of  the  Dawson  Town  &  Gas  Company^  a  corpo- 
ration formed  under  the  laws  of  this  state,  against  the  cor- 
poration and  the  appellants,  sto<?kholder8  therein,  to  recover 
the  amounts  of  judgments  in  favor  of  such  creditors.  The 
original  party  plaintiff  was  the  Gilkie  &  Ansou  Company, 
the  Crane  Company  becoming  a  party  plaintiff  by  interven- 
tion. In  the  original  petition  the  organization  and  exist- 
ence as  a  corporation,  of  the  defendant  and  also  the  plaint- 
iff company,  was  averred,  the  object  and  purpose  for  which 
the  defendant  company  was  organized,  its  place  of  business, 
and  the  sale  to  it  by  plaintiff  of  a  quantity  of  lumber,  and 
that  judgment  was  obtained  for  the  debt  thus  created,  exe- 
cution issued  and  returned  no  property  found.  The  in- 
solvency of  the  defendant  company  was  al^o  alleged,  and 
it  was  further  stated:  '^That  the  authorized  capital  stock 
of  said  defendant  corporation  is  $300,000;  that  the  said 
defendant  refuses  to  allow  the  plaintiff  to  examine  its  books, 
and  the  plaintiff  cannot  learn  and  has  no  means  of  finding 
out  the  exact  amount  of  stock  actually  issued,  or  the  amount 
26 
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of  the  unpaid  portion  of  the  subscriptions;  but  plaintiff 
alleges,  upon  information  and  belief,  that  defendants  Nor- 
man A.  Kuhn,  Charles  D.  Woodworth,  Arthur  H.  Coolej, 
and  J.  T.  Hoile  each  own  a  large  amount  of  said  stock,, 
the  full  par  value  of  which  has  never  been  paid  into  said 
corporation,  and  that  the  amount  remaining  unpaid  of  the 
stock  so  owned  and  held  by  each  of  the  said  defendants  is 
sufficient  to  pay  the  claim  of  the  plaintiff  in  full.  Plaint- 
iff alleges  further  that  the  said  corporation  defendant  was 
created  in  the  month  of  September,  1889,  and  alleges, 
upon  information  and  belief,  that  since  its  creation  it  has 
failed  and  neglected  to  give  any  annual  notice,  signed  by 
its  president  and  a  majority  of  its  board  of  directors,  of 
the  amount  of  all  its  existing  debts  in  any  newspaper 
printed  in  the  county  or  any  of  the  counties  in  which  its 
business  has  been  transacted,  as  is  provided  and  required 
by  the  statutes  of  the  state  of  Nebraska."  These  allega- 
tions, except  in  relation  to  the  creation  of  the  corporation, 
were  denied  in  answer  filed  for  the  defendant  company 
and  the  stockholders,  and  it  was  further  averred  that  full 
payment  of  the  par  value  of  the  stock  owned  by  the 
stockholders,  had  been  made.  The  Crane  Company  was 
allowed  to  intervene  and  become  a  party  plaintiff.  Its  peti- 
tion stated  no  new  facts,  but  referred  to,  and  made  a  part  of 
it,  the  material  allegations  of  plaintiff's  amended  petition. 
The  plaintiff  company  was,  on  application,  allowed  to  file 
an  amended  petition,  in  which  it  included  other  and  fur- 
ther parties  as  stockholders  and  defendants,  and  after 
pleading  substantially  as  in  the  original  petition,  the  crea- 
tion of  the  corporation,  its  purpose  and  powers,  the  in- 
debtedness to  plaintiff,  the  judgment,  etc.,  the  insolvenqr 
of  the  defendant  company,  and  the  failure  to  publish  the 
annual  notice  required  by  law,  further  alleged :  **  That  the 
authorized  capital  stock  of  said  defendant  corporation  is 
f  300,000;  that  said  stock  was  issued  to  each  of  the  de- 
fendants Cooley  and  Hoile  to  the  amount  and  of  the  par 
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value  of  $120,000^  and  that  as  payment  therefor  defend- 
ants fraudulently  turned  into  said  corporation  certain  real 
estate  at  a  fali^e  and  fictitious  valuation  of  $206,000  and  j 
nothing  else  whatever^  and  that  said  real  estate  was  worth 
no  more  than  $10,000^  of  all  of  which  defendants  Cooley,  I 
Kuhn,  and  Wood  worth  at  the  time  had  knowledge,  and  / 
that  there  now  remains  unpaid  on  said  stock  the  sum  of 
f  230,000;  that  defendant  Cooley  is  now  the  owner  of  said 
stock  issued  to  him  of  the  par  value  of  $53,500,  and  that 
there  remains  unpaid  thereon,  and  said  Cooley  is  individu- 
ally liable  to  the  creditors  of  said  corporation  by  reason 
thereof,  in  the  sum  of  $51,270.80;  that  defendant  Charles 
D.  Woodworth  is  now  the  owner  and  holder  of  said 
stock  issued  to  said  Cooley,  by  assignment  from  him,  of 
the  par  value  of  $35,000,  and  that  there  remains  unpaid 
thereon,  and  said  Woodworth  is  individually  liable  to  the 
creditors  of  said  corporation  by  reason  thereof,  in  the  sum 
of  $33,451.66;  that  defendant  Thomas  H.  Platter  is  now 
the  holder  and  owner  of  said  stock  issued  to  said  Cooley,. 
by  assignment  from  him,  of  the  par  value  of  $4,000,  and 
that  there  remains  unpaid  thereon,  and  said  Platter  is  in- 
dividually liable  to  the  creditors  of  said  corporation  by 
reason  thereof,  in  the  sum  of  $3,833.33;  that  defendant 
Norman  A.  Kuhn  is  now  the  owner  and  holder  of  said 
stock  issued  to  defendant  Hoile,  by  assignment  from  him, 
of  the  par  value  of  $35,000,  and  that  there  remains  un- 
paid thereon,  and  said  Kuhn  is  individually  liable  to  the 
creditors  of  said  corporation  by  reason  thereof,  in  the  sum 
of  $33,541.66;  that  defendant  Alexander  O.  Charlton  is 
now  the  owner  and  holder  of  said  stock  issued  to  said 
Hoile,  by  assignment  from  him,  of  the  par  value  of  $12,- 
600,  and  that  there  is  unpaid  thereon,  and  said  defendant 
Chariton  is  individually  liable  to  the  creditors  of  said  cor- 
poration by  reason  thereof,  in  the  sum  of  $11,979.16;  that 
defendant  J.  R.  Pearson  is  now  the  owner  of  said  stock 
issued  to  said  Hoile,  by  assignment  from  him,  of  the  pa^ 
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value  of  $5,000,  and  that  there  remains  unpaid  thereon, 
and  said  Pearson  is  individually  liable  to  the  creditors  of 
said  corporation  by  reason  thereof,  in  the  sum  of  |4,785." 

The  answer  to  the  amended  petition  and  petition  of  in- 
tervenor  put  in  issue  all  the  material  facts  therein  stated, 
except  that  of  the  formation  of  the  corporation,  and  further 
pleaded  as  follows:  ''Defendants  aver  as  true  that  all  stock 
as  owned  by  them,  or  either  of  them,  was  in  good  faith 
taken  and  paid  for  at  the  time,  and  they,  nor  either  of 
them,  are  now  or  at  any  time  were  indebted  to  said  cor- 
poration for  any  amount  of  said  stock  or  shares  thereof. 
The  defendants  further  answering  show  to  the  court  that 
neither  said  amended  petition  nor  the  petition  of  intervene 
tion  of  the  Crane  Company  states  facts  sufficient  to  consti- 
tute a  cause  of  action  against  either  of  said  defendants." 

The  plaintiff  filed  a  reply,  which  was  a  denial  general  as 
to  some  and  special  as  to  others  of  the  allegations  of  the 
answer.  In  the  portion  of  the  amended  petition  which  we 
have  copied  herein  the  following  words  appear,  "of  all  of 
which  defendants  Cooley,  Kuhn,  and  Woodworth  at  the 
time  had  knowledge,"  which  were  not  in  the  petition  at 
the  time  of  trial  or  introduction  of  testimony.  There  was 
a  demurrer  ore  ienus,  on  the  ground  that  the  petition  did 
not  state  a  cause  of  action,  and  plaintiff  and  intervenor 
asked  leave  to  amend,  which,  at  the  time  of  the  rendition 
of  decree,  was  granted,  the  amendment  to  be  by  interlinea* 
tion^  and  pursuant  to  this  leave  the  words  above  quoted 
were  inserted  in  the  petition.  The  petition  stated  two  causes 
of  action  against  the  stockholders,  one  based  upon  their 
ownership  of  shares  of  stock  for  which  full  value  had  not 
been  paid,  and  a  second  upon  a  failure  to  publish  an  annual 
notice  of  the  indebtedness  of  the  corporation.  Counsel  agree 
in  the  statement  that  the  second  of  these  was  waived  and 
that  no  evidence  was  introduced  to  prove  or  sustain  it; 
that  it  was  not  of  the  issues  litigated,  was  not  urged,  or  was 
withdrawn  from  the  issues  in  the  trial  court,  and  is  not 
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arged  here  and  need  not  be  further  noticed.  The  trial  in 
the  district  court  was  of  the  issues  joined  upon  the  first 
cause  of  action,  and  in  its  decree  the  court  set  forth  the 
findings,  which,  to  the  extent  we  need  notice  them  particu- 
larly, were  as  follows:  "The  oourt  finds  from  the  evidence 
that  tlie  plaintiff,  a  corporation,  on  July  5,  1890,  duly  re- 
covered judgment  against  the  Dawson  Town  &  Gas  Com- 
pany, a  corporation,  in  the  dintrict  court  of  Douglas 
county,  Nebraska,  in  the  sum  of  $763.38,  and  costs  taxed 
at  $15.68;  and  on  September  3,  1890,  the  intervener,  the 
Crane  Company,  a  corporation,  duly  recovered  judgment 
against  said  defendant  corporation  in  the  county  court  of 
Douglas  county,  Nebraska,  in  the  sum  of  $904.50,  and 
costs  taxed  at  $3.15;  that  the  defendant  the  Dawson  Town 
&  Gas  Company  is  insolvent  and  without  property  where- 
with an  execution  may  be  in  any  part  satisfied;  that  the 
authorized  stock  of  the  defendant  corporation  was  $300,- 
000,  to  be  issued  in  shares  of  $100  each;  that  stock  of  the 
defendant  corporation  was  issued  to  each  of  two  of  its  in- 
corporators, A.  H.  Cooley  and  J.  T.  Hoile,  defendants,  of 
the  par  value,  and  to  the  amount  of  $120,000;  that  as  full 
payment  for  8aid  stock  said  incorporators  turned  into  said 
company  certain  real  estate,  subject  to  mortgages  aggregat- 
ing $25,000,  the  equity  in  which  was  at  the  time  of  the 
value  of  $20,000,  and  that  said  real  estate  was  accepted  by  i 
the  directors  of  tlie  defendant  corporation  in  full  payment 
of  said  stock,  and  that  said  stock  was  issued  as  fully  paid  ; 
and  non  a$ses.sal>le;  that  of  said  stock  so  issued  defendant 
Arthur  H.  Cooley  is  now  the  owner  of  575  shares;  de- 
fendant Norman  A.  Kuhn  (as  to  the  complaining  creditors), 
of  360  shares;  defendant  Charles  C.  Woo<lworth,  of  350 
shares;  and  defendant  Alexander  G.  Charlton,  of  125 
shares.  The  court  further  finds  that  the  act  of  the  direct- 
ors in  accepting  said  real  estate  in  full  payment  of  said 
stock  WIS  a  fraud  in  law  as  to  the  cre<litors  of  i^aid  corpo- 
ration,  and  that  said  estate  was  a  payment  on  said  stock 
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only  to  the  amouDt  of  the  actaal  value  of  the  interest  of 
said  incorporators  therein,  and  that  there  remains  unpaid 
on  said  $240,000  the  sum  of  f  220,000;  that  defendants 
Arthur  H.  Cooley,  Norman  A.  Kuhn,  and  Charles  D. 
'  Woodworth  had  knowledge  at  the  time  they  acquired  their 
/  said  stock  of  the  manner  in  which  the  pretended  payment 
was  not  accepted  by  the  defendant  company  in  good  faith, 
and  that  the  defendants  owning  share?  of  said  stock  are 
«ach  liable  for  the  unpaid  portion  thereof  in  such  ratio  to 
the  whole  amount  unpaid  as  the  number  of  shares  owned 
by  each  bears  to  the  whole  number  of  said  shares;  i.  «., 
Arthur  H.  Cooley,in  the  sum  of  $52,708.33;  Norman  A. 
Kuhn,  $32,083.33;  Charles  D.  Woodworth,  $32,083.33; 
and  Alexander  G.  Charlton,  $11,458.33." 

The  liability  upon  which  this  alleged  cause  of  action  was 
predicated,  and  which  was  and  is  relied  upon,  is  provided 
for  in  the  following  section  of  the  constitution  of  our  state, 
being  section  4  of  article  11,  referring  to  '^Miscellaneous 
Corporations" :  ^'  In  all  cases  of  claims  against  corporations 
and  joint  stock  associations  the  exact  amount  justly  due 
shall  be  first  ascertained,  and  after  the  corporate  property 
shall  have  been  exhausted,  the  original  subscribers  thereof 
shall  l)e  individually  liable  to  the  extent  of  their  unfmid 
subscription,  and  the  liability  for  the  unpaid  subscription 
shall  follow  the  stock."  The  plaintiffs  claimed  that  the 
transactions  which  occurred  at  the  inception  of  the  defend- 
ant corporation,  the  issuance  of  stock  and  acceptance  of  the 
equity  in  certain  land  in  payment  for  the  stock,  were  of 
such  a  character  as  to  constitute  a  fraud,  and  the  transfer 
of  the  lands  will  only  be  considered  a  payment  for  the 
atock  to  the  amount  of  their  true  values,  and  the  stock- 
holders be  liable  individually  to  creditors  for  any  balance 
required  to  make  the  par  or  face  value  of  the  stock.  The 
•defendant  company  was  organized  for  the  following  pur- 
poses, as  shown  by  its  articles  of  incorporation:  ''The 
business  to  be  transacted  by  said  corporation  shall  be  the 
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baying  of  lands  iu  the  states  of  Iowa  and  Nebraska^  plat- 
ting into  lots  and  selling  the  same,  lending  money  on  real 
estate  and  other  securities^  building  houses,  leasing  and  sell- 
ing the  same,  erecting  and  furnishing  buildings,  machinery 
and  all  necessary  appliances  for  the  manufacture  of  brick, 
lerra«ootta,  tiling,  and  other  products  from  clay,  and  the 
conducting  of  a  general  business  of  the  manufacture  and 
sale  of  brick,  terra-cotta,  tiling,  and  other  products  as  afore- 
said ;  acquiring  by  purchase  and  lease  of  lands  u|)on  which 
to  sink  wells,  producing  natural  gas  and  oil,  and  acquiring 
by  purchase,  lease,  or  the  exercise  of  the  right  of  eminent 
domain,  of  lands  for  right  of  way  for  the  laying  of  gas 
mains,  laterals,  and  house  connections;  the  erection  of  buil(l- 
ings  and  machinery  for  the  manufacture,  storage,  and  trans- 
mission  lx>th  of  artificial  and  natural  gas  and  oils;  the 
purchase,  sale,  and  exchange  of  pipes,  mains,  fixtures,  ma- 
chinery, and  material  for  the  business  of  furnishing  natural 
and  artificial  gas  to  municipalities  and  individuals;  the 
mortgaging  of  the  property  of  said  association,  procuring 
of  loans;  and,  generally,  the  transaction  of  all  business  inci- 
dent to  the  development  and  storage  of  oil  and  natural  gas, 
and  the  manufacture  of  artificial  gas  and  storage,  transmis- 
sion, sale,  and  delivery  of  such  gases  and  oil  to  muuicipali- 
ties  and  individuals/' 

It  appears  from  the  testimony  that  Cooley,  Hoile,  Kuhn, 
and  Woodworth  organized  the  defendant  company,  signed 
the  articles,  and  were  directors  and  well  acquainted  with  the 
details  of  its  formation,  the  purchase  of  the  lands  and  issu- 
ance of  (240,000  in  stock  in  payment  for  them.  There 
were  two  tracts  of  land,  one  of  300  acres,  known  as  the 
^'Tolle  Farm,"  and  one  of  320,  known  as  the  "York 
Farm/'  Coal  had  been  discovered  on  the  "Tolle  Farm" 
and  had  been  developed,  or  two  shafts  sunk  on  one  forty- 
acre  piece.  The  rights  to  all  coal  or  all  mineral  existing 
under  the  surface  of  this  forty  acres  had  been  conveyed  to 
a  Mr.  Whiteman.     Coal  had  been  prospected  for  on  the 
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other  portions  of  this  farm,  but  not  developed  or  mined. 
Cooley  and  Hoile  had  contracted  for  the  purchase  of  the 
"Tolle  Farm  "  at  some  date  prior  to  the  formation  of  the 
defendant  corporation  in  such  a  manner  that  they  had  what 
they  termed  an  option  on  it,  and  after  they  had  made  ar- 
rangements for  the  creation  of  the  corporation  and  its  prob- 
able purchase  of  the  land,  they  completed  the  deal  and  be- 
came the  owners  of  the  farm,  paying  therefor  $21,000. 
The  conveyance  to  them  did  not  include  the  coal  under 
the  forty  Jicres  in  which  shafts  had  been  sunk.  The  other 
320  acres,  or  the  "York  Farm,"  belonged  at  the  time 
of  its  purchase  by  Cooley  and  Hoile  to  the  Perry  Nat- 
ural Gas  Company,  in  which  CooleV  and  Hoile  had  each 
a  one-sixth  interest.  H.  B.  Stout,  T.  R.  Pearson,  and  C. 
H.  Wigton  also  each  owned  a  one-sixth  interest  in  the 
Perry  Gas  Company,  and  agreed  to  sell  their  interests  to 
Cooley  and  Hoile  for  $5,000  each  of  stock  of  the  Daw- 
son Town  &  Gas  Company,  and  the  "York  Farm'* 
of  320  acres  was  conveyed  to  Cooley  and  Hoile.  There 
were  on  this  farm  some  gas  wells  which  were  in  operation 
prior  to  and  about  the  time  of  the  sale  to  Cooley  and  Hoile. 
They  then  gave  two  mortgages  on  the  620  acres  of  land, 
one  of  $20,000  and  one  of  $5,000,  and  conveyed  it  to  the 
defendant  corporation,  it  assuming  and  agreeing  to  pay  the 
incumbrances,  and  Cooley  and  Hoile  receiving  as  a  fur- 
ther consideration  for  the  transfer  of  the  land  to  the  com- 
pany $240,000  in  stock,  or  $120,000  each.  Euhn  pur- 
chased fifty  shares,  for  which  he  paid  cash,  as  did  also  C. 
D.  Woodworth,  these  being  the  only  shares  of  stock  sold 
for  which  money  was  paid  or  received.  Cooley  transferred 
$35,000  worth  of  his  $120,000  of  stock  to  Woodworth  and 
a  like  amount  to  Bartlett.  Hoile  transferred  $35,000  in 
stock  to  Euhn,  and  on  the  date  when  the  one  hundred 
shares  which  Euhn  and  Woodworth  had  bought  were  is* 
sued  to  them  respectively  there  was  issued  to  Bartlett^ 
Euhn,  and  Woodworth,  respectively,  $35,000  each  of  the 
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stock  which  had  belonged  a  part  to  Cooley  and  part  to 
Hoile.  Neither  Wood  worth  nor  Euhn  nor  Bartlett  paid  any 
cash  or  gave  any  definitive  or  fixed  consideration  for  this 
$35,000  worth  of  stock.  Cooley,  when  testlTy  ing,  stated  in 
relation  to  the  issue  to  Woodworth,  in  answer  to  a  question 
by  the  court,  that  a  part  of  the  consideration  for  the  issue 
of  the  $35,000  in  stock  to  him  was  that  he,  Woodworth, 
would  subscribe  for  fifty  shares  of  stock.  Subsequently, 
during  his  testimony,  he  stated  this  was  not  the  fact  and 
that  he  did  not  think  be  had  so  testified.  All  parties  agreed 
that  these  shares  were  issued  to  Bartlett,  Woodworth,  and 
Euhn  for  assisting  in  floating  the  institution,  to  aid  in  sell- 
ing stock,  in  inducing  parties  to  go  to  Dawson  and  invest 
in  lots  or  property  or  build  factories  and  to  contribute 
money  when  needed  in  the  business  of  the  corporation. 
Kuhn  stated  that  he  advanced  to  the  company  $7,000  and  . 
Woodworth  claims  that  he  contributed  $5,400  to  pay  run- 
ning expenses  of  the  company,  not  as  payment  for  or  on 
stocky  but  advances  which  they  expected  to  be  repaid  to 
them.  The  defendant  corporation  was  organized  in  Se{>- 
tember,  1889.  It  continued  its  various  operations  for  sev- 
eral months  afterwards,  when  it  ceased  active  business. 
Borne  of  the  parties  testify  for  want  of  fund^.  The  $20,- 
000  mortgage  was  foreclosed  and  on  February  28,  1891, 
sale  of  the  property  was  made  by  the-sherifT,  the  sum  real- 
ized being  $16,000.  The  foregoing  are  some  of  the  facts 
and  circumstances  attendant  upon  and  entering  into  the  for- 
mation of  the  defendant  corporation.  There  was  consid- 
erable testimony  on  behalf  of  defendants  which  it  was 
claimed  tended  to  show  the  good  faith  of  the  members  of 
the  company  in  the  transactions  which  occurred  at  or  near 
the  time  of  its  formation,  the  puroha.«e  of  the  land  and  is- 
suance of  the  stock  in  payment  therefor;  and  by  plaintiffs 
an  attempt  to  show  the  want  of  good  faith  in  the  actions 
to  which  we  have  just  alluded.  The  value  of  the  land  at 
the  time  it  was  conveyed  to  the  corporation  was  also  made 
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the  subject  of  testimonj  on  behalf  of  either  party  to  th» 
case,  but  we  do  not  deem  it  necessary  to  quote  from  or  sum* 
raariee  it 

It  is  urged  that  the  findiqgs  of  the  trial  court  are  not 
sustained  by  the  evidence,  and  especially  as  to  the  points  in 
regard  to  the  alleged  overvaluation  of  the  property  con-* 
veyed  to  the  corporation  in  payment  for  stock  of  the  faoe 
value  of  $240,000,  the  knowledge  which  it  was  claimed 
the  parties  who  were  actors  in  the  formation  of  the  corpo- 
ration had  of  the  excessive  valuation  of  the  land  at  the 
time  it  was  conveyed  to  the  company  and  the  stock  issued, 
and  their  partici|)ation  or  aquiescenoe  in  the  transaction. 
We  have  carefully  read  and  considered  all  the  testimony, 
and,  without  entering  upon  a  lengthy  discussion  of  or  com- 
menting upon  it,  will  say  that  we  are  satisfied  that  it  » 
suflBcient  to  support  the  findings  of  the  trial  judge. 

It  is  further  contended  by  the  able  counsel  for  defend- 
ants that  it  is  not  proved  that  in  accepting  the  land  at  the 
valuation  they  did  in  payment  for  the  stock  they  were  acting 
otherwise  than  in  good  faith  with  each  other  and  with  the 
public,  and  although  it  may  be  claimed,  and  probably 
truthfully,  that  subsequent  developments  disclosed  that 
there  was  an  error  of  judgment,  yet  fraud  in  law  or  in 
fact  cannot  be  imputed,  and  that  in  a  case  similar  to  the 
one  at  bar,  in  order  to  establish  a  basis  for  a  recovery, 
the  law  requires  that  more  than  proof  of  an  overvalua- 
tion of  property  conveyed  or  services  rendered  in  pay- 
ment for  stock  of  corporations  be  given;  that  it  must  be 
shown  that  the  overvaluation  was  intentional  and  there- 
fore fraudulent;  that  what  the  parties  have  constituted  a 
payment  will  be  treated  as  a  payment  until  impeached 
for  fraud,  even  where  the  rights  of  creditors  are  involved; 
that  before  parties  gave  the  corporation  credit  they  should 
have  examine<l  its  books,  the  condition  of  its  affairs,  and 
how  the  stock  was  paid  for,  and  to  what  extent,  and  not 
having  done  so  they  were  at  fault,  and  a  number  of  au- 
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thorities  are  cited  to  sustain  the  propositions  announced  in 
this  contention.  In  some  jurisdictions  it  is  provided  bj 
law  that  stock  purcbaFcd  of  a  corporation,  such  as  the  one 
from  the  creation  of  which  this  controversy  arose,  must  be 
paid  for  in  money.  In  others  that  it  may  be  paid  for  in 
money  or  in  property  or  labor  which  the  corporation  is  en- 
titled to  acquire,  or  can  use  in  the  furtherance  or  forwarding 
the  purposes  for  which  it  was  created.  In  some  the  pro- 
visions furthw  require  that  the  pro|>erty  or  labor  be  the. 
''money's  worth''  at  a  fair  and  reasonable  value,  and  others 
that  property  or  labor  be  received  at  its  worth  in  money,  and 
in  good  faith.  In  California  there  is  a  statute  under  which 
mining  stock  may  be  purchased  at  less  than  its  par  value 
without  making  the  stockholder  liable  for  such  par  value, 
and  custom  seems  to  have  sanctioned  a  similar  relaxation 
of  the  rule  that  par  value  must  be  paid.  {In  re  South 
Mountain  Consolidated  Mining  Co.j  7  Sawy.  [U.  S.],  32; 
Rosa  p.  SUver  &  Copper  Island  Mining  Co.,  26  Am.  Law. 
Reg.  [Minn.],  ]  68.)  But,  as  is  said  in  a  note  to  the  last 
mentioned  case,  on  page  164,  ''Concluding  with  reference 
to  mines,  it  may  be  laid  down  as  a  general  proposition,  that, 
in  the  absence  of  a  custom  or  statute,  shareholders  in  a 
mining  corporation  are  liable  for  the  par  value  of  shares 
subscribed  by  them,  and  if  a  custom  to  the  contrary  is  re- 
lied upon  to  exonerate  a  shareholder  from  liability,  such 
custom  must  be  proved;  it  will  not  be  judicially  noticed." 
(See  cases  cited.)  In  this  state  there  were  no  specific  require- 
ments or  restrictions  in  relation  to  the  manner  of  payment 
for  the  stock  purchased,  and  no  doubt  the  land,  being  such 
as  it  was  within  the  province  of  the  company  to  hold  and 
appropriate  for  use  in  its  business,  could  be  received  in 
payment  for  stock.  There  was  no  statutory  requirement 
that  payment  should  be  in  money  or  the  money's  worth; 
but  without  such  an  enactment,  we  think  there  is  a  rule  of 
honesty  and  fair  dealing,  which  should  and  will  be  recog- 
nijsed  by  the  courts,  which  required  it    It  is  the  settled  doo- 
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trine  in  this  country  that  '^  the  capital  stock  of  a  corporation 
is  a  trust  fund,  to  be  preserved  for  the  benefit  of  corporate 
creditors/'  and  this  includes  the  unpaid  subscriptions  to 
such  stock.  It  follows  that  the  funds  cannot  be  wasted  or 
dissipated  and  that  an  acceptance  of  payment  for  stock  sub- 
scriptions wliieh  is  merely  simulated,  or  any  other  arrange- 
ment or  scheme  by  which  something  is  allowed  as  a  pay- 
ment of  subscriptions  for  stock,  which  lacks  the  element  of 
good  faith,  will  not  be  sufficient  to  and  cannot  impair  or 
work  the  defeat  of  the  trust.  {ScovUl  v.  Thayer ^  105  U.  S., 
143;  Ongood  v.  King,  42  la.,  478;  Wetheibee  v.  Baker,  35 
N.  J.  Eq.,  501.)  It  must  be  true  that  where  a  number  of 
per.-ons  have  organized  themselves  as  a  body  corporate  and 
enter  the  business  arena  as  such  and  invite  and  entertain 
dealings  on  the  faith  and  credit  of  a  fund  which,  increased 
by  gains  or  decreased  by  losses,  will  alone  be  available  for 
the  liquidation  or  payment  of  debts,  that  they  will  be  held 
to  fairness  and  good  faith  in  fulfilling  the  promise  they 
made  to  contribute  to  the  fund  which  they  bold  out  to  the 
business  world  as  the  basis  for  credit.  It  is  upon  the  faith 
of  the  amount  of  the  capital  stock,  either  fully  paid  in  and 
existing  in  the  form  of  assets  of  the  corporation,  or  to  be 
paid  in,  that  the  creditor  has  dealt  with  and  allowed  the 
corporation  to  incur  the  liability,  or  has  extended  to  it  the 
credit,  and  it  seems  but  just  and  right  to  require  that  pay- 
ment for  stock  in  other  than  money  be  required  to  be  made 
in  the  money's  worth  in  good  faith  and  honesty  of  purpose, 
and  when  the  circumstandes  and  facts  of  a  sale  and  purchase 
of  stock  disclose  that  there  has  been  knowingly  less  than 
these,  that  it  shall  not  be  upheld  as  against  creditors,  but 
the  parties  be  compelled  to  right  what  is  wrong,  to  ]>fly  and 
make  good  that  which,  through  any  device  or  scheme,  has 
been  withheld.  Upon  the  question  of  the  liability  of 
stockholders  to  creditors  on  stock  which  had  been  issued 
for  property  received  at  an  overvaluation  the  decisions  of 
the  courts  are  apparently  irreconcilable.  (For  a  review  of 
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them  see  Elyton  Land  Co.  v.  Birmingham  Warehouse  & 
Elevator  Co.,  9  So.  Rep.  [Ala.],  129.)  We  are  satisfied 
that  the  weight  of  authority  in  this  country  is  iu  favor  of 
the  doctrioe  that  where  any  agreement  is  made  whereby 
stock  is  knowingly  and  advisedly  issued  as  paid  in  full, 
though  but  partially  paid  for^  it  may  be  set  aside  by  cred- 
itors and  the  enforcement  of  payment  in  full  of  the  sub* 
Bcriplion  for  the  stock  obtained  for  the  satisfaction  of  the 
debts  of  the  corporation.  This  is  a  result  of  the  doctrine 
that  the  subscriptions  for  stock  of  a  corporation  are  a  trust 
fund  for  the  payment  of  its  debts,  which  is  an  American 
doctrine,  and  which  does  not  prevail  in  England.  (Taylor, 
Private  Corporation?*,  sec,  658,  note  1.) 

It  may  be  conceded  that  when  the  power  exists  to  accept 
property  in  payment  for  stock  the  corporation  and  sub* 
scriber  may  agree  upon  the  value  of  property  to  be  received 
in  payment  for  stock  in  such  manner  as  to  be  binding 
upon  creditors,  if  there  is  no  considerable  advised  and  de- 
liberate excessive  overvaluations  of  the  property,  and  that 
die  stockholders  will  not  be  liable  where  the  valuation  was 
in  good  faith,  although  the  property  may  subsequently 
prove  to  be  of  a  less  value  than  that  placed  upon  it,  or  if 
there  was  nothing  more  than  an  honest  mistake  of  judg- 
ment, but  ''a  gross  and  obvious  overvaluation  of  property, 
would  be  strong  evidence  of  fraud,''  in  an  action  by  a  cred- 
itor to  enforce  a  personal  liability.  {Coil  v.  Qold  Amalgam 
mating  Co.,  119  U.  S.,  343,  7  Sup.  Ct.  Rep.,  231.)  Where 
property  is  conveyed  to  a  corporation  as  payment  of  a  sub- 
scription for  stock,  it  is  insufficient  to  satisfy  the  liability  of 
subscribers  to  the  creditors  of  the  corporation,  if  there  has 
been  a  fraudulent  overvaluation  of  the  ])roperty, — an  over- 
valuation knowingly  and  advisedly  made.  The  property 
proffered  and  received  as  payment  must  be  of  such  a  value 
as  to  make  it  of  the  money's  worth  stated  in  the  subscrip- 
tion, at  a  valuation  made  in  good  faith  in  an  exercise  of 
judgment  honestly  and  fairly  directed.  (  WiUiams  v.  Evans, 
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87  Ala.,  726,  6  So.  Rep.,  702.)  It  will  be  sufficient  to  im- 
peach the  transaction  to  prove  that  the  stock  issued. and 
delivered  to  the  subscriber  exceeded  in  amount  the  value  of 
the  property  conveyed  to  the  corporation  in  payment  for 
the  stock ;  that  the  parties  to  the  transaction  of  sale  and 
purchase  of  the  stock  knowingly  and  advisedly  placed  such 
overvaluation  upon  it  that  there  was  paid  in  stock  for  it  an 
amount  the  par  value  of  which  was  known  to  be  more  than 
the  actual  value  of  the  property.  {National  Tube  Works  Co. 
V.  OilfiUan,  124  N.  Y.,.302;  Wetherbee  v.  Baker,  35  N.  J. 
Eq.,  501;  Osgood  v.  King,  42  la.,  478;  Boulton  Carbon 
Co.  V.  Mills,  78  la.,  460;  Jackson  v.  Traer,  64  la.,  469; 
Bailey  v.  Pittsburg  &  ConnellsvilU  Gas,,  Coal  &  Coke  Co., 
69  Pa.  St.,  334;  Thayer  v.  El  Plomo  Mining  Co.,  40  III. 
App.,  346;  Elyton  Land  Co.  v.  Bif^ngham  Warehouse  & 
Elevator  Co.,  92  Ala.,  407;  Leuoke  v.  Tredway,  45  Mo. 
App.,  507;  Crawford  r.  Rohrer,  69  Md.,  699;  Northwest- 
ern Mutual  Life  Ins.  Co.  v.  Cotton  Exchange  Real  Estate 
Co.,  46  Fed.  Rep.,  22;  Soovill  v.  Thayer,  105  U.  S.,  143.) 
The  trial  court  established  by  its  findings  that  the  facts  of 
the  present  case  brought  it  within  the  forgoing  rules^  and 
there  was  sufficient  testimony  to  support  the  findings. 

It  is  urged  that  these  parties— creditors, — before  they  gave 
credit  to  the  corporation,  should  have  examined  the  books 
of  the  company  and  ascertained  whether  appellants  had 
paid  in  full  for  the  stock  or  in  what  manner  the  payment 
had  been  made,  and,  having  failed  to  do  so,  cannot  now 
complain  or  be  heard,  and  cases  are  cited  in  support  of  this 
proposition.  In  Cook,  Stock,  Stockholders  &  Corporation 
Law,  section  199,  it  is  said:  ^'The  public,  in  dealing  with 
a  corporation,  has  the  right  to  assume  that  its  actual  capi- 
tal in  money  or  money's  worth  is  equal  to  the  capital  stock 
which  it  purports  to  have,  unless  it  has  been  impaired  by 
business  losses.''  We  think  the  true  rule  to  be  that 
'*  Entries  in  the  books  of  a  corporation  are,  as  a  general 
rule,  competent  evidence  of  the  proceedings  of  the  corpora- 
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tion  and  of  the  acts  and  votes  of  its  officers  transacted  at 
official  meetings;  but  snch  entries  are  not  notice  to  tliird 
persons  of  the  acts  or  resolations  entered  upon  its  minutes. 
Ab  to  third  persons,  the  books  of  a  corporation  are  private 
books,  and  such  persons  are  not  chargeable  with  knowledge 
of  matters  therein  recorded,  any  more  than  a  third  person 
would  be  chargeable  with  knowledge  of  entries  made 
against  him  in  the  books  of  a  private  person.  (1  Greenleaf, 
Evidence,  sec  493;  1  Wharton,  Evidence,  sec.  662;  Haynes 
V.  Broum,  36  N.  H.,  646 ;  Marriage  v.  Laiorenee,  3  B.  & 
Aid.,  142;"  Wetherbee  v.  Baker,  mpra.) 

It  is  claimed  that  upon  the  abandonment  of  the  alleged 
statutory  default  in  respect  to  publication  of  notice  the  pe- 
tition did  not  state  a  cause  of  action;  that  there  was  no 
sufficient  all^ation  of  fraud.  We  think  the  petition,  as 
amended  by  leave  of  the  court,  sufficiently  stated  and 
charged  fraud  {Northwestern  Mutual  Life  Ins.  Co.  v.  Cot" 
ton  Exchange  Real  Estate  Co.,  46  Fed.  Rep.,  22);  and  the 
amendment  and  its  allowance  were  entirely  proper  under 
the  provisions  of  the  Code.  * 

Complaint  is  also  made  of  the  ruling  of  the  trial  court 
in  saiAaining  an  objection  to  an  interrogatory  propounded 
to  one  of  appellants  during  his  examination  as  a  witness. 
No  statement  or  offer  of  proof  was  made,  and  we  cannot 
hold  that  the  objection  was  wrongfully  sustained.  (MoMil" 
Ian  V.  Malloy,  10  Neb.,  235;  Stanton  County  v.  Canfield, 
10  Neb.,  388;  Sieher  v.  Weidm,  17  Neb.,  584.)  The 
judgment  of  the  district  court  is 

Affirmed. 

ft 

Ragan,  C,  dissenting. 

This  is  a  suit  by  some  creditors  of  an  insolvent  private 
corporation  against  its  stockholders.  The  creditors  seek  to 
recover  their  debts  of  the  stockholders  on  the  ground  that 
the  latter  are  indebted  to  the  corporation  on  their  stock  sub- 
scription.    This  corporation  was  authorized  by  its  charter 
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to  engage  in  the  business  of  buying  and  selling  lands  in 
the  stales  of  Nebraska  and  Iowa;  to  plat  and  lay  out  real 
estate  into  lots,  blocks,  streets,  and  alleys  for  the  purposes 
of  cities,  villages,  and  towns;  to  manufacture  brick,  terra- 
cotta, tiling,  and  other  articles  that  could  be  made  from  fire 
clay;  to  pipe  gas  and  to  mine  coal,  etc.  The  authorized 
capital  stock  of  the  corporation  was  $300,000,  of  which  the 
appellants  Hoile  and  Cooley  took  $240,000,  and  paid  for 
the  same  by  deeding  to  tlie  corporation  620  acres  of  land. 
The  petition  of  the  appellees  filed  in  the  court  below 
charged  that  the  appellants  in  payment  for  the  stock  sob- 
scribed  by  them  fraudulently  turned  into  said  corporation 
certain  real  estate  at  a  false  and  fictitious  valuation,  to  their 
knowledge.  The  district  court  found  that  the  act  of  the 
directors  in  accepting  said  real  estate  in  full  payment  of 
said  stock  was  a  fraud  in  law  as  to  the  creditors  of  said 
corporation.  The  court  also  found  that  the  value  of  the 
real  estate  transferred  to  the  corporation  by  Cooley  and 
Hoile  was  $20,000. 

The  decision  df  this  court  treats  this  conclusion  of  the 
district  court  as  a  finding  that  the  transaction  by  which 
Cooley  and  Hoile  transfered  their  real  estate  to  the  corpo- 
ration in  payment  of  their  stock  subscription  was  a  fraud 
in  fact.  I  do  not  think  the  district  court  found  or  meant 
to  find  that  the  transaction  was  a  fraud  in  fact,  but,  assum- 
ing that  it  did,  let  us  inquire  on  what  evidence  this  finding 
was  based.  Briefly  it  is  that  Cooley  and  Hoile  owned  620 
acres  of  land  and  that  they  conveyed  this  land  to  the  cor- 
poration in  payment  and  satisfaction  of  their  contract  of 
subscription  with  it  to  take  $240,000  of  its  capital  stock ; 
that  this  land  at  that  time  was  worth  only  $20,000,  and 
that  the  debts  of  the  appellees  were  contracted  long  after 
this  transaction.  If  this  evidence  stood  alone — stood  un- 
explained— it  might  support  the  finding,  but  it  does  not 
stand  alone  and  unexplained.  I  quote  the  evidence  givea 
by  appellee's  own  witness. 
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Q.  Do  you  know  whether  at  that  time  there  had  been 
any  prospecting  for  gas;  that  is,  at  the  time  the  conveyance 
of  the  land  was  made  to  the  corporation  ? 

A.  Yes,  sir;  there  had  been  considerable  prospecting  for 
gas  and  they  might  have  incidentally  prospected  for  coal 
at  that  time. 

Q.  Had  gas  been  found  ? 

A.  Yes,  sir. 

Q.  How  long  had  gas  been  found  on  this  farm  at  this 
time?  In  what  quantities;  state  what  you  can  as  to  the 
fact. 

A.  My  recollection  as  to  the  time  of  first  striking  gas 
there  is  that  it  was  perhaps  fifteen  to  eighteen  months  after 
gas  was  first  struck  there  on  this  farm  until  the  transfer  to 
the  Dawson  Town  &  Gas  Company.  As  to  the  quantity  I 
would  not  feel  qualified  to  state  more  than  just  what  I 
could  naturally  see,  not  being  a  gas  expert. 

Q.  Do  you  know  how  many  of  the  gas  wells  were  sunk 
prior  to  this  time? 

A.  As  to  the  number  I  could  not  definitely  say,  more 
than  I  know  that  there  was  one  we  called  the  '^original 
well/'  and  I  think  that  there  were  one  or  two  others,  but  I 
am  not  sure  whether  they  were  sunk.  If  they  were  it  was 
jnst  previous  to  the  time  of  the  Dawson  Town  &  Gas 
Company  buying  this. 

Q.  What  can  you  say  as  to  the  flow  of  the  gas  from  the 
well  or  the  continuity  of  it  and  the  amount  of  it? 

A.  *  *  *  I  have  been  there  a  good  many  times  and 
lived  right  there,  and  of  course  everybody  had  a  natural 
curiosity  to  see  them,  and  I  have  been  there  a  time  or  two 
when  there  were  excursions.  I  know  when  they  were 
turned  on  and  lighted  up  flames  would  flash  up  there 
twenty-five  or  thirty  feet  and  higher. 

Q.  Was  any  use  or  attempted  use  ever  made  of  this  gas 
after  this? 

A.  After  they  acquired  it  f 
27 
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Q.  After  they  acquired  it. 

A.  Yes,  sir. 

Q.  Yoa  may  state  what  use  it  was  put  to. 

A.  These  wells  are  situate  about  a  mile  from  the  town 
of  DawsoD  ♦  *  ♦  and  probably  a  mile  and  a  quarter 
from  what  is  known  as  the  '^  brick  plant/'  and  the  company, 
after  acquiring  these  wells,  laid  pipes  from  the  wells  to  the 
brick  plant  *  *  *  up  to  the  edge  of  the  town  or 
into  where  the  town  was  planned,  *  *  *  and  this  gas 
was  piped  into  our  store,  and  we  burned  it  one  winter;  I 
do  not  know  but  two  winters. 

Q.  Did  they  ever  use  it  at  the  brick  yard  ? 

A.  They  used  it  there  and  they  piped  it  into  the  fur- 
nace under  the  engine,  and  they  also  piped  it  into  the 
brick-kilns. 

Q.  When  were  the  developments  of  coal  made  there? 

A.  The  first  developments? 

Q.  Yes,  sir. 

A.  The  fall  of  1886  and  the  winter  of  1886  and  1887. 

Q.  Do  you  know  anything  about  in  what  quantities  coal 
was  taken  from  this  land  ? 

A.  At  what  time? 

Q.  Well,  after  it  was  developed,  from  1887  on. 

A,  Up  to  what  time? 

Q.  Well,  any  time. 

A.  Well,  they  sunk  a  shaft  in  the  fall  of  1886  and  they 
took  out  coal  that  winter  and  they  run  the  most  of  that 
winter  there;  they  run  from  eight  to  fifteen  miners  and  they 
would  take  out,  oh,  probably  twenty  tons  a  day.     *     »     * 

Q.  How  long  did  this  continue  ? 

A.  Well,  this  continued  until  the  Dawson  Coal  Com- 
pany bought.     *     *     * 

Q.  At  the  time  this  property  was  transferred  to  the 
Dawson  Town  &  Gas  Company  was  any  of  this  land  plat- 
ted into  a  town  site? 

A.  There  had  been  a  survey  made.     *     *     * 
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Q.  Wei),  take  it  in  the  fall  of  1889.  How  much  of  a 
town  was  there  then  ? 

A.  There  were  about  three  hundred  inhabitants. 

Q.  Do  you  know  how  many  of  these  gas  wells  there 
were  there? 

A.  At  the  present  time? 

Q.  Well. 

A.  Well,  they  were  all  there  that  was.  They  were  all 
either  sunk  in  1889  or  previous  to  that.  I  think  there  are 
five  wells,  four  of  these  that  they  have  houses  over  and  use, 
and  the  fifth  one  is  what  we  call  a  gurgle  and  that  is  filled 
with  ^aler  and  they  have  trouble  with  it,  but  there  is  more 
or  less  gas  in  it  *  *  *  I  think  there  is  only  four 
that  is  piped  that  I  spoke  of. 

The  lands  conveyed  to  the  corporation  by  Cooley  and 
Hoile  are  contiguous,  all  situate  in  the  state  of  Iowa,  and 
one  tract  of  about  300  acres  had  been  purchased  by  Cooley 
from  the  Tolle  estate.  Tolle  in  bis  lifetime  had  leased  to 
certain  parties  the  right  to  mine  coal  on  forty  acres  of  the 
lands  conveyed  to  Cooley,  the  lessees  paying  Tolle  a  roy- 
alty of  ten  cents  per  ton.  Now  let  us  hear  once  more  the 
appellee's  witness : 

Q.  Now,  there  has  been  some  other  leases  spoken  of* 
Under  what  particular  portion  of  the  lands  were  those 
leases? 

A.  Those  were  under  the  lands  acquired  by  Mr,  Cooley. 

Q.  In  the  transfer  to  Cooley,  who  acquired  the  right  to 
those  leases,  did  he? 

A.  Yes.     *     *     * 

Q.  So  that  whatever  would  accrue  on  those  leases  would 
belong  to  Mr.  Cooley  instead  of  the  Tolle  heirs? 

A.  Yes,  on  those  leases,  that  is  right.  «  ♦  *  Mr. 
Tolle  died  in  February,  1888.  In  the  spring  of  1887 
*  *  *^  Mr.  Tolle  requested  me  to  make  a  measurement, 
to  take  the  measurement  on  coal  and  estimate  how  much 
royalty  he  would  receive  at  ten  cents  per  ton  on  the  coal. 
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I  made  the  measuremeQts  in  the  first  bank  or  clay  shaft 
that  was  sunk.  *  *  *  j  made  those  measurements, 
and  on  the  figures  that  Mr.  Tolle  gave  me  three  cubic  feet 
per  ton  of  solid  coal,  and  if  the  veins  were  the  same  it 
would  net  him  about  $400  per  acre  if  the  veins  were  the 
same  on  the  otiier  forties  as  they  were  on  this  forty  where 
I  made  the  measurements.     *     *     * 

Q.  What  was  the  thickness  of  the  vein  where  you  made 
the  measurement? 

A.  The  one  vein  was  three  feet  ten  inches,  I  believe. 
These  veins  vary,  however,  in  different  parts  of  the  mine, 
and  they  would  run  from  two  feet  and  one-half  to  fdtir  feet 
and  one-half. 

Q.  Is  this  village  of  Dawson  situate  on  a  part  of  this 
land? 

A.  Yes  J  *  *  *  about  a  mile  and  a  quarter  from  the 
gas  well.    *     *     * 

Q.  It  is  the  coal  land  ? 

A.  Yes,  sir. 

Q.  Has  coal  been  mined  there  continuously  from  that 
time  on? 

A.  No,  sir;  coal  has  not  been  mined  continuously,  that 
is,  if  you  mean  by  that  taken  out  all  the  time,  because  there 
was  a  time  for  nearly  a  year  there  was  no  coal  taken  out* 

Q.  The  mines  were  not  worked? 

A.  No,  sir. 

Q.  When  was  that? 

A.  That  was  previous  to  this  last  fall.     *     *     * 

Q.  When  was  it  first  discovered  on  the  York  farm;  part 
of  the  land  conveyed  by  Cooley? 

A.  It  must  have  been  in  1888. 

Q.  Prior  to  the  development  and  discovery  of  gas  and 
the  development  of  coal  there,  how  much  of  a  town  was 
Dawson  ? 

A.  Well,  in  January,  1887,  there  wasn't  only  four  or  five 
houses  in  Dawson.     *     ♦     * 
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Q.  How  maDj  houses  were  there  in  January,  1888? 

A.  Well,  I  should  sajjust  estimating  from  my  reoollec* 
tion^  about  fifty. 

Q.  After  the  purchase  of  this  land  *  *  *  was  tiiere 
any  town  platted  known  as  the  town  of  Dawson^  by  the 
Dawson  Town  &  Gas  Company  ? 

A.  Yes,  sir. 

Q.  How  many  acres? 

A.  One  hundred  and  sixty. 

Q.  Did  you  sell  any  of  these  lots? 

A.  A  few;  yes. 

Q.  At  what  price? 

A.  They  varied  in  price. 

Q.  What  did  the  business  lots  sell  for? 

A.  From  $125  to  $266. 

Q.  How  many  miners  worked  there? 

A.  All  the  way  from  one  hundred  and  fifty  down  at 
different  times. 

Q.  How  large  a  brick  plant  was  started  there  after  tiie 
gas  was  used? 

A.  The  main  part  of  the  building  was  about  sixty  by 
sixty-five  or  seventy-five  and  the  drying  room  was  about 
fifty  by  probably  one  hundred  and  fifty. 

Q.  Do  you  know  anything  about  the  fire  clay  there  un- 
der that  ground  ? 

A.  I  know  there  is  fire  clay  there. 

Q.  To  what  extent? 

A.  I  do  not  know. 

Q.  Did  you  ever  make  an  examination? 

A.  No,  sir;  no  personal  examination.  I  have  been  in 
the  mines  where  fire  clay  was  and  asked  miners  about  it. 

Q.  Out  of  what  was  brick  manufactured? 

A.  Brick  was  manufactured  out  of  shale  and  fire  clay. 

Q.  Where  was  that  latter  to  be  obtained? 

A.  Out  of  the  coal  mines,  and  I  think  some  little  sur- 
face clay  was  used,  but  not  very  much. 
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Q.  And  that  was  all  understood  and  known  to  exist 
there  at  the  time  of  this  sale  by  the  Tolle  heirs  to  Cooley? 

A.  Yes,  sir. 

The  evidence  quoted  above  stands  absolutely  uncontra- 
dicted, and  is  the  evidence  introduced  by  the  appellee 
itself.  This  evidence  does  not  show  that  the  appellants 
intentionally  overvalued  the  lands  which  they  conveyed 
to  the  corporation  in  payment  of  their  stock  subscrip- 
tion. Granted  that  subsequent  events  have  proved  that 
the  appellants  erred  in  their  judgment  as  to  the  valuation 
put  on  their  lands,  will  the  evidence  that  the  appellants 
erred  in  their  judgment  support  a  finding  of  fraud?  I 
think  that  this  evidence  shows  that  at  the  time  these  lands 
were  deeded  to  the  corporation  for  its  stock  it  was  honestly 
believed  and  reasonably  believed  by  the  appellants  that 
they  were  coal,  gas,  and  fire  clay  Ian<l9.  Shafts  had  been 
sunk,  coal  had  been  mined  on  part  of  the  lands,  on  other 
parts  of  the  lands  wells  had  been  drilled  and  inflammable 
gas  had  been  found,  and  the  existence  of  these  facts  led  to 
the  organization  of  this  corporation.  The  evidence  further 
shows  what  appellants  did  after  they  became  stockholders 
of  this  corporation,  and  this  is  important  here  in  determin- 
ing with  what  intention  they  made  the  transfer  and  took 
the  stock;  and  the  evidence  shows  that  these  appellants 
expended  thousands  of  dollars  of  their  money  in  efforts  to 
develop  these  lands  believed  to  be  coal  and  gas  lands,  and 
had  these  proved  to  be  what  they  appeared,  if  their  devel- 
opment had  disclosed  valuable  coal  and  oil  deposits,  who 
can  estimate  their  value?  Yet  the  transaction  by  which 
the  corporation  became  possessed  of  these  lands  and  the 
intent  with  which  they  were  conveyed  by  the  appellants 
would  have  been  the  same  transaction  and  the  same  intent. 
A  transaction  cannot  be  said  to  be  in  good  faith  simply  be- 
cause successful,  nor  can  a  fraudulent  intent  be  inferred 
because  the  transaction  proved  unsuccessful.  Fraud  will 
never  be  imputed  when  the  circumstances  and  facts  upon 
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which  it  is  predicated  may  consist  with  honesty  and  purity 
of  purpose.  {Clemens  v,  Brillharty  17  Neb,,  335.)  Is  it 
not  clear  that  this  evidence  is  entirely  consistent  with 
the  theory  of  honesty  of  purpose  on  the  part  of  these 
appellants?  Overvaluation  of  property  will  not  of  it- 
self support  a  finding  that  the  transaction  was  fraudulent, 
but  the  proof  must  show  that  such  overvaluation  was 
made  intentionally  and  with  a  sinister  motive.  {Schenck  v. 
Andrews,  67  N.  Y.,  133;  Boynton  v.  Andrews,  63  N.  Y., 
93;  Lake  Superior  Iron  Co.  v.  Drexel,  90  N.  Y.,  87.) 
An  overvaluation  of  property  aflPords  no  ground  of  com- 
plaint to  creditors  of  the  corporation,  provided  such  pay- 
ment is  made  and  accepted  in  good  faith.  {Young  v.  Erie 
Iron  Co.,  65  Mich.,  111.)  While  the  contract  stands  un- 
impeached  as  fraudulent,  the  courts,  even  where  the  rights 
of  creditorsare  involved,  will  treat  that  as  a  payment  which 
the  parties  have  agreed  should  be  a  payment  {Phelan  v. 
Hazard,  5  Dill.  [U.  S.],  45);  and  the  fraud  must  be  an 
actual  fraud  in  the  sense  of  a  dishonest  purpose,  not  a  theo- 
retical fraud  {Bank  of  Fort  Madison  v.  Alden,  129  U.  S., 
372).  If  these  appellants  have  not  paid  in  full  their  stock 
subscription,  they  are  indebted  to  the  corporation;  but  the 
appellee  has  no  greater  rights  against  the  appellants  than 
the  corporation  has;  and  how  can  it  be  said  under  this  evi- 
dence that  this  corporation  could  impeach  this  transaction 
between  it  and  Cooley  and  Hoile  for  fraud?  If  the  cor- 
poration cannot  impeach  the  contract,  the  creditors  cannot 
do  it.  There  is  no  evidence  in  this  record  that  Cooley  and 
Hoile,  or  either  of  them,  in  anything  that  they  did  in  and 
by  which  they  became  stockholders  of  this  Corporation, 
were  actuated  by  other  than  the  purest  motives.  In  Ooit 
V.  Gold  Amalgamating  Co.,  119  U.  S.,  344,  the  capital 
stock  of  the  corporation  was  fixed  at  $100,000.  Previous 
to  the  organization  of  the  corporation  the  incorporators  had 
been  engaged  in  mining  operations,  and  when  the  corpora- 
lion  was  oi^nized  they  turned  in  their  mining  property  to 
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the  corporation  in  payment  of  the  full  amount  of  the  capi- 
tal stock  taken  by  them.  The  corporation  became  insolvent, 
and  a  creditor  having  obtained  a  judgment  against  it  had 
execution  issued,  and  it  being  returned  no  property  found, 
he  sued  the  stockholders  to  recover  his  debt,  the  ground  of 
his  action  being  that  the  property  turned  in  by  the  stock- 
holders to  the  corporation  in  payment  of  the  stock  sub- 
scribed was  turned  in  at  a  fictitious  valuation.  The  evi- 
dence disclosed  that  the  property,  when  turned  into  the 
corporation,  was  of  small  value  as  compared  to  the  amount 
of  stock  given  for  it,  but  that  the  stockholders,  the  nature 
of  the  property  considered,  had  good  reason  to  believe  that 
it  was  of  as  great  value  as  that  put  upon  it  by  them  and 
that  the  entire  transaction  was  in  good  faith  and  not  en* 
tered  into  for  the  purpose  of  putting  the  stock  on  the 
market,  selling  it,  and  keeping  the  proceeds  and  thus  vic- 
timizing the  public,  but  with  a  view  on  the  part  of  the 
stockholders  to  develop  the  mines  supposed  to  be  on  the 
property.  The  argument  was  that  the  transaction  should 
be  held  fraudulent  solely  on  the  overvaluation  of  the  prop- 
erty transferred  to  the  corporation.  The  court  said :  **  If 
it  were  proved  that  actual  fraud  was  committed  in  the  pay* 
ment  of  the  stock,  and  that  the  complainant  had  given 
credit  to  the  company  from  a  belief  that  its  stock  was  fully 
paid,  there  would  undoubtedly  be  substantial  ground  for  the 
relief  asked.  But  where  *  »  *  ^]^q  shareholders 
honestly  and  in  good  faith  put  in  property  instead  of  money 
in  payment  of  their  subscription,  third  parties  have  no 
ground  of  complaint.  *  *  *  Where  full  paid  stock  is 
issued  for  property  received,  there  must  be  actual  fraud  in 
the  transaction  to  enable  creditors  of  the  corporation  to 
call  the  stockholders  to  account.''  To  the  same  effect  aee 
Peck  V.  Coa/field  Coed  Co.,  11  111.  App.,  88;  (haljield  Goal 
Co.  V,  Peek,  98  III.,  139.  They  believed,  and  the  evidenoe 
shows  that  they  believed,  and  they  had  good  reason  to  be- 
lieve, and  the  evidence  shows  that  they  had  such  reasoD  to 
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believe,  that  these  properties  were  worth  at  the  time  thej 
transferred  them  to  this  corporation  four  or  five  hundred 
dollars  an  acre.  They  proved  their  faith  by  what  they 
did.  They  paid  thousands  of  dollars  for  these  lands  and 
they  spent  thousands  of  dollars  in  their  efforts  to  develop 
them  after  they  became  the  property  of  the  corporation. 
The  evidence  does  not  show,  it  does  not  tend  to  show,  that 
they  organized  this  corporation  for  the  purpose  of  victimis- 
ing the  public;  they  did  not  organize  it  for  the  purpose  of 
patting  this  stock  upon  the  market  and  selling  it  and  pocket- 
ing the  proceeds.  The  finding  of  a  district  court  is  entitled 
to  serious  consideration  and  great  weight,  but  if  the  learned 
district  court  found  in  this  action  that  the  act  of  the  appel- 
lants in  paying  for  their  stock  in  the  land  conveyed  to  the 
corporation  was  fraudulent,  the  finding  has  no  evidence 
upon  which  to  rest.  The  effect  of  this  finding  is  to  stamp 
the  intention  with  which  an  act  is  done  fraudulent  or  not 
as  it  may  finally  turn  out  that  the  party  in  doing  the  act 
did  or  did  not  err  in  his  judgment;  and  where  the  act  is  a 
part  of  a  commercial  venture,  whether  or  not  it  is  fraudu- 
lent is  made  to  depend  upon  the  success  or  failure  of  such 
venture.     To  this  I  cannot  agree. 


46    361 
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Criminal  Iaw:  Motion  vob  Nbw  Tbial:  Hisoonduct  or 
JUBT:  Evidbnob:  Revibw.  a  defendant  oonTicted  of  a  felon  j, 
in  support  of  his  motion  for  a  new  trial,  filed  an  afBdaTit  alleg- 
ing misoondnct  of  the  Jury  while  deliberating.  The  statements 
oi  the  afildaTit  were  not  corroborated,  and  it  did  not  appear  bj 
what  means  the  affiant  obtained  possession  of  the  facts  alleged  to 
eonstltnte  the  misoondnct  The  averments  of  the  affidavit  were 
Bot  denied  by  the  state.  HM,  (1)  That  the  trial  oonrt  was  not 
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obliged  to  take  the  statements  of  the  affidavit  as  trne;  (2)  that 
whether  there  had  been  miscondact  of  the  jury  was  a  question 
of  fact  for  the  district  judge;  (3)  that  in  trying  snch  issne  the 
district  judge  had  a  right  to  weigh  and  consider,  as  against  tha 
statements  in  the  impeaching  affidavit,  the  presumption  of  law 
that  the  jurors  had  obeyed  their  oaths. 

2   .  Sentence:   Questioning  Convict.    A  district  court, 

when  called  upon  to  pronounce  judgment  against  a  person  con- 
victed of  a  felony,  is  not  limited  to  the  sole  question  whether  the 
person  so  convicted  has  anything  to  say  why  judgment  should 
not  be  pronounced  against  him. 

3.  :  :  .     The  district  court  in  such  a  case  has  no 

authority  to  coerce  an  answer  from  a  prisoner  to  any  question 
whatever;  but  what  inquiries  the  court  shall  make  of  such  a  pris- 
oner, aside  from  the  inquiries  provided  by  statute,  or  whether 
any,  is  a  matter  resting  entirely  in  its  discretion. 

4.  Bobbery:  Sentence.    The  obvious  intent  of  the  statute  in 

fixing  the  punishment  for  the  crime  of  robbery  at  imprisonment 
from  three  to  fifteen  years  was  to  invest  the  trial  court  with 
discretion  to  grade  the  punishment,  within  the  limits  of  the 
statute,  according  to  the  enormity  of  the  ofi'ense;  to  take  into 
consideration  in  fixing  the  punishment  all  the  circumstances 
in  evidence  under  which  the  crime  was  committed;  perhaps  ta 
consider  the  age,  the  mental  condition,  and  the  previous  good 
character  of  the  person  convicted. 

5.  :  Evidence.     In  a  prosecution  for  robbery  everything  said 

and  done  by  the  prosecuting  witness  and  the  prisoner  at  the 
time  of  the  felonious  assault  is  competent  evidence  as  being  a 
part  of  that  transaction. 

6.  :   Information:    Allegation   as   to   Chabactbb   of 

Money.  An  information  for  robbery  charged  the  prisoner  with 
having  robbed  the  prosecuting  witness  of  $14.50,  *'good  and  law- 
ful money  of  the  United  States."  Held,  That  the  averment  as 
to  the  character  of  the  money  was  surplusage  and  need  not  be 
proved  in  order  to  sustain  the  conviction.  (Criminal  Code,  sec 
420.) 

7.  Modification  of  Instructions.    It  is  error  for  the  district 

court  to  modify  an  instruction  requested,  by  interlineation  or 
erasure,  and  thus  give  such  an  instruction.  (Compiled  Statates, 
ch.  19,  sec.  63.) 

8.  Bo  view.    To  secure  the  reversal  of  a  judgment  in  an  error  pio- 

eeeding  to  this  court  it  is  not  enough  to  establish  that  the  di»- 
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trict  court  erred ,  but  it  must  appear  from  the  record  that  such 
error  may  have  caused  or  contributed  to  the  judgment  under  re- 
Tiew  and  thus  have  prejudiced  the  complaining  party. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Strode,  J. 

The  facts  are  stated  by  the  commissioner. 

Walter  A,  Leese^  for  plaintiff  in  error: 

A  juror  during  deliberation  upon  the  verdict  made  state- 
ments of  facts  in  the  case  within  his  own  personal  knowl- 
edge. These  statements  were  prejudicial  to  plaintiff  in 
error  and  are  grounds  of  reversal.  {Richards  t\  Slate,  36 
Neb.,  18;  Wood  River  Bank  v.  Dodge,  36  Neb.,  708;  An- 
shicks  V.  State,  6  Tex.  App.,  524 ;  Wharton  v.  State,  45 
Tex.,  2;  Whishw  v.  Mon^Ul,  68  Me.,  362;  Morton  v.  State, 
1  B.  J.  Lea  [Tenn.],  498;  Boody  v.  State,  4  Yerg.  [Tenn.], 
Ill ;   Wade  v.  Ordway,  57  Tenn.,  229.) 

The  information  alleges  the  robbery  of  fourteen  dollars 
and  fifty  cents  "in  good  and  lawful  money  of  the  United 
States.'^  Torn  bills  are  not  admissible  to  prove  this  allega- 
tion. (Taylor  v.  State,  29  N.  E.  Rep.  [Ind.],  415;  Coffelt 
V.  tkate,  11  S.  W.  Rep.  [Tex.],  639.) 

The  court  erred  in  giving  an  instruction  modified  by  in- 
terlineations. (Consolidated  Statutes,  sec.  1072.) 

The  court,  in  defining  the  crime  of  robbery,  should  have 
instructed  on  the  crime  of  larceny,  and  larceny  from  the 
person.  Where  the  court  undertakes  to  define  the  elements 
of  the  crime  it  should  define  the  lesser  offenses  included  in 
the  crime.  (Stevens  v.  State,  19  Neb.,  647;  Brown  r.  State, 
33  Neb.,  354,  34  Neb.,  448.) 

C  W.  darling,  also  for  plaintiff  in  error. 

A.  8.  Churchill,  Attorney  Oeneral,  and  George  A.  Day, 
Deputy  Attorney  Genera!,  for  the  state. 
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Ragan,  C. 

In  the  district  court  of  Lancaster  county  C.  W.  Traoey 
was  convicted  of  the  crime  of  robbery  and  sentenced  to  the 
state  penitentiary  for  seven  years.  He  brings  the  judg- 
ment of  the  district  court  here  for  review  and  assigns  as  a 
reason  for  its  reversal  the  following  alleged  errors: 

1.  In  support  of  his  motion  for  a  new  trial  Tracey  filed 
in  the  district  court  an  affidavit  alleging  that  while  the 
jury  that  convicted  him  was  deliberating  upon  its  verdict 
one  of  the  jurors  stated  to  his  fellows  that  he  was  person- 
ally acquainted  with  a  witness  who  had  testified  on  the 
trial  in  behalf  of  the  prisoner;  that  this  witness  was  an 
unchaste  woman,  unworthy  of  belief,  and  that  her  testi- 
mony could  not  be  relied  upon ;    that  another  juror,  while 
the  jury  was  deliberating  upon  its  verdict,  stated  to  his 
fellows  that  he  also  was  personally  acquainted  with  said 
witness;   that  he  knew  her  when  she  was  a  respectable 
woman;  that  he  now  knew  her  to  be  unchaste  and  un- 
worthy of  belief.      The  witness  referred  to  testified  on  the 
trial  in  behalf  of  the  prisoner  and  her  evidence  tended  to 
establish  an  alibi  in  his  favor.     The  reputation  of  this  wit- 
ness for  veracity  was  not  assailed  on  the  trial.     The  state- 
ments made  by  the  prisoner  in  his  affidavit  were  not  denied 
by  the  state  at  the  hearing  of  the  motion  for  a  new  trial,  and 
it  is  to  be  observed  that  the  prisoner  does  not  state  in  his 
affidavit  by  what  means  he  became  possessed  of  what  he 
alleges  occurred  in  the  jury  room  while  the  jury  was  delib- 
erating.    The  argument  is  now  made  that  since  the  testi- 
mony of  the  said  witness  was  material,  and  if  believed   by 
the  jury,  established  the  innocence  of  the  prisoner  of  the 
crime  for  which  he  was  tried,  and  since  the  reputation  of 
said  witness  for  veracity  was  not  assailed  on  the  trial  and 
the  truth  of  the  statements  made  by  the  prisoner  in  his  aflS- 
davit  was  not  denied  by  the  state,  that  the  district  court 
was  compelled  to  take  the  statements  made  in  such  affida- 
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vit  as  true,  and  that  sucli  statements  show  such  misconduct 
on  the  part  of  the  jury  as  to  vitiate  the  verdict,  and  that 
the  district  court  erred  in  not  so  holding ;  but  we  are  of 
opinion  that  the  trial  judge  was  not  compelled  to  take  the 
statements  made  in  the  prisoner's  affidavit  as  true.  The 
district  court,  in  trying  the  issues  presented  by  the  motion 
for  a  new  trial,  had  the  right,  if  it  was  not  obliged,  to  indulge 
the  presumption  that  the  jurors  had  been  mindful  of  the 
oaths  which  they  took,  and  had  found  the  verdict  which 
they  had  solely  upon  the  evidence  introduced  on  the  trial 
of  the  case.  What  were  the  issues  presented?  Whether 
the  juror  had  been  guilty  of  such  misconduct  as  to  vitiate 
the  verdict.  This  was  a  question  of  fact  to  be  determined 
by  the  trial  court  from  the  competent  evidence  before  it 
bearing  on  the  subject.  The  law  supplied,  by  presumption, 
the  evidence  on  the  one  hand  that  the  jurors  had  obeyed 
their  oaths.  This  evidence,  this  presumption,  the  district 
court  weighed  and  considered;  on  the  other  hand  it  weighed 
and  considered  the  statements  made  by  the  prisoner  in  his 
affidavit  impeaching  the  verdict;  and  after  weighing  this 
presumption  in  support  of  the  verdict  and  the  affidavit  of 
the  prisoner  against  the  verdict  it  reached  the  conclusion 
that  the  evidence  did  not  support  the  assault  made  upon 
the  verdict.  We  think  that  the  evidence  before  the  district 
judge  justified  the  conclusion  reached.  We  agree  with  the 
supreme  court  of  South  Carolina  in  Slate  v,  Duesioey  1  Bay, 
377,  where  it  is  said  there  is  no  rule  of  law  which  requires 
a  trial  judge  to  believe  affidavits  filed  impeaching  a  verdict, 
even  though  such  affidavits  are  not  contradicted,  since  the 
jurors  themselves  are  under  oath  to  well  and  truly  try,  etc. 
The  evidence  for  and  against  impeaching  a  verdict  in  such 
a  case  is  the  oaths  of  the  jurors  upon  the  one  side,  coupled 
with  the  presumption  that  they  have  obeyed  such  oaths,  and 
the  statements  in  the  impeaching  affidavits  upon  the  other 
side. 

2.  When  Tracey  was  arraigned  for  sentence  in  the  dis- 
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trict  courtrhe  was  asked  by  the  trial  judge  how  many  teriiiii 
he  had  already  served  in  the  state  penitentiary,  and  he  an- 
swered ^Hwo/'     The  record  does  not  disclose  that  Traoey 
made  any  objection  whatever  to  answering  this  question. 
So  far  as  the  record  shows,  the  question  was  promptly  and 
voluntarily  answered.     It  is  now  insisted  that  the  district 
court  had  no  authority  of  law  for  making  such  inquiry ; 
that  the  only  object  which  the  trial  judge  could  have  had 
in  making  the  inquiry  was  to  increase  the  punishment  of 
the  prisoner  for  the  crime  of  which  he  stood  convicted  if 
it  should  turn  out  that  the  prisoner  had  previously  been  in 
the  penitentiary.     Section  495  of  the  Criminal  Code  pro- 
vides: '^  Before  the  sentence  is  pronounced,  the  defendant 
must  be  informed  by  the  court  of  the  verdict  of  the  jury, 
and  asked  whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced  against  him.''     We  do  not  think 
that  a  district  court,  when  called  upon  to  pronounce  judg- 
ment against  a  person  convicted  of  a  felony,  is  limited  to 
the  sole  question  whether  the  person  so  convicted  has  any- 
thing to  say  why  judgment  should  not   be  pronounced 
against  him.     This  provision  is  for  the  benefit  of  the  pris- 
oner, is  mandatory  in  his  behalf,  and  if  not  complied  with 
is   ground  for  setting  aside  the   judgment   pronounced. 
{Dodge  v.  People^  4  Neb.,  222.)     We  do  not  decide  that 
the  court  has  any  authority  to  coerce  an  answer  from  a 
prisoner  arraigned  for  a  sentence  to  any  question  whatever, 
but  what  inquiries  a  court  may  make  of  such  a  prisoner, 
aside  from  the  inquiry  provided  by  the  statute,  or  whctlier 
any,  is  a  matter  resting  entirely  in  the  discretion  of  the 
court.     We  do  not  know  what  the  object  of  the  trial  judge 
was  in  inquiring  of  the  plaintiff  in  error  as  to  his  having 
previously  been  in  the  penitentiary,  nor  are  we  obliged  in 
this  case  to  determine  whether  the  court  may  take  into 
consideration  information  so  obtained  from  the  prisoner  in 
fixing  his  punishment  for  the  crime  of  whioh  he  stands 
convicted.    The  law  fixes  the  punishment  for  the  crime  of 
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robbery,  of  which  the  plaintiff  in  error  was  convict ed,  at  im- 
prisonment in  the  penitentiary  for  not  less  than  three  and 
not  more  than  fifteen  years.  In  this  case,  as  already  stated, 
the  plaintiff  in  error  was  sentenced  to  the  state  peniten- 
tiary for  seven  years.  If  the  district  judge  in  fixing  this 
pnnishment  took  into  consideration  that  the  plaintiff  had 
previously  been  twice  in  the  penitentiary,  such  &ct  does 
not  appear  in  the  record.  The  obvious  intent  of  the  stat- 
ute in  fixing  the  punishment  for  the  crime  of  robbery  at 
imprisonment  from  three  to  fifteen  years  was  to  invest  the 
trial  court  with  discretion  to  grade  the  punishment — within 
the  limits  of  the  statute — according  to  the  enormity  of  the 
offense ;  to  take  into  consideration  in  fixing  the  punishment 
all  the  circumstances  in  evidence  under  which  the  crime 
was  committed;  perhaps  to  consider  the  age,  the  mental 
condition  and  the  previous  good  character  of  the  person 
convicted.  True  the  district  court  may  determine  what 
penalty  shall  be  imposed  solely  from  the  evidence  produced 
before  the  jury  on  the  trial,  but  we  do  not  think  that  the 
oonrt  is  confined  to  that  evidence  alone  in  fixing  the  pun- 
ishment. When  the  prisoner  is  inquired  of  by  the  court 
whether  he  has  anything  to  say  why  judgment  should  not 
be  pronounced  against  him  be  may  make  such  statements 
of  his  previous  good  behavior,  of  his  previous  good  char- 
acter, of  his  age,  of  his  condition  at  the  time  he  committed 
the  offense,  and  the  influences  which  were  brought  to  bear 
upon  him  and  led  to  his  commission  of  the  crime  as  may 
induce  the  court  '^  to  temper  justice  with  mercy "  and  to 
give  the  prisoner  the  least  punishment  provided  for  by  the 
statute;  and  we  cannot  say  that  such  action  on  his  part 
would  be  an  abuse  of  his  discretion. 

3.  On  the  trial  the  state  introduced  evidence  which 
tended  to  show  that  on  the  night  of  the  14th  of  April, 
1893,  one  Osterlow  was  in  the  city  of  Lincoln  intoxicated 
and  drinking  intoxicants;  that  about  midnight  Osterlow 
got  into  a  hack  at  a  hotel  for  the  purpose  of  driving  to  his 
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home.  The  plaiDtiff  in  error,  who  was  a  hackdriver^  and 
two  other  hack  drivers  were  also  in  or  on  the  hack.  They 
drove  the  hack  in  which  Osterlow  was  to  the  outskirts  of 
the  city  near  a  park  where  there  were  few  people  living. 
There  they  stopped  the  hack  Jerked  Osterlow  out,  knocked 
him  down,  demanded  his  money,  and  one  of  the  three  put 
his  hand  in  Osterlow's  pocket  and  took  therefrom  silver 
amounting  to  about  three  dollars.  In  the  scuffle  Osterlow 
held  in  his  hand  two  five-dollar  bills,  and  one  of  the  par- 
ties in  attempting  to  take  these  bills  from  OsterloVs  hand 
tore  them  in  two.  The  three  parties  then  drove  away, 
leaving  Osterlow  on  the  ground  and  in  possession  of  the 
torn  five-dollar  bills,  or  the  two  pieces  of  said  bills.  On 
the  trial  the  state  offered  in  evidence  these  two  parts  of  said 
two  five-dollar  bills  which  had  been  retained  by  Osterlow. 
To  this  evidence  the  plaintifi^  in  error  objected,  on  the 
ground  that  the  indictment  charged  the  plaintiff  with  rob- 
bing Osterlow  of  $14.60,  ''of  good  and  lawful  money  of 
the  United  States;"  that  the  torn  bills  offered  in  evidence 
had  not  been  proven  to  be  good  and  lawful  money  of  the 
United  States,  and  it  had  not  been  shown  that  they  had 
any  value.  The  objection  was  overruled,  the  torn  bills  ad- 
mitted in  evidence,  and  this  ruling  of  the  district  court  is 
now  assigned  as  error.  Conceding  that  these  torn  bills 
had  not  been  shown  to  be  good  and  lawful  money  of  the 
United  States,  and  had  not  been  shown  to  have  any  value, 
we  still  think  that  the  court  did  not  err  in  permitting  the 
torn  bills  to  be  introduced  in  evidence.  These  bills  tended 
to  corroborate  the  evidence  of  Osterlow  as  to  the  felonious 
assault  made  upon  him  by  the  plaintiff  in  error  and  the 
others  with  intent  to  rob  him.  These  torn  bills  were  the 
results  of  what  occurred  at  the  time  the  assault  with  intent 
to  rob  was  made,  and  for  that  reason  alone,  if  for  no  other, 
they  were  admissible  in  evidence.  Everything  said  and 
done  at  the  time  of  the  felonious  assault  was  oompetent 
evidence  as  being  a  part  of  that  transaction. 
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4.  The  plaintiff  in  error  requested  the  court  to  charge 
the  jury  as  follows;  ''If  you  find  from  the  evidence  that 
DO  money  was  taken  from  the  person  or  custody  of  the 
prosecuting  witness,  Osterlow,  at  the  time  of  the  alleged 
robbery,  then  the  defendant  is  not  guilty  of  the  crime 
charged  in  the  information,  and  it  is  your  duty  to  return  a 
verdict  accordingly.  In  cousidering  whether  or  not  any 
money  was  so  taken,  it  is  the  duty  of  the  state  to  prove 
beyond  a  reasonable  doubt  that  some  money  other  than  the 
torn  biUs  was  so  taken,  or  to  prove  that  the  defendant  took, 
or  assisted  in  taking,  such  torn  bilky  and  that  the  parts  of 
such  torn  bUh  thus  taken  were  redeemable  at  their  former 
full  value.*^  The  refusal  of  the  district  court  to  give  this 
instruction  is  the  next  error  assigned  here.  The  instruc- 
tion was  requested  upon  the  theory  that  as  the  plaintiff  in 
error  was  charged  in  the  information  with  having  robbed 
Osterlow  of  $14.50,  of  good  and  lawful  money  gf  the 
United  States,  it  was  incuifibent  upon  the  state  to  prove 
beyond  a  reasonable  doubt  that  whatever  money  was  taken 
from  Odterlow  by  the  plaintiff  in  error,  or  his  accom- 
plices, was  in  fact  good  and  lawful  money  of  the  United 
States.  Section  420  of  the  Criminal  Code  provides:  "In 
every  indictment  in  which  it  shall  be  necessary  to  make 
any  averment  as  to  any  money,  or  bank  bill,  or  notes, 
United  States  treasury  notes,  postal  and  fractional  currency, 
or  other  bills,  bonds,  or  notes,  issued  by  lawful  authority 
and  intended  to  pass  and  circulate  as  money,  it  shall  be 
sufficient  to  describe  such  money  or  bills,  notes,  currency, 
or  bonds,  simply  as  money,  without  specifying  any  partic- 
ular coin,  note,  bill  or  bond ;  and  such  allegation  shall  be 
sustained  by  proof  of  any  amount  of  coin  or  of  any  such  note 
bill,  currency,  or  bond,  although  the  particular  species  of  coin 
of  which  such  amount  was  composed,  or  the  particular  nature 
of  such  note,  bill,  currency,  or  bond  shall  not  be  proved." 
In  view  of  this  provision  of  the  Criminal  Code  we  think 
that  the  expression  in  the  information,  "good  and  lawful 
28 
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mouey  of  the  United  States/'  was  surplusage,  and  that  the 
state,  in  order  to  convict^  was  not  bound  to  prove  that  the 
money  of  which  Osterlow  was  robbed  was  good  and  law- 
ful money  of  the  United  States.  We  are  aware  that  a  con* 
trary  conclusion  was  reached  in  Taylor  v.  State,  29  N.  E. 
Eep.  [Ind.],  41 5,  in  which  state  there  is  a  statute  almost 
identical  with  ours  quoted  above.  We  do  not  know  how 
the  supreme  court  of  Indiana  reached  the  conclusion  it  did 
in  view  of  the  statute.  With  all  due  deference  to  that 
court  we  feel  bound  to  follow  the  express  provision  of  our 
statute  rather  than  the  decision.  In  Coffelt  v.  Slate,  11  S. 
W.  Rep.  [Tex.]y  639,  it  was  held,  where  an  indictment  for 
robbery  alleged  that  the  money  taken  was  ''good  and  law- 
ful money  of  the  United  States,"  that  in  order  to  convict 
the  state  was  compelled  to  prove  that  the  money  was  of  the 
character  alleged  in  the  information.  In  the  absence  of  a 
statutory  provision,  such  as  ours,  we  have  no  doubt  but 
that  is  correct.  The  court  did  not  err  in  refusing  to  give 
this  instruction. 

6.  The  court  modified  the  instruction  quoted  above,  re- 
quested by  the  plaintiff  in  error,  by  drawing  a  line  with 
a  pen  through  the  words  in  italics  in  said  instruction^ 
and  as  thus  modified  gave  the  instruction.  The  action 
of  the  court  in  giving  the  instruction  as  thus  modified 
by  interlineation  and  erasure  is  another  of  the  errors  as- 
signed here  by  the  plaintiff  in  error.  Section  53,  chapter 
19,  Compiled  Statutes,  provides:  ''If  the  court  refuse  a 
written  instruction  as  demanded,  but  give  the  same  with 
a  modification,  which  the  court  may  do,  such  modification, 
shall  not  be  by  interlineation  or  erasure,  but  shall  be  well 
defined  and  shall  follow  some  such  characterizing  words,  as 
'  changed  thus,'  which  words  shall  themselves  indicate  that 
the  same  was  refused  as  demanded."  There  can  be  no 
doubt  but  that  the  district  judge— doubtless  unwittingly — 
disregarded  this  plain  provision  of  the  statute  in  giving  to 
the  jury  this  instruction  erased  and  interlined  as  it  was; 
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but  the  instraction  was  not  excepted  to  on  that  account,  aud 
the  instruction  as  originally  drawn,  we  have  seen,  was  one 
to  which  the  plaintiff  in  error  was  not  entitled  aud  the  in-- 
struction  as  given  hj  the  court  correctly  stated  the  law. 
The  assignment  must  therefore  be  overruled.  To  secure 
the  reversal  of  a  judgment  of  a  district  court  it  is  not 
enough,  in  an  error  proceeding,  to  establish  the  fact  that 
the  court  erred,  but  it  must  appear  from  the  record  that 
there  was  an  exception  to  the  act  and  that  such  error  may 
have  prejudiced  the  party  complaining  of  it.  In  other 
words,  it  must  appear  that  the  error  of  the  court  may  have 
caused  or  contributed  to  the  judgment  complained  of. 

6.  Another  error  assigned  is  that  the  verdict  of  the  jury 
is  not  supported  by  sufficient  evidence.  Without  summa-^ 
rizing  it  here  we  have  not  the  slightest  doubt  but  that  it  is. 
If  all  consideration  of  the  evidence  relating  to  the  twa 
five-dollar  bills  which  Osterlow  claims  he  had  in  his  pos- 
session at  the  time  he  was  assaulted  by  the  plaintiff  in 
error  and  his  accomplices  be  disregarded,  there  is  sufficient 
evidence  remaining  in  the  record  to  show  that  the  plaintiff" 
in  error  and  his  accomplices,  at  the  time  they  assaulted 
Osterlow,  robbed  him  of  three  dollars  of  silver. 

Counsel  for  the  plaintiff  in  error  also  indulges  in  criti- 
cisms upon  certain  other  instructions  given  by  the  trial 
court.  We  have  carefully  examined  all  these  instructions 
and  find  no  criticism  which  we  think  merits  our  further 
attention.   The  judgment  of  the  district  court  is  in  all  things- 


Affirmed. 
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Elizabeth  Galligher,  appellant,  v.  William  J. 

CONNELL  ET   AL.,  APPELLEES. 

Filed  Noybmbbb  8, 1895.    No.  5515. 

Quieting  Title :  Stabb  Dbcisis.  The  facts  in  this  case  and  the 
law  applicable  thereto  are  sabstaniially  the  same  as  those  in 
Conndl  v,  Qalligher,  36  Neb. ,  749,  and  39  Neb. ,  793,  and  following 
these  cases,  the  decree  is  affirmed. 

Appeal  from  the  district  coart  of  Douglas  county. 
Heard  below  before  Doane,  J. 

Gregory f  Day  &  Day^  for  appellant. 

Connell  &  Ives,  contra, 

Ragan,  C. 

This  is  in  appeal  from  a  decree  of  the  district  court  of 
Douglas  county.  The  action  was  one  in  equity  brought  by 
Mrs.  Galligher  against  Connell  and  others  to  have  quieted 
and  confirmed  in  her  the  title  to  certain  real  estate.  The 
real  estate  involved  is  a  part  of  the  tracts,  the  title  to  which 
was  litigated  in  Connell  v.  Galligher,  36  Neb.,  749,  39  Neb., 
793.  The  decision  of  the  court  in  this  last  case  controls  and 
supports  the  decree  appealed  from.  In  the  case  at  bar  the 
district  court  found  s{)ecially  that  Connell  was  the  owner 
of  the  legal  title  to  the  premises  in  controversy.  This  find- 
ing was  correct  under  the  facts  in  evidence  and  the  law. 
(See  Connell  v.  Oalligher,  36  and  39  Neb.,  supra,  in  which 
the  evidence  was  substantially  the  same  as  in  the  case  under 
consideration.)  But  this  conclusion  of  the  district  court 
was  correct,  if  we  omit  all  consideration  of  Connell  v. 
GaliigheTf  36  and  39  Neb.,  supra,  and  the  evidence  on 
which  those  decisions  were  based,  for  the  reason  in  the  case 
at  bar  Connell,  among  other  defenses,  pleaded  that  he  and 
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his  grantors  had  been  in  the  open,  notorious,  exclusive,  and 
adverse  possession  of  the  premises  in  controversy,  claiming 
title  thereto,  for  more  than  ten  years  before  Mrs.  Galligher 
brought  this  suit*  The  evidence  in  the  record  sustains 
such  defense.     The  decree  of  the  district  court  is 

Affirmed. 
Irvine,  C,  not  sitting. 


State  of  Nebraska,  ex  rel.  Board  of  Regents 
OP  THE  University  of  Nebraska,  v.  Eugene 
Moore,  Auditor  op  Public  Accounts. 

Filed  Novbmbes  8,  1895.    No.  7997. 

Vouchers :  Claims  Against  State  University.  Session  Laws, 
1895,  chapter  65,  proTidiog  for  a  QDiform  ajstem  of  Toacbers,  ap- 
plies to  claims  against  the  state  Qniversity. 

Original  application  for  mandamus  to  compel  the  re- 
spondent  to  issue  a  warrant  in  payment  for  property  pur- 
chased for  the  use  of  the  University  of  Nebraska  in  accord- 
ance with  the  certificate  of  the  board  of  regents.  Writ 
denied. 

RiekeUa  &  WilBoUy  for  relator. 

A.  8.  Churehilly  Attorney  General,  and  George  A.  Day, 
DeptUy  Attorney  General,  contra. 

Irvine,  C. 

The  relator  alleges  that  it  purchased  of  one  Beruh  Lie- 
biseh  certain  philosophical  treatises  for  the  use  of  the  Uni- 
versity of  Nebraska,  to  the  value  and  at  the  agreed  price 
of  $22.06;  that  on  June  26,  1895,  the  board  of  regents 
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•having  audited  the  account,  found  the  same  correct  and 
issued  its  certificate,  signed  by  its  president  and  secretary, 
to  the  efiect  that  Liebiscb  was  entitled  to  payment  of  that 
amount  irom  the  appropriation  of  1896,  account  current 
expenses,  and  directing  the  respondent  to  draw  his  warrant 
tlierefor  on  the  university  fund ;  that  thereafter  the  board 
caused  said  certificate  to  be  presented  on  behalf  of  Lie- 
bisch  to  the  respondent,  Liebisch  being  a  resident  of  Ger- 
many; that  the  respondent  refused  to  draw  a  warrant  for 
the  reason  that  the  account  was  not  verified  and  vouchered 
as  provided  by  Session  Laws  of  1895,  chapter  65.  It  is 
further  averred  that  there  was  in  the  treasury  of  the  state 
to  the  credit  of  the  temporary  university  fund  at  that  time 
the  sum  of  $9,872.50.  The  relator  prays  for  a  writ  of 
mandamus  commanding  the  respondent  to  issue  a  warrant 
to  Liebisch  in  accordance  with  the  certificate.  To  this  pe- 
tition the  auditor  demurs.  Session  Laws  of  1895,  chapter 
65,  is  entitled  ^'An  act  to  provide  for  a  uniform  system  of 
vouchers  for  use  fbr  all  disbursements  of  the  state's  funds, 
through  the  auditing  and  treasury  departments  of  the  state, 
and  to  provide  for  the  affixing  of  an  oath  or  affirmation 
thereto  by  the  claimant,  and  to  provide  a  penalty  for  the 
violation  thereof."  The  act  in  its  first  section  provides  that 
within  thirty  days  after  its  passage  and  approval  the  au- 
ditor shall  prepare  blank  forms  of  vouchers  for  use  in  all 
the  state's  departments  and  for  use  of  ^'all  manner  of 
claimants  against  the  state  who  receive  their  pay  by  war- 
rant drawn  by  the  auditor  upon  the  state  treasurer." 
Other  provisions  of  the  section  relate  to  the  issuance  of 
such  vouchers  in  original,  duplicate,  and  triplicate  forms,  as 
necessities  of  the  especial  institutions  may  require.  Section 
12  provides :  ''All  claims  against  the  state  to  be  paid  as 
hereinbefore  provided  shall  be  extended  in  full  on  the 
voucher  and  fully  and  carefully  itemized,  and  accompanied 
in  all  instances,  where  possible,  with  the  original  bill  or 
item  of  expense.     Said  bills  or  items,  and  each  of  them. 
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shall  give  the  exact  date  of  purchase  or  service  rendered, 
quantity  purchased,  name  of  article  or  service,  price  per 
item,  and  total,  and  shall  be  properly  signed  by  the  party 
to  whom  the  claim  is  payable,  or  his  or  its  agent  or  at- 
torney, or  a  member  of  the  firm,  and  shall  be  signed  in  full 
by  the  name  of  the  claimant,''  etc.  Section  3  provides 
that  with  the  original  voucher  there  shall  be  an  affidavit  in 
form  prescribed  by  the  section.  The  remaining  sections  of 
the  act  are  not  material  to  the  present  inquiry.  If  this  act 
is  applicable  to  such  claims  as  that  now  presented,  neither 
the  relator  nor  the  claimant  liassliown  a  compliance  there- 
with, and  the  writ  must  be  denied.  The  question  presented 
is,  therefore,  whether  the  act  referred  to  applies  to  claims 
against  the  university.  . 

The  university  derives  its  revenue  in  part  from  a  state 
tax  and  in  part  from  the  proceeds  of  two  grants  of  land  by 
the  federal  government.  One  of  i\\e^  grants  was  by  the 
act  of  congress  of  July  2,  1862,  commonly  known  as  the 
**  Morrill  Act.''  The  other  was  contained  in  the  enabling 
act  of  April  19, 1864,  section  10  of  which  granted  seventy- 
two  sections  of  land  for  the  use  and  support  of  a  state  uni- 
versity, to  be  appropriated  and  applied  as  the  legislature 
might  prescribe  for  the  purpose  named,  and  for  no  other 
purpose.  The  first  state  constitution  contained  no  provi- 
sion relating  to  either  of  these  grants,  except  in  sections  1 
and  2  of  article  7,  providing  that  the  principal  of  all  funds 
arising  from  the  sale  of  land  granted  to  the  state  for  edu- 
cational purposes  shall  forever  be  preserved  inviolate  and 
undiminished;  and  the  income  arising  therefrom  shall  be 
faithfully  applied  to  the  specific  objects  of  the  original 
grants  or  appropriations,  and  that  the  university  lands  and 
other  educational  lands  shall  not  be  sold  at  less  than  $5  an 
acre.  The  present  constitution  contains  in  different  sections 
substantially  similar  provisions,  but  the  minimum  price  of 
sale  is  changed;  and  it  is  provided  that  the  general  govern- 
ment of  the  university  shall,  under  direction  of  the  legisla- 
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tare,  be  vested  in  a  board  of  regents,  whose  duties  and  pow- 
ers shall  be  prescribed  by  law.  (Constitution,  art.  8,  sec 
10.)  There  was  no  legislation  to  create  the  university  or 
to  give  effect  to  these  grants  until  1869,  when  a  compre- 
hensive act  was  passed.  (Session  Laws^  1869,  p.  172.)  Un- 
der this  act  the  university  was  created,  and  its  general  gov- 
ernment vested  in  a  board  of  regents,  who  are  constituted  a 
body  coporate,  and  empowered  as  such  to  sue  and  be  sued, 
to  make  and  use  a  common  seal,  to  acquire  real  and  per- 
sonal property  for  the  use  of  the  university  and  to  dispose 
of  the  same  whenever  the  university  can  be  advantaged 
thereby.  The  only  limitation  to  the  power  of  the  board 
in  this  respect  was  that  they  should  not  dispose  of  grounds 
upon  which  any  building  of  the  university  should  be  lo- 
cated without  Uie  consent  of  the  legislature.  By  this  act 
as  subsequently  amended  the  funds  of  the  university  were 
declared  to  be  two-^the  endowment  fund  and  the  regents' 
fund.  The  endowment  fund  consisted  of  the  proceeds  of 
the  sales  of  lands  and  funds  acquired  by  donation  or  be- 
quest. The  r^ents'  fund  consisted  of  the  proceeds  of  in- 
vestment of  the  endowment  fund,  of  the  rental  of  lands 
leased,  tuition  and  text-book  fees,  and  the  state  tax.  In 
other  words,  the  endowment  fund  was  the  principal  and 
the  regents'  fund  the  income  available  for  use.  By  act  of 
March  2, 1870,  the  state  treasurer  was  made  the  custodian 
of  the  endowment  fund  and  he  was  required  to  pay  over 
monthly  to  the  treasury  of  the  university  all  moneys  ac- 
cruing to  the  regents'  fund.  The  treasurer  of  the  univer- 
sity was  authorized  to  pay  moneys  out  of  this  fund  on  war- 
rants drawn  upon  the  secretary  and  countersigned  by  the 
president  of  the  board  of  regents.  In  1875  an  act  was 
passed  (Session  Laws,  1875,  p.  154),  entitled  ^'An  act  pro- 
viding for  the  more  efficient  government  of  the  stat«  uni- 
versity and  for  the  disposition  of  funds  belonging  thereto." 
By  this  act  the  office  of  treasurer  of  the  university  was 
abolished  and  the  state  treasurer  ''made  custodian  of  the 
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funds/'  the  treasurer  of  the  university  being  directed  within 
sixty  days  to  turn  over  to  him  all  moneys,  securities,  books, 
and  papers  pertaining  to  his  office.  This  act  also  provided 
that  disbursements  from  the  university  fund  should  be  made 
by  the  state  treasurer  upon  warrants  drawn  by  the  auditor, 
who  should  issue  warrants  upon  certificates  issued  by  the 
board  of  regents,  signed  by  the  secretary  and  president.  It 
also  provided  that  all  money  accruing  to  the  university  was 
thereby  appropriated  to  the  use  of  the  university.  So  the  leg- 
islation stood  until  the  act  of  1895  was  passed.  In  1877  the 
effect  of  this  legislation  was  drawn  in  question  in  the  case  of 
the  Regents  v,  MeConnellj  6  Neb.,  423.  This  was  an  action 
by  the  regents  to  recover  from  McConnell  certain  moneys  be- 
longing  to  the  regents'  fund  which  had  come  into  his  hands 
as  treasurer  of  the  university  and  which  he  refused  to  turn 
over  to  the  state  treasfurer  as  required  by  the  act  of  1875. 
The  court  reviewed  the  legislation  down  to  that  time  and 
declared  that  the  board  of  regents  of  the  university  was  not  a 
private  eleemosynary  corporation,  because  its  whole  interest 
and  franchises  are  the  exclusive  property  and  domain  of  the 
government  itself;  that  it  was  a  public  corporation,  and 
but  a  part  of  the  machinery  employed  in  carrying  on  the 
affairs  of  state;  that  upon  such  corporation  the  legislature 
had  power  to  impose  such  modifications,  extensions,  or  re- 
straints as  the  general  interest  and  public  exigencies  may 
require;  that  the  rights  of  such  corporation  never  become 
vested  as  against  the  state;  that  the  effect  of  the  act  of  1875 
was  to  take  from  the  treasurer  of  the  university  the  control 
of  the  regents'  fund  and  make  the  state  treasurer  its  custodian, 
''to  be  disbursed  by  him  upon  warrants  drawn  by  the  state 
auditor  in  the  same  manner  as  funds  appropriated  for  the 
support  of  other  state  institutions  not  incorporated  are  dis- 
bursed." The  court  further  said  that  by  virtue  of  the  act 
of  1875  'Hhe  custody  and  control  of  these  funds  are  taken 
from  the  corporation  and  placed  in  the  custody  of  the  state 
treasurer  for  disbursement ;  and  under  the  settled  doctrine 
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of  the  law,  in  respect  to  public  corporatioDS  of  this  kind, 
the  legislature  had  the  undoubted  authority  to  take  these 
funds  from  the  custody  of  the  corporation  and  divest  it  of 
any  corporate  power  over  thenii  and  having  done  so,  we 
think  it  clear  that  the  regents,  as  such  corporation,  have  no 
authority  in  law  to  bring  or  maintain  this  action.'^  Here 
then,  two  years  after  the  passage  of  the  act  of  1875,  and 
eighteen  years  ago,  the  court  construed  it  as  taking  from 
the  board  of  regents  the  control  of  the  regents'  fund  and 
vesting  it  in  the  state  treasurer,  to  be  disbursed  in  the  same 
manner  as  funds  of  other  state  institutions,  and  the  logic  of 
the  decision  reduced  the  university  very  much  to  the  same 
position  as  other  state  institutions,  although  its  distinct 
corporate  character  was  affirmed.  In  State  v,  Liedikef  9 
Neb.,  468,  the  court  said:  ^^Upon  careful  examination  of 
the  several  acts  of  the  legislature  and  constitutional  provis- 
sions  applicable  to  this  question,  we  are  forced  to  the  con- 
clusion that  it  was  the  intention  of  the  legislature,  which 
passed  the  act  of  February  23,  1875  (Session  Laws,  1875, 
p.  154),  that  all  moneys  belonging  to  the  university  fund 
then  in  the  hands  of  the  treasurer  of  the  board  of  regents 
should  not  only  be  paid  over  to  the  state  treasurer,  but 
should  thereupon  be  covered  into  the  state  treasury,  and 
that  thereafter  all  like  funds,  upon  reaching  the  hands  of 
the  state  treasurer,  would  by  force  of  law  be  covered  into 
the  state  treasury.''  The  court  therefore  held  that  the  state 
treasurer  acted  in  receiving  and  paying  out  the  revenues  of 
the  university  in  his  capacity  as  state  treasurer,  and  not  as 
treasurer  of  the  university,  and  that  no  funds  could  be 
drawn  except  in  pursuance  of  a  specific  appropriation. 
The  doctrine  of  these  two  cases  was  reaffirmed  in  State  v. 
Babcock^  17  Neb.,  610,  Chief  Justice  Cobb  dissenting,  bat 
unfortunately  not  writing  an  opinion  to  support  his  dis- 
sent; and  the  same  line  of  reasoning  controlled  the  decis- 
ion in  State  v.  Mocre^  36  Neb.,  579. 

It  is  argued  that  the  act  of  1895  does  not  in  terms  apply 
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to  claims  against  the  university;  that  it  relates  only  to 
claims  against  the  state;  that  the  university,  being  a  body 
corporate,  capable  of  being  sued,  its  debts  are  to  be  enforced 
by  suit  and  judgment  against  the  corporation ;  that  the 
state  is  not  liable  therefor,  and  its  creditors  are  not  claim- 
ants against  the  state;  and  further,  that  the  act  of  1895,  if 
construed  to  apply  to  claims  against  the  university,  would 
be  unconstitutional,  as  abridging  and  restricting  the  consti- 
tutional powers  of  the  board  of  regents.  We  think  the 
argument  addressed  to  the  construction  of  the  act  cannot 
be  maintained  without  disregarding  the  decisions  we  have 
cited.  For  eighteen  years  it  has  been  held  that  the  uni- 
versity is  merely  a  state  institution  and  its  board  of  regents 
a  state  agent;  that  the  funds  of  the  university  were  by  the 
act  of  1875  not  merely  entrusted  to  the  state  treasurer  as 
custodian  for  the  university,  but  were  covered  into  the 
treasury  and  became  a  part  of  the  state's  funds  entrusted  to 
him  in  his  official  capacity  as  state  treasurer;  that  for  the 
withdrawal  of  such  funds  specific  appropriations  are  neces- 
sary, as  in  the  case  of  other  state  institutions.  Hence  the 
logical  conclusion  that  the  constitutional  provisions  and 
legislative  enactments  in  regard  to  drawing  of  warrants  by 
the  auditor  must  apply.  The  legislature  in  passing  the  act 
of  1895  must  be  presumed  to  have  had  in  contemplation 
these  decisions,  and  the  construction  so  given  by  this  court 
to  the  legislation  affecting  the  university,  and,  therefore,  in 
using  the  term  ^^claims  against  the  state"  it  was  not  the 
legislative  intent  to  except  from  the  operation  of  the  act 
claims  against  the  university.  So  far  as  the  constitutional 
question  is  concerned,  it  will  be  observed  that  while  the 
constitution  vests  the  general  government  of  the  university 
in  the  board  of  regents,  this  government  is  to  be  ''under 
direction  of  the  legislature,"  and  the  powers  and  duties  of 
the  board  are  merely  such  as  ''shall  be  prescribed  by  law;" 
that  is,  by  the  legislature.  The  decisions  already  cited 
necessarily  imply  such  a  construction  of  this  provision  as 
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permits  to  the  legislature  the  greatest  latitude  in  ezteuding 
or  restricting  these  duties  and  powers.  In  Regents  v.  Mo 
Connelly  supra,  it  was  clearly  the  view  of  the  court  that 
the  vesting  of  the  general  government  of  the  university  in 
the  board  of  regents  did  not  prevent  the  legislature  from 
depriving  the  board  of  the  control  of  the  university  funds. 
The  act  of  1895  is  complete  in  itself,  relating  generally  to 
the  forms  and  requisites  of  vouchers,  and  must  be  held  to 
have  operated  an  implied  repeal  of  that  part  of  the  act  of 
1875  which  required  warrants  to  be  issued  on  the  certificate 
of  the  I>oard  of  regents.  Claims  against  the  university 
must  be  presented  to  the  auditor  upon  vouchers  drawn  in 
conformity  with  the  act  of  1895. 

The  forgoing  has  been  written  merely  from  the  stand- 
point of  authority.  We  do  not  feel  that  decisions  which 
have  so  long  controlled  the  operations  of  the  board  of  re* 
gents,  of  state  officers^  and  of  the  legislature  itself,  in  mat- 
ters affecting  the  university,  should  be  overruled  if  such  a 
course  can  be  avoided,  and  this  case  cannot  be  otherwise 
resolved  without  overruling  those  decisions;  but  we  feel 
that  we  would  be  placing  ourselves  in  a  false  attitude  did 
we  not  before  leaving  this  subject  express  our  opinion  to 
the  effect  that  our  minds  do  not  assent  to  the  reasoning  of 
the  line  of  decisions  referred  to.  Were  the  question  a  new 
one,  we  would  take  an  entirely  different  view,  both  of  the 
validity  and  the  construction  of  the  act  of  1 875. 


Writ  denied. 
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Norfolk  National  Bank  v.  P.  Schwenk  &  *gg  ^^j 

Company.  "Wm 

58    835 

Filed  Novkmbeb  19,  1806.    No.  6808.  J»  S45| 

1.  Usury :  Aotion  vob  Penalty:  Limitation.  An  aetion  agaiost 

a  national  bank  to  reooTer  the  penalty  piOTided  in  section  6198 
of  the  ReYiaed  Statatea  of  the  United  States,  for  knowingly  tak- 
ing and  receiving  nsarions  interest,  must  be  bronght  in  two 
years  from  the  time  the  nsnrions  transaction  occurred.  {First  Nat. 
Bank  of  Darche$ter  v.  Smith,  36  Neb.,  199.) 

2.  : :  Set-Off.  *  Following  the  decisions  of  the  supreme 

court  of  the  United  States,  it  was  kdd  that  nsnrions  interest  paid 
a  national  bank  on  a  note  cannot  be  applied  by  way  of  set-off 
or  payment  against  the  principal  snm  doe  in  any  snit  by  the 
bank  upon  snch  note. 

3.  National  Banks:  Usury.     Where  a  national  bank  knowingly 

charges  nsnrions  interest  npon  a  loan  of  money  which  is  in- 
dnded  in  the  note,  in  an  action  to  enforce  the  contract,  the  en- 
tire interest  is  forfeited.  Where  illegal  interest  has  been  paid 
to  a  national  bank,  the  borrower  mAy  recover  dooble  the  amonnt 
of  interest  actually  paid,  if  the  action  is  brought  within  two 
years  after  such  payment  is  made. 

Ebrob  from  the  district  court  of  Madison  county.  Tried 
below  before  Nobbis^  J. 

Powers  &  Haya,  for  plaintiff  in  error,  cited:  Drieabach 
V.  Second  Nat.  Bank,  14  Otto  [U.  S.],  52;  Farmers  A  Me- 
chanics Bank  v.  Hoagland,  7  Fed.  Rep.,  169;  Bamet  v. 
Second  Nat.  Bank,  98  U.  8.,  555;  Higley  v.  First  Nat. 
Bank,  26  O.  St.,  75;  Central  Nat.  Bank  v.  PraU,  115 
Mass.,  539. 

Barnes  &  Tyler,  H.  C.  Brome,  and  B.  T.  White,  contra, 
cited:  First  Nat.  Bank  of  WhiiehaU  v.  Lamb,  50  N.  Y., 
95;  Hintermister  v.  First  Not.  Bank  of  ChiUenango,  64  N. 
Y.,  212;  Notional  Bank  of  Auburn  v.  Lewis,  75  N.  Y., 
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616;  JSrrf  NaL  Bank  v.  OmmonweaUh,  9  Wall.  [U.  S.], 
353. 

^.  K.  Valentiney  also  for  defendants  in  error. 

NORVAIi,  C.  J. 

This  action  was  brought  in  the  court  below  on  the  5th 
day  of  August,  1889,  by  Peter  Schwenk  &  Co.  under  the 
provisions  of  section  5198  of  the  Revised  Statutes  of  the 
United  States  to  recover  the  penalty  therein  prescribed  for 
taking  and  receiving  usurious  interest  The  petition  con- 
tains thirty-eight  counts,  which  are  substantially  alike,  ex- 
cepting as  to  the  date  and  amount  of  the  loans  made  by 
the  defendant  to  the  plaintiffs,  and  the  date  and  amount  of 
illegal  interest  paid  on  such  loans. 

The  first  count  alleges,  in  effect,  that  on  the  5th  day 
of  August,  1889,  the  plaintiffs,  as  principals,  and  T.  H. 
Egbert,  as  surety,  executed  and  delivered  to  the  Norfolk 
National  Bank  their  promissory  note,  therein  set  forth,  pay- 
able to  the  order  of  said  bank,  calling  for  the  sum  of 
$582.80,  due  in  sixty  days,  with  interest  at  ten  per  cent 
per  annum  from  maturity;  that  at  the  same  time  plaintiffs 
paid  to  the  defendant  and  the  defendant  unlawfully  and 
wrongfully  received  as  interest  upon  said  note,  from  the 
date  thereof  until  its  maturity,  the  sum  of  $11.65,  the 
same  being  interest  at  the  rate  of  twelve  per  cent  per  an- 
num in  advance,  and  that  by  reason  of  the  premises  de- 
fendant became  and  is  justly  indebted  to  plaintiffs  in  the 
sum  of  $23.30,  no  part  of  which  has  been  paid.  The 
amount  of  usurious  interest  allied  in  the  other  thirty- 
seven  counts  of  the  petition  to  have  been  paid  by  the 
plaintiffs,  and  unlawfully  and  knowingly  received  by  the 
defendant,  aggr^te  the  sum  of  $1,046.25.  The  plaint- 
iffs pray  judgment  for  double  the  amount  of  interest  al- 
leged to  have  been  paid,  to-wit,  the  sum  of  $2,139.10. 
The  defendant  answered  denying  each  and  every  allegation 


Vol.  46]       SEPTEMBER  TERM,  1895.  383 


Norfolk  Nat  Bulk  y.  Schwenk. 


of  the  petition,  and  set  up,  as  a  cross-demand  against  the 
plaintiffs,  tha  sum  of  $3,600  due  upon  three  promissory 
notes  executed  and  delivered  by  the  plaintiffs  to  the  bank, 
described  as  follows:  One  for  $1,600,  dated  May  1,  1889, 
and  due  in  ninety  days  thereafter;  one  for  the  sum  of 
$1,000,  of  the  date  of  May  4,  1889,  due  in  ninety  days 
from  date;  and  one  for  $1,000,  dated  April  19,  1889,  ma- 
turing in  ninety  days  from  date.  The  notes  called  for  (en 
per  cent  interest  from  maturity.  The  answer  further  avers 
that  said  notes  are  wholly  unpaid  and  that  each  one  arose 
out  of  the  contracts  and  transactions  set  up  in  the  petition, 
is  connected  with  the  subject  of  the  action,  and  is  a  re* 
newal  of  one  of  the  notes  described  in  the  petition.  The 
defendant  asks  judgment  against  the  plaintifis  for  the  sum 
of  $3,600,  with  ten  per  cent  interest  thereon,  according  to 
the  terms  of  said  notes.  To  thb  answer  the  plaintiffs  re- 
plied, admitting  the  execution  and  delivery  of  the  notes 
and  the  non-payment  thereof,  and  alleged,  in  substance  and 
effect,  that  said  notes  were  renewals  of  the  notes  previously 
given  to  the  defendant  for  various  loans  of  money;  that 
defendant  at  the  time  contracted  for,  exacted,  and  received, 
and  the  plaintifis  paid,  as  illegal  interest  on  said  original 
notes  and  renewals  thereof  for  the  use  of  the  amounts  bor- 
rowed, the  sum  of  $833.60,  which,  together  with  the  sum 
of  $2,139.10  demanded*  in  the  petition,  plaintifis  ask  to 
have  applied  as  payments  on  the  notes  forming  the  basis 
of  the  defendant's  counter-claims  or  cross-demands. 

Upon  a  trial  of  the  issues  to  a  jury,  the  following  ver- 
dict was  returned : 

'^We,  the  jury  impaneled  and  sworn  in  the  above  enti- 
tled cause,  do  find  as  follows : 

''1.  We  find  for  the  plaintifis  P.  Schwenk  &  Co.  on  the 
several  causes  of  action  set  out  in  their  petition,  the  sum  of 
$2,139.10. 

''2.  We  do  further  find  for  the  defendant  the  Norfolk 
National  Bank,  on  its  several  causes  of  action  set  up  in  the 
answer,  the  sum  of  $3,600. 
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<'3.  We  do  further  find  for  the  plaintiffi  R  Schwenk  & 
Co.,  on  the  several  counter-claims  or  offsets  set  up  in  the 
reply,  the  sum  of  $802.50. 

''And  we  further  find  that  there  is  due  from  the  plaint- 
iffs to  the  defendant  (the  balance)  the  sum  of  $538.40." 

From  a  judgment  for  the  defendant  entered  on  the  ver- 
dict for  $538.40,  and  from  an  order  denying  the  motion  for 
a  new  trial,  the  bank  prosecutes  a  petition  in  error  to  this 
court.  The  evidence  introduced  on  behalf  of  the  plaintiffs 
below  tended  to  sustain  the  averments  contained  in  the  sev- 
eral counts  of  the  petition,  and  the  jury  found  for  the 
plaintiffs  for  the  full  amount  claimed. 

The  main  ground  urged  for  a  reversal  of  the  judgment, 
and  the  only  one  decided,  is  that  the  plaintiffs  were  allowed, 
as  a  set-off  against  the  notes  described  in  the  answer,  the 
sum  of  $802.50,  on  account  of  usurious  interest  paid  by 
the  plaintiffs  to  the  bank  on  the  loans  evidenced  by  said 
notes.  It  appears  from  the  pleadings  and  evidence  that 
the  bank  made  the  plaintiffs  below  loans  upon  the  dates 
and  for  the  amounts  following:  January  14, 1886,  $1,000; 
June  16,  1885,  $1,500;  and  May  11,  1886,  $1,500. 
Plaintiffs  at  the  same  time  executed  their  promissory  notes 
for  the  respective  sums,  which  were  renewed  from  time  to 
time,  the  notes  set  up  in  the  answer  being  the  last  renew- 
als thereof.  On  the  making  of  the  several  loans  and  upon 
each  renewal  note,  the  plaintiffs  paid  the  bank  interest  ex- 
ceeding the  lawful  rate,  all  of  said  payments  having  been 
made  more  than  two  years  prior  to  the  bringing  of  this 
suit.  The  question  is  squarely  presented  whether  the 
amount  of  interest  paid  a  national  bank  on  a  usurious  loan 
of  money  can  be  applied  as  a  payment  on  the  note  given 
for  the  sum  lent  in  an  action  brought  to  recover  the  prin- 
cipal sum?  Section  5,  chapter  44,  of  the  Ciompiled  Stat- 
utes of  this  state  declares:  ^'If  a  greater  rate  of  interest 
than  is  hereinbefore  allowed  shall  be  contracted  for  or  re- 
ceived or  reserved,  the  contract  shall  not,  therefore,  be  void; 
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but  if  in  any  action  on  aach  oontraot  proof  be  made  that 
illegal  interest  has  been  direotly  or  indirectly  contracted 
for,  or  taken,  or  reserved,  the  plaintiff  shall  only  recover 
the  principal,  without  interest,  and  the  defendant  shall  re- 
cover costs ;  and  if  interest  shall  have  been  paid  thereon, 
judgment  shall  be  for  the  principal,  deducting  interest  paid." 
There  is  no  room  for  doubt  that,  as  a  general  rule,  where  a 
loan  is  tainted  with  the  vice  of  usury,  in  an  action  by  the 
lender,  to  recover  the  debt,  under  the  foregoing  provision, 
all  payments  of  interest  by  the  borrower  must  be  applied 
as  payments  pro  tanto  of  the  principal.  {Nelson  v.  Hurford^ 
11  Neb.,  465;  Knox  r.  WUliaiM,  24  Neb.,  630;  Blackwdl 
V.  Wright,  27  Neb.,  269.) 

It  is  contended  that  the  statute  of  this  state  above  quoted 
does  not  apply  to  national  banks  in  so  far  as  it  allows  all 
sums  paid  as  usurious  interest  to  be  credited  as  a  payment 
upon  the  principal  debt,  but  that  section  5198  of  the  Re- 
vised Statutes  of  the  United  States  alone  determines  the 
penalties  that  shall  be  imposed  upon  national  banks  for  ex- 
acting illegal  interest.  This  section  provides:  ''The  tak- 
ing, receiving,  reserving,  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  section,  when 
knowingly  done,  shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evidence  of  debt  car- 
ries with  it  and  which  has  been  agreed  to  be  paid  thereon. 
In  case  a  greater  rate  of  interest  has  been  paid,  the  person 
by  whom  it  has  been  paid,  or  his  legal  representatives,  may 
recover  back  in  an  action  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  interest  thus  paid  from  the  association 
taking  or  receiving  the  same,  provided  such  action  is  com- 
menced within  two  years  from  the  time  the  usurious  trans- 
action occurred."  The  foregoing  section  has  more  than 
oDoe  been  under  consideration  by  this  court.  In  constru- 
ing its  provisions  in  the  case  of  Hall  v.  First  Nat.  Bank  of 
Fairfield^  30  Neb.,  99,  it  was  said:  ''It  is  apparent  that 
this  section  covers  two  classes  of  cases.  The  last  clause 
29 
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provides  that  when  illegal  interest  has  been  paid  to  a  na* 
tional  bank  double  the  amount  so  paid  may  be  recovered 
back,  while  under  the  first  clause  of  the  section,  if  usurious 
interest  has  been  knowingly  charged^  but  not  paid,  a  re- 
covery can  only  be  had  for  the  amount  borrowed  ;  in  other 
words,  where  illegal  interest  has  been  added  into  the  note, 
but  not  paid,  it  cannot  be  recovered  in  an  action  brought 
for  that  purpose/'  The  case  was  followed  with  approval 
in  McGhee  v.  First  Nat  Bank  of  Tobias,  40  Neb.,  92. 
Under  said  section  5198,  the  loaning  of  money  by  a  na- 
tional bank  at  a  usurious  rate  forfeits  all  interest,  and  in 
case  interest  has  been  paid  on  such  a  contract,  the  borrower 
may  recover  double  the  amount  thereof  where  the  action  is 
brought  within  two  years  after  such  payment;  but  the  fed- 
eral statute  contains  no  provision  which  authorizes  the  ap- 
plying of  payments  of  usurious  interest  upon  the  principal 
sum,  while  the  statute  of  this  state  permits  the  deduction 
of  interest  payments  from  the  principal. 

Which  statute  should  govern  and  control  in  this  case? 
If  the  only  remedy  afforded  the  borrower,  and  the  only 
penalty  imposed  upon  a  national  bank,  is  that  prescribed 
by  said  section  5198,  it  is  clear  that  the  plaintiffs  below 
were  not  entitled  to  recoup  from  the  face  of  the  three  notes 
set  up  in  the  answer  any  sum  whatever  on  account  of  usuri- 
ous interest  paid  thereon  to  the  bank.  It  has  been  held  io 
some  of  the  sister  states  that  national  banks  are  not  exempt 
from  the  penalties  imposed  by  state  laws  for  exacting 
usurious  interest  by  such  banking  institutions.  In  other 
words,  where  a  national  bank  makes  a  usurious  loan  and 
the  statute  of  the  state  where  the  bank  is  located  declares 
that  the  lender  in  such  case  should  forfeit  all  interest,  credit 
must  be  given  for  all  the  interest  which  has  been  paid  on 
the  contract.  This  court,  likewise,  without  considering  the 
point  whether  national  banks  are  amenable  to  state  laws 
relating  to  usury,  has  applied  the  interest  paid  on  a  loan 
of  money  tainted  with   the  vice  of  usury  as  an  oflset 
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against  the  principal  of  tlie  note.  (Eceter  Nod,  Bank  v. 
Orchard,  39  Neb.,  485;  Hall  v.  First  Nal.  Bank  of  Fair- 
fieldy  30  Neb.,  99.)  Now  our  attention  has  been  challenged 
to  the  fact  that  the  supreme  court  of  the  United  States  has 
announced  a  contrary  doctrine.  Mr.  Justice  Swayne,  in 
delivering  the  opinion  of  the  court  in  Farmers  &  Mechan- 
ics Nat.  Bank  v.  Dearing,  1  Otto,  29,  in  construing  the 
provisions  of  section  5198  of  the  Revised  Statutes  of  the 
United  States,  uses  this  language :  ''  The  national  banks,. 
organized  under  the  act,  are  instruments  designed  to  be 
used  to  aid  the  government  in  the  administration  of  an  im- 
portant branch  of  the  public  service.  They  are  means  ap- 
propriate to  that  end.  Of  the  degree  of  the  necessity 
which  existed  for  creating  them,  congress  is  the  sole  judge» 
Being  such  means,  brought  into  existence  for  this  purpose, 
and  intended  to  be  so  employed,  the  states  can  exercise  no 
control  over  them,  nor  in  anywise  affect  their  operation, 
except  in  so  far  as  congress  may  see  proper  to  permit. 
*  *  *  The  power  to  create  carries  with  it  the  power  ta 
preserve.  The  latter  is  a  corollary  from  the  former.  The 
principle  announced  in  the  authorities  cited  is  indispensa* 
ble  to  the  efficiency,  the  independence,  and  indeed  to  the 
beneficial  existence  of  the  general  government,  otherwise  it 
would  be  liable  in  the  discharge  of  its  most  important 
trusts  to  be  annoyed  and  thwarted  by  the  will  or  caprice  of 
every  state  in  the  Union.  Infinite  confusion  would  follow. 
The  government  would  be  reduced  to  a  pitiable  condition 
of  weakness.  The  form  might  remain,  but  the  vital  es* 
sence  would  have  departed.  In  the  complex  system  of 
polity  which  obtains  in  this  country  the  powers  of  govern- 
ment may  be  divided  into  four  classes:  Those  which  belong 
exclusively  to  the  states;  those  which  belong  exclusively  to 
the  national  government;  those  which  may  be  exercised 
concurrently  and  independently  by  both ;  and  those  whicb 
may  be  exercised  by  the  states,  but  only  with  the  consent, 
express  or  implied,  of  congress.     Whenever  the  will  of  the 
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nation  interveDes  exclusively  in. this  class  of  cases,  the  au- 
thority of  the  state  retires  and  lies  in  abeyance  until  a 
proper  occasion  for  its  exercise  shall  recur.  *  *  *  It 
must  always  be  borne  in  mind  that  the  constitution  of  the 
United  States,  'and  the  laws  which  shall  be  made  in  pursu- 
ance thereof/  are  '  the  supreme  law  of  the  land '  (Const, 
art.  6),  and  that  this  law  is  as  much  a  part  of  the  law  of 
each  state,  and  as  binding  upon  its  authorities  and  people, 
as  its  own  local  constitution  and  laws.  In  any  view  that 
•can  be  taken  of  the  thirtieth  section  [Revised  Statutes, 
5198]  the  power  to  supplement  it  by  state  legislation  is 
<;onferred  neither  expressly  nor  by  implication.  There  is 
nothing  which  gives  support  to  such  a  suggestion.  There 
was  reason  why  the  rate  of  interest  should  be  governed  by 
the  law  of  the  state  where  the  bank  is  situated,  but  there  is 
none  why  usury  should  be  visited  with  the  forfeiture  of 
the  entire  debt  in  one  state,  and  with  no  penal  consequence 
whatever  in  another.  Tiiis,  we  think,  would  be  unreason, 
and  contrary  to  the  manifest  intent  of  congress."  In  the 
case. from  which  the  above  quotation  was  taken  it  was  held 
that  a  national  bank  is  not  liable  to  the  penalties  imposed 
by  the  usury  laws  of  a  state,  reversing  the  decision  of  the 
court  of  appeal  of  the  state  of  New  York  upon  that  ques- 
tion. The  case  in  1  Otto  was  rea£5rmed  in  BameU  v.  Sec- 
ond Nat.  Bank  of  Cincinnati's  Otto  [U.  8.],  565;  DrieS' 
bach  V.  Second  Nat.  Bank  of  Wilkes  Barre,  14  Otto  [U. 
S.],  52,  and  Stephens  v.  Monongaliela .Bank,  111  U.  S., 
197,  the  court  in  these  several  cases  holding  that  in  an  ac- 
tion by  the  bank  on  a  note  given  as  a  renewal  of  a  usurious 
loan,  usurious  interest  paid  thereon  could  not  be  applied  to 
the  discharge  of  the  principal  debt.  The  same  doctrine 
has  been  held  by  other  courts.  (Farmers  &  Mechanics  Bank 
of  Mercer  v.  Hoaglandy  7  Fed.  Rep.,  159;  Central  Nat. 
Bank  v.  PraU,  115  Mass.,  539;  Davis  v.  Randall^  115 
Mass.,  547;  Higley  v.  First  Nat.  Bank  of  Beverly,  26  O, 
St.,  75 ;  Huggins  v.  OUizens  Nat.  Bank  of  Kansas  OUy,  24 
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S.  W.  Rep.  [Tex.],  926;  Rockwell  v.  Farmers  Nat.  Bank 
of  Longmanty  36  Pac.  Rep.  [Colo.],  905.) 

It  is  insisted  bj  counsel  for  defendants  in  error  that  con- 
gress, by  the  removal  act  of  March  3,  1887,  as  corrected 
by  the  act  of  August  13, 1888,  has  subjecteil  national  banks 
to  the  laws  of  the  respective  states  where  they  are  located, 
so  far  as  remedies  are  provided  for  the  wrongs  they  may 
perpetrate.  In  the  first  subdivision  of  the  act  mentioned 
above  it  is  provided:  ''That  all  national  banking  associa- 
tions established  under  the  laws  of  tiie  United  States  shall, 
for  the  purposes  of  all  actions  by  or  against  them,  real,  per- 
sonal, or  mixed,  and  all  suits  in  equity,  be  deemed  citizens 
of  the  states  in  which  they  are  respectively  located."  This 
language  cannot  be  construed  as  making  national  banks 
liable  to  the  penalties  fixed  by  a  state  for  exacting  unlaw- 
ful interest.  The  object  and  purpose  of  congress  was  to 
prevent  the  removal  from  the  state  to  the  federal  courts  of 
causes  in  which  national  banks  are  parties. 

Whatever  may  be  our  own  views  of  the  question  under 
consideration,  we  feel  bound  to  keep  in  line  with  the  decis- 
ions of  the  highest  court  of  the  land — the  supreme  court 
of  the  United  States — upon  all  matters  of  which  it  is  the 
final  arbiter.  It  follows  that  the  district  court  erred  in 
allowing  the  plaintiffs  below  to  offset  against  the  three 
notes  set  up  in  the  answer  the  amount  paid  the  bank  as  in- 
terest on  the  usurious  transactions.  For  the  error  pointed 
out,  the  judgment  is  reversed  and  the  cause  remanded. 


Revebsed  and  bemanded. 
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Patrick  Ford,  Jr.,  v.  State  of  Nebraska. 

FiLBD  November  19,  1895.    No.  7091. 

Jury:  Rulings  on  Challenges:  Motion  fob  New  Teial: 
Kevikw.  Alleged  errors  in  OYerrallng  challeDges  to  jarors  for 
cause  will  oot  be  reviewed  by  tfae  appellate  ooart  where  thej 
were  not  called  to  the  attention  of  the  trial  conrt  in  the  motion 
for  a  new  trial. 

Trial:  Objections  to  Evidence:  Waivbb.  Where  objection 
to  the  materiality  or  relcTancy  of  testimony  is  not  made  when 
offered,  and  before  it  has  gone  to  the  jary,  ordinarily  it  should 
be  deemed  waived. 

:  Exclusion  of  Evidence:  Harmless  Error.   It  is  not 


4. 


reversible  error  to  ezclnde  testimony,  where  the  fkct  attempted 
to  be  proved  has  been  ftiUy  established  by  uncontradicted  evi- 
dence. 

:  :  Review.     Where  a  question  is  asked  a  witness 


on  the  examination  in  chief,  to  which  ol>jecUon  is  made,  and 
sustained  by  the  court,  in  order  to  obtain  a  review  of  the  ruling 
the  party  desiring  the  evidence  must  offer  to  prove  the  facts 
sought  to  be  elicited  by  the  question. 

Heview:  Transcript.  The  transcript  of  the  record  filed  in  this 
court  imports  absolute  verity.  If  incorrect,  or  it  fidls  to  speak 
the  troth,  the  correction  must  be  made  in  the  trial  conrt  and  not 
in  this  court. 

Criminal  Law:  Instruction  and  Argument  as  to  Pen- 
alty. Where  the  jury  are  not  required  to  fix  the  punishment 
in  a  criminal  prosecution,  it  is  not  error  for  the  trial  Judge  to 
refuse  to  instruct  them  as  to  the  penalty  prescribed  oy  statate 
for  the  offense,  or  to  permit  that  question  to  be  argued  to  the 
jury. 

Larceny :  Instructions.  In  a  prosecution  for  larceny  as  bailee, 
an  instruction  which  fails  to  charge  that  the  original  taking  of 
the  property  must  be  felonious  is  not  for  that  reason  erroneooa. 
The  gist  of  the  offense  in  snch  a  prosecution  is  the  conversion  of 
the  property  without  the  knowledge  and  consent  of  the  owner 
thereof  with  the  intent  to  steal  the  same. 


:  .    SM,  That  the  charge  of  the  court,  to  the  effect 

that  every  sane  person  is  presumed  to  intend  the  natural  and 
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probable  oonseqaences  of  his  yoluntary  acts,  was  not  only  ab- 
stractly correct,  but  was  applicable  to  the  case  made  by  the  otI- 
dence. 

9.  Intoziostion  as  Defense:  Imbtbuctions.  Held,  That  the 
sixth  instniction  correctly  stated  the  mle  relating  to  the  defense 
of  intoxication. 

IOl  Instmotions.  It  is  a  well  settled  rule  that  instmetions  should 
be  constrned  together,  and  if,  when  considered  aa  a  whole,  they 
properly  state  the  law,  it  is  sufficient 

11.  :  Rkyibw.     The  supreme  oonrt  will  not  reTerse  a  case  for 

the  refusing  of  an  instruction,  where  the  substance  thereof  haa 
been  given  in  other  instructions. 

12.  Larceny :  Eyidsncb.     Evidence  examined,  and  held  snffleiant 

to  sustain  a  conviction  of  larceny  as  bailee. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scxxtt,  J. 

Malioneyf  Mifnahan  &  Smyths  for  plaintiff  in  error. 

A.  8.  Churchillf  Attorney  General^  and  George  A,  Day^ 
Deputy  Attorney  General^  for  the  state. 

NORVAL,  C.  J. 

The  plaintiff  in  error  stands  convicted  of  the  offense  of 
larceny,  as  bailee,  of  a  diamond  ring  of  a  value  of  more 
than  $35,  the  property  of  one  Catlin.  The  material  and 
undisputed  facts  in  the  case,  as  disclosed  by  the  bill  of  ex- 
ceptione,  are  substantially  as  follows:  Patrick  Ford,  Jr., 
the  plaintiff  in  error,  resided  in  the  city  of  Fremont  A 
short  time  prior  to  the  7th  day  of  March,  1894,  he  ap- 
plied to  the  superintendent  of  the  Fremont,  Elkhorn  <& 
Missouri  Valley  Railroad  Company  for  the  position  of 
brakeman  on  that  road,  and  was  informed  that  in  the  near 
future  he  would  be  given  work.  After  waiting  a  few  days 
be  made  a  visit  to  his  parents'  home,  in  the  city  of  Omaha, 
and  while  there,  on  the  morning  of  the  date  above  stated, 
he  received  word,  to  the  effect,  that  if  he  returned  to  Fre« 
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moDt  he  oould  secure  the  promised  position  as  brakeman. 
He  replied  that  he  would  be  there  in  the  morning.  Dur- 
ing the  day  of  March  7  he  drank  intoxicating  liquors,  and 
by  night  he  was  somewhat  under  their  influence.  He 
continued  to  drink  intoxicants  until  about  11  o'clock  in 
the  evenings  when  he  entered  the  saloon  of  Wright  & 
Coleman  on  South  Twelfth  street,  where  he  met  Charles 
Catliuy  an  old  acquaintance,  and  the  prosecuting  witness. 
Ford  invited  Catlin  and  others  to  drink  with  him,  which 
they  did.  .Catlin  was  wearing  a  diamond  ring  of  the  value 
of  $65,  which  Ford  saw,  and  the  latter  said,  '^  That's  a 
nice  ring.  Let's  see  it.  Take  it  off."  Cktlin  removed 
the  ring,  handed  it  to  Ford,  who  put  it  on  his  finger  and 
displayed  it  to  those  present.  Afterwards  Ford  suggested 
that  they  visit  Pat  Horrigan's  saloon,  located  at  Twelfth 
and  Davenport,  and  as  they  started,  Catlin  asked  for  the 
ring.  Ford  replied,  '^  I  will  let  you  have  it  in  a  few  min- 
utes. I  want  to  go  up  there  and  flash  it."  Upon  reach- 
ing Horrigan's  they  drank  together  two  or  three  times,  and 
then  they  went  to  Martin  Shields'  saloon,  which  was  just 
closing,  and  they  passed  by,  stopping  at  Ella  Mitchell's  for 
a  short  time.  From  there  they  returned  to  Horrigan's, 
and,  after  taking  several  drinks,  they  went  back  to  Ella 
Mitchell's.  Both  went  into  the  house  together,  and  after 
they  had  been  there  a  few  minutes.  Ford  went  out  of  the 
back  door,  saying  that  he  was  going  to  the  water  closet* 
He  failed  to  return,  and  Catlin  did  not  see  him  again. 
About  8  o'clock  in  the  morning  of  March  8,  Ford,  under 
the  assumed  name  of  Meyers,  went  to  the  pawn  shop  of  H. 
Friedman,  borrowed  |10  of  him  and  pawned  therefor  Mr. 
Catlin's  ring.  Mr.  Ford  signed  the  pawnbroker's  book 
''Jim  Meyers,  1024  Davenport  street"  In  the  forenoon 
of  the  same  day  Ford  went  to  Fremont,  but  daima  he  has 
no  recollection  of  what  he  had  done  until  he  awoke  about 
noon,  when  he  found  himself  in  Grannon's  grocery  store  in 
Fremont*    At  this  time  Mr.  Gannon,  with  whom  he 
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acquaiDtedy  gave  Ford  a  cigar,  and  the  latter,  on  potting  his 
hand  in  is  pocket  to  procure  a  match  with  which  to  light 
the  cigar,  discovered  the  pawn  ticket  which  he  had  received 
for  the  ring.  Within  a  brief  period  he  wrote  a  letter  to 
Catlin,  informing  him  what  he  had  done  with  the  ring  and 
inclosing  therein  the  pawn  ticket,  which  Catlin  received  the 
same  day.  Ford  went  to  work  for  the  railroad  company, 
and  two  or  three  weeks  later  he  was  arrested  for  stealing 
the  ring. 

The  first  complaint  made  in  the  brief  relates  to  the 
overruling  of  the  prisoner's  challenge  for  cause  of  juror 
Coombs.  The  ruling  just  referred  to  cannot  be  reviewed, 
since  the  attention  of  the  trial  court  was  not  challenged  to 
the  same  by  the  motion  for  a  new  trial.  It  is  too  firmly 
settled  in  this  state  to  require  the  citation  of  authorities  in 
support  thereof  that  allegations  of  error  will  be  disre- 
garded, upon  a  review  of  a  cause  in  this  court  by  petition 
in  error,  where  they  are  not  pointed  out  in  the  motion  for 
a  new  trial. 

Upon  the  trial  one  John  Wright  was  called  and  exam- 
ined as  a  witness  on  behalf  of  the  state.  On  his  direct 
examination  he  was  asked  by  the  county  attorney  this 
question:  '^  Yon  may  state  whether  or  not  that  ring  which 
you  hold  on  your  hand,  wliicli  is  marked  '  Exhibit  1 '  in 
this  case,  is  the  ring  which  you  saw  on  the  hand  of  Pat 
Ford  the  evening  of  March  7,  to  the  best  of  your  knowl- 
edge.'^  The  witness  answered,  ''It  is,  to  the  best  of  my 
knowledge;"  whereupon  the  defendant  moved  to  strike 
the  answer  as  immaterial  and  incompetent,  which  was  over- 
ruled, and  an  exception  was  entered.  This  ruling  is  pre- 
isented  for  review  by  the  second  assignment  of  error.  The 
answer  responded  to  the  question.  If  it  was  incom|)etent 
or  immaterial  to  the  issues,  an  objection  should  have  been 
made  on  that  ground  when  the  interrogatory  was  put  to  the 
witness.  It  is  too  late  to  raise  such  objections,  afker  the 
answer  of  the  witness  had  been  taken,  without  objection. 
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(Palmer  v.  Witdierly^  15  Neb.,  98;  Oberfdder  v.  Kava- 
naugh,  29  Neb.,  427 ;  Western  Home  Ins.  Co.  v.  Richardson^ 
40  Neb.,  1.)  In  no  event,  even  though  this  evidence  was 
incompetent,  could  a  reversal  be  had  for  that  reason,  since 
it  was  conclusively  established  by  other  uncontradicted  tes- 
timony that  Exhibit  1  was  the  identical  ring  which  Mr. 
Catlin  owned  and  which  he  let  the  prisoner  have.  More- 
over, we  are  satisfied  that  the  testimony  of  Mr.  Wright,  to 
which  objection  was  made,  was  admissible.  True,  the  wit- 
ness testified  concerning  the  identity  of  the  ring  to  the  best 
of  his  knowledge.  It  was  only  from  his  knowledge  of  the 
matter  that  he  could  speak.  If  the  defendant  had  desired 
to  ascertain  the  witness'  means  of  information  of  the  mat- 
ter he  should  have  interrogated  him  in  r^rd  thereto. 

The  third,  fourth,  fifth,  seventh,  and  eighth  assignments 
of  error  are  not  well  taken.  They  are  based  upon  the  re- 
fusal of  the  trial  court  to  permit  certain  witnesses  to  an- 
swer questions  framed  for  the  purpose  of  eliciting  the  con- 
dition of  the  defendant  as  to  his  being  under  the  influence 
of  liquors  on  March  7.  It  had  already  been  shown  that 
the  defendant  was  drinking  heavily,  where,  how  often,  and 
the  kind  of  liquors  he  drank,  and  the  effect  they  had  upon 
him.  There  was  no  dispute  among  the  witnesses  upon  that 
point,  and  had  the  testimony  excluded  been  received,  it 
only  would  have  been  cumulative  in  its  nature. 

By  the  ninth  assignment  is  presented  the  ruling  of  the 
court  in  sustaining  the  objection  of  the  state  to  the  question 
asked  the  accused  as  to  whether  or  not  he  had  any  sleep 
between  the  time  he  left  Mitchell's  place  and  the  time  he 
reached  Fremont;  The  decision  of  court  upon  this  point 
cannot  be  reviewed,  since  no  offer  was  made  in  the  court 
below  to  prove  the  fact  sought  to  be  elicited  by  the  inter- 
rogatory. {Kearney  County  v.  Kent,  5  Neb.,  227 ;  Masters 
V.  Marsh,  19  Neb.,  458;  Mathews  v.  State,  19  Neb.,  330; 
Lipscomb  v.^jAfon^  19  Neb.,  511 ;  Connelly  v.  Edgerton,  22 
Neb.,  82;  Bums  v.  (My  of  Fairmont,  28  Neb.,  866.) 
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Two  assigDnieDts,  the  tenth  and  eleventh,  relate  to  the 
remarks  of  the  trial  judge  during  the  argument  of  the  cause 
to  the  jury.  In  support  of  the  charge  of  misconduct  im* 
puted  to  the  judge  were  read  the  affidavits  of  the  accused, 
his  attorney,  C.  J.  Smyth,  W.  S.  Shoemaker,  Lee  Herd- 
man,  and  Oscar  J.  Pichard.  Opposing  these  are  the  affi- 
davits of  Mr.  Slabaugh,  the  deputy  county  attorney,  and 
Mr.  Henderson,  the  court  stenographer.  The  record  also 
contains  the  statement  of  the  presiding  judge,  of  what  was 
said  and  done.  It  is  not  important  that  we  stop  and  con- 
sider whether  the  language  used  by  the  court  was  prejudi- 
cial or  not,  since  the  record  fails  to  disclose  that  the  attor- 
ney for  the  accused  excepted  thereto  at  the  time,  but  shows 
whatever  exception  was  made  was  only  to  a  remark  con- 
fesseilly  un prejudicial.  It  should  be  stated  that  so  far  as 
the  affidavits  are  concerned  those  filed  on  behalf  of  the 
prisoner  show  a  proper  exception  was  taken,  while  the 
counter-affidavits  show  such  was  not  the  fact.  Whether  a 
party  excepts  to  a  ruliog,  or  to  the  conduct  of  the  trial 
judge,  must  be  determined  alone  from  the  record;  an  issue 
of  fact  cannot  be  made  thereon  in  this  court.  The  trans- 
cript imports  absolute  verity,  and  cannot  be  impeached. 
If  incorrect,  or  if  it  fails  to  speak  the  truth,  the  correction 
must  be  made  in  the  district  court  and  not  here.  (  Weander 
V.  Johnson,  42  Neb.,  117.)  The  record  failing  to  disclose 
any  exception  to  the  remarks  of  the  trial  judge,  of  which 
complaint  is  here  made,  the  same  cannot  be  reviewed. 

What  has  been  said  disposes  of  the  thirteenth  assignment 
of  error,  which  is  that  the  court  erred  in  not  informing  the 
defendant  of  the  verdict  of  the  jury,  and  in  not  asking  him 
whether  he  had  anything  to  say  why  sentence  should  not 
be  pronounced  against  him.  Unfortunately  for  the  accused 
this  assignment  is  not  supported  by  the  record.  The  jour- 
nal entry  in  the  ease,  a  certified  copy  of  which  is  before  U8, 
affirmatively  shows  that  the  prisoner,  on  being  arraigned 
for  sentence  and  judgment,  was  informed  of  the  verJict 
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and  of  the  peoalty  provided  by  law  for  the  crime  of  which 
he  had  been  found  guilty,  and  was  asked  by  the  court  if  he 
had  anything  to  say  why  sentence  of  the  court  should  not 
then  be  pronounced  against  him,  and  the  defendant  replied 
he  had  nothing  to  say.  It  is  contended  that  the  record  is 
incorrect,  and  the  journal  entry  is  sought  to  be  impeached 
by  the  affidavits.  This,  as  we  have  seen,  when  considering 
the  previous  assignment,  cannot  be  done  in  that  mode  in 
this  court. 

It  is  insisted  that  prejudicial  error  was  committed  in  the 
failure  of  the  trial  judge  to  inform  the  jury  of  the  statutory 
penalty  attaching  to  the  ofiense  charged,  and  denying  to 
counsel  for  the  prisoner  permission  to  comment  on  the  pen- 
alty before  the  jury.  It  is  obvious  that  both  contentions 
must  stand  or  fall  together.  If  it  was  the  duty  of  the 
court  to  instruct  the  jury  what  the  penalty  was,  then  it  was 
a  fair  subject  of  discussion  before  the  jury,  otherwise  it  was 
not.  Two  cases  are  cited  by  counsel  for  the  accused  to 
support  the  propositions  advanced,  viz.,  People  o.  Cassiano, 
30  Hun  [N.  Y.],  388,  and  Collins  v.  State,  5  Tex.  App.,  38. 
The  last  case  was  decided  in  a  state  having  a  statute  which 
makes  it  the  duty  of  the  jury,  in  a  criminal  prosecution,  when 
the  prisoner  is  found  guilty,  to  assess  the  punishment,  in  all 
cases  where  the  same  is  not  absolutely  fixed  by  law,  to  some 
particular  penalty.  (Texas  Criminal  Code,  sea  626.)  We 
can  readily  see,  under  such  legislative  enactment,  that  the 
court  should  inform  the  jury  of  the  penalty  imposed  by 
law  for  the  offense  charged.  It  would  be  part  of  the  case. 
Without  being  so  instructed,  the  jury  could  not  intelli- 
gently and  properly  determine  the  punishment.  But  we 
have  no  such  law  in  this  state  as  obtains  in  Texas,  except 
in  capital  cases,  hence  the  decision  in  Collins  v.  State  cannot 
be  regarded  as  a  precedent  to  be  followed  here.  The  caae 
decided  by  the  New  York  court,  already  cited,  sustains  the 
contention  of  counsel  for  plaintiff  in  error;  but  it  is  not  a 
well  considered  opinion,  nor  is  any  authority  cited  in  that 
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state,  or  elsewhere,  to  support  the  doctrioe.  The  judge  who 
prepared  the  opiuton  disposes  of  the  question  in  the  follow- 
ing brief  language:  '^We  think  the  information  should 
have  been  given.  In  all  cases  the  jury  should  know  the 
effect  of  their  verdict.  While  it  is  proper  to  instruct  them 
that,  when  a  crime  is  proven,  the  extent  of  the  punishment 
therefor  is  no  sufficient  reason  whj  a  verdict  according  to  the 
facts  found  should  not  be  rendered,  yet,  as  a  part  of  the  case, 
the  punishment  should  be  known  by  the  jury.^'  In  states 
where  the  courts,  and  not  the  jury,  impose  the  punishment, 
the  effect  or  consequences  of  a  verdict  of  guilty  in  a  crimi- 
nal case  does  not  concern  the  jury.  They  have  no  right  to 
convict  an  innocent  person  because  the  statutory  punish- 
ment is  light,  nor  can  they  acquit  one  proven  guilty  of  a 
crime  merely  because  the  punishment  for  the  offense  pre- 
scribed by  the  law  is  severe.  It  follows  that  where  the 
jury  have  nothing  to  do  with  the  punishment  prescribed 
by  law  for  the  offense,  it  is  not  error  for  the  court  to  fail 
to  inform  them  of  the  statutory  penalty.  It  is  discre- 
tionary with  the  trial  judge  whether  he  do  so  or  not.  Mr. 
Bishop,  in  his  work  on  Criminal  Procedure  (vol.  1,  sec. 
480),  lays  down  the  rule,  in  effect,  that  if  the  punishment 
is  for  the  court,  it  need  not  instruct  them  as  to  the  penalty, 
but  otherwise  if  the  jury  fixes  the  punishment.  (See  Rus^ 
mU  v.  Stale,  57  Ga.,  420.) 

The  next  assignment  of  error  is  predicated  upon  the 
fourth  paragraph  of  the  instructions,  which  reads  thus: 
'^If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  obtained  the  ring  in  question  tem- 
porarily from  said  Charles  Catlin,  and  that  he  afterwards, 
without  the  knowledge  or  consent  of  said  Charles  Cat- 
lin, unlawfully  disposed  of  said  ring  at  a  pawn-shop  and 
received  money  thereon,  such  an  act  on  the  part  of  the 
defendant  would  be  a  conversion  of  the  property  in  ques- 
tion to  defendant's  own  use;  and  if  you  find,  beyond  a 
reasonable  doubt,  that  defendant  unlawfully  converted  said 
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ring  to  his  own  use  by  disposing  of  the  same  at  a  pawn- 
shop, and  received  money  thereon,  with  intent  to  steal  the 
same,  then  defendant  would  be  guilty  of  larceny  of  said 
ring  the  same  as  if  he  had  originally  feloniously  stolen  said 
property  from  the  said  Charles  Catlin  at  the  time  he  ob- 
tained possession  thereof  from  said  Charles  Catlin  if  he  did 
obtain  it" 

It  is  argued  that  this  instruction  is  fatally  defective,  in 
that  it  omitted  the  element  of  '^  felonious  taking,"  and 
Mead  v.  State,  25  Neb.,  444,  and  Barnes  v.  SUUCj  40  Neb., 
545,  are  cited  to  support  the  proposition.  Those  cases  are 
clearly  distinguishable  from  the  one  at  bar.  They  were 
prosecutions  for  simple  larceny,  while  this  is  for  larceny  as 
bailee.  In  the  decisions  referred  to  the  original  taking 
must  have  been  felonious  in  order  to  constitute  the  offense 
charged,  while  such  is  not  the  case  in  a  prosecution  like 
this.  Here  the  gist  of  the  offense  is  not  the  felonious  tak- 
ing of  the  ring,  but  the  conversion  thereof  by  Ford  with- 
out £he  knowledge  and  consent  of  the  owner,  with  the  intent 
to  steal  it  The  statute  under  which  the  information  in 
this  case  was  filed,  section  1216  of  the  Criminal  Code,  de- 
clares ''That  if  any  bailee  of  any  money,  bank  bill,  or  note, 
goods,  or  chattels  shall  convert  the  same  to  his  or  her  own 
use,  with  an  intent  to  steal  the  same,  he  shall  be  deemed 
guilty  of  larceny,  in  the  same  manner  as  if  the  original  tak- 
ing had  been  felonious."  The  instruction  includes  every 
element  of  the  offense  described  in  the  statute. 

It  is  insisted  that  the  instruction  is  defective  for  the  rea- 
son that  the  word  ''same"  in  the  sentence,  "pawned  the 
ring  and  received  money  thereon  with  intent  to  steal  the 
same,"  refers  to  the  word  "money"  and  not  to  the  word 
"ring."  This  criticism  is  without  merit  The  word 
"same"  refers  to  "ring,"  and  the  jary  must  have  so  un- 
derstood. This  is  made  clear  by  the  portion  of  the  instruc- 
tion following  the  sentence  quoted  above.  The  jury  oould 
not  have  inferred  from  the  language  employed  in  the  in- 
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stmotion  that  they  ahonld  find  the  defendant  guilty  if  the 
evidence  showed  that  he  obtained  money  on  the  ring  with 
the  intent  to  steal  the  money.  The  instruction  was  not 
mialeading  or  unc^tain. 

The  forgoing  remarks  dispose  of  all  the  objections  urged 
against  the  fifth  instruction,  excepting  the  one  directed 
to  the  opening  sentence  of  the  instruction,  which  reads: 
''Every  sane  person  old  enough  to  be  aooountable  for  his 
acts  is  presumed  to  intend  to  do  that  which  he  does  do,  and 
is  presumed  to  intend  the  natural  and  probable  consequences 
of  his  voluntary  acts,  and  such  presumption  becomes 
conclusive  in  the  absence  of  evidence  to  the  contrary." 
It  is  not  contended  that  this  portion  of  the  charge  was  ab- 
stractly incorrect^  but  it  is  urged  that  it  was  not  applicable 
to  the  case.  In  other  words,  that  a  specific  intent  to  steal 
bad  to  be  proved, — that  is,  an  intent  distinct  and  separate 
from  the  acts  done, — and  that  the  rule  laid  down  by  the 
court  appertains  only  where  a  general  intent  is  sufficient, 
and  not  where  a  specific  intent  must  be  shown.  It  is  true 
the  intent  to  steal  the  ring  had  to  be  proven,  but  the  fact, 
like  any  other,  could  be  established  by  the  facts  and  cir- 
cumstances detailed  by  the  witnesses.  Doubtless,  where 
one  who  has  the  lawful  possession  of  the  property  of  an- 
other converts  the  same  to  his  own  use,  the  intent  to  con- 
vert alone  might  be  inferred  from  the  acts,  rather  than  the 
intent  to  steal;  but  whether  such  inference  shall  he  drawn 
depends  upon  the  facts  of  each  particular  case.  The  mere 
proving  of  the  conversion  alone,  not  coupled  with  any 
criminating  circumstance,  would  be  insufficient  to  establish 
the  intent  to  steal.  The  jury  could  not  have  understood 
by  the  instruction  that  from  the  fact  of  the  conversion  of 
the  ring  they  were  bound  to  find  that  the  defendant  had  a 
specific  intent  to  steal  the  same.  The  instruction,  as  an 
entirety,  left  to  the  jury  to  determine  the  question  of  intent 
with  which  the  act  was  committed  from  a  consideration  of 
all  the  evidence  adduced.  The  objection  to  the  instruction 
IS  overruled. 
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The  next  assignment  is  based  upon  the  sixth  instruction, 
which  reads:  ''The  defendant  claims  that  at  the  time  he 
disposed  of  the  ring  in  question  he  was  so  under  the  influ- 
ence of  liquor  that  he  was  incapable  of  .forming  an  intent 
to  steal,  and  for  that  reason  he  claims  he  is  not  guilty. 
Drunkenness  is  no  excuse  for  crime.  If  the  state  has 
proved,  beyond  a  reasonable  doubt,  that  defendant,  at  and 
within  the  county  of  Douglas  and  state  of  Nebraska,  at  or 
about  the  time  named  in  the  information,  temporarily  ob- 
tained the  property  in  question  from  the  said  Charles  Gat- 
lin ;  that  while  holding  the  possession  of  the  property  he 
unlawfully  and  feloniously  converted  said  property  to  his 
own  use,  without  the  consent  4)f  the  said  Charles  Catlin,  by 
disposing  of  said  property  at  a  pawn-shop,  with  the  intent 
feloniously  to  permanently  appropriate  the  same  to  his  own 
use,  against  the  will  of  said  Charles  Catlin,  then  the  burden 
would  rest  upon  the  defendant  to  satisfy  you  by  evidence 
that  he  was  so  under  the  influence  of  liquor  at  the  time 
that  he  was  mentally  unable  to  form  an  intent  in  his  mind 
to  steal  said  property,  or  raise  a  reasonable  doubt  in  your 
minds,  after  careful  weighing  and  consideration  of  all  the 
evidence  in  the  case,  whether  he  is  guilty,  because  of  such 
a  state  of  intoxication  at  the  time  as  not  to  be  able  to 
form  an  intent  to  steal.  You  are  to  determine  this  matter 
from  all  the  evidence  in  the  case."  Objection  is  made  to 
the  sentence,  "Drunkenness  is  no  excuse  for  crime."  The 
soundness  of  this  statement  cannot  be  successfully  contro- 
verted. (3  Rice,  Criminal  Evidence,  sec.  387;  Hoytv,  TJlah^ 
104  U.  S.,  631 ;  Hillv.  StaU,  42  Neb.,  503.)  Drunkenness 
was  urged  as  a  defense,  and  the  fact  that  the  court  informed 
the  jury  that  it  was  no  excuse  for  crime,  in  no  manner 
tended  to  belittle  the  prisoner's  defense,  as  in  the  brief  sug- 
gested. 

It  is  strenuously  insisted  that  the  sixth  paragraph  of 
the  charge  cast  the  burden  upon  the  defendant  below  to  show 
that  he  was  intoxicated  when  he  converted  the  ring  to  such 
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«D  extent  that  he  was  unable  to  form  an  intent  to  steal  the 
property.  The  instruction  is  not  susceptible  of  such  inter- 
pretation. If  the  defendant  succeeded  in  showing  that  he 
was  incapacitated  at  the  time,  by  reason  of  drunkenness, 
to  form  an  intent  to  steal,  or  if  he  raised  a  reasonable 
doubt  in  the  minds  of  the  jury  upon  that  point,  he  was 
entitled  to  an  acquittal.  While  the  language  used  in  the 
instruction  might  have  been  more  concisely  as  well  as 
clearly  expressed,  yet  we  are  unable  to  see  how  it  could 
have  misled  the  jury.  It  was  only  necessary  that  the  evi- 
dence raise  a  reasonable  doubt  of  the  prisoner's  ability  to 
form  an  intent  to  steal,  to  make  tlie  defense  available,  and 
this  idea  is  sufficiently  expressed  in  the  instruction.  It  did 
not  require  that  the  defendant  satisfy  the  jury  of  this  de- 
fense, either  by  a  preponderance  of  the  evidence  or  beyond 
a  reasonable  doubt.  If  the  evidence  raised  a  reasonable 
doubt  as  to  his  ability  to  form  an  intent,  it  was  sufficient 
Complaint  is  made  of  the  eighth  instruction,  which  is  in 
the  following  language:  '^ If  you  find  the  defendant  guilty 
you  will  determine  in  your  verdict,  under  the  evidence  and 
these  instructions,  the  value  of  the  property,  or  what  it 
was  worth  in  the  market.''  By  this  instruction  the  jury 
were  told  to  fix  the  value  of  the  ring  in  case  a  verdict  of 
guilty  was  returned  at  what  it  would  bring,  or  was  worth, 
in  the  market.  This,  doubtless,  was  the  correct  rule.  It  is 
true  the  instruction  does  not  state  whether  the  value  was  to 
be  determined  by  a  preponderance  of  the  evidence,  or  be- 
yond a  reasonable  doubt;  but  this  point  was  covered  by 
the  second  instruction,  by  which  the  jury  were  told  that 
the  burden  was  upon  the  state  to  establish  beyond  a  rea- 
sonable doubt  each  material  averment  in  the  information. 
The  jury,  therefore,  were  fully  informed  by  the  court  that 
the  value  of  the  property  must  be  established  beyond  a 
reasonable  doubt  Instructions  must  be  construed  together, 
and  if,  when  considered  as  a  whole,  they  properly  state  the 
law,  it  is  sufficient  {8L  Lauii  v.  SUUe,  8  Neb.,  406;  Jfvr- 
30 
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phy  V.  State,  15  Neb.,  383.)  Applying  this  rule  to  the  case 
at  bar,  we  are  convinced  the  prisoner's  theory  of  defense 
was  fairly  siibmitted  to  the  jury,  and  no  prejudicial  error 
was  committed  in  refusing  the  instructions  asked  by  him. 
The  points  upon  which  instructions  were  asked  were  fully 
covered  by  those  given  by  the  court  upon  its  own  motion^ 
and  it  was  not  error  to  refuse  to  repeat  them.  {Olive  v.  Statey 
11  Neb.,1.) 

It  is  finally  insisted  that  the  verdict  was  not  sustained  by 
the  evidence.  That  the  defendant  converted  the  ring  to 
his  own  use  is  undisputed,  and  the  careful  perusal  of  the 
evidence  discloses  that  it  ^as  sufficient  to  warrant  the  jury 
in  finding  that  the  conversion  was  felonious  and  with  the 
intent  to  steal,  and  that  the  accused  was  sufficiently  sober 
at  the  time  he  pawned  the  property  to  form  sucli  an  intent. 
The  judgment  is 

Affirmed. 


Jeremiah  C.  Wilcjox  et  al.  v.  State  of  Nebraska. 

FiLKD  NOYEMBBR  19,  1895.    No.  7086. 

1.  Contempt:  Refusal  of  Witness  to  be  Swobn.    A  witnew 

in  attendance  upon  a  ooart,  who,  on  being  ordered  to  be  sworn 
or  affirmed,  contamaciouslj  refaaes,  ia  gniltj  of  a  oontompt  of 
court,  and  is  punishable  therefor. 

2.  :  :  Record.     Bat  it  is  not  a  contempt  of  court  for  a 

witness  to  decline  merely  to  be  sworn,  but  he  must  also  refuse 
to  be  affirmed,  and  the  record  must  so  disclose. 

3.  :  Refusal  of  Witness  to  Testify.     A  witness  who 

contumaciously  refuses  to  answer  any  legal  and  proper  question 
asked  him  is  guilty  of  a  contempt 

OoMMiTMENT.  When  a  witness  is  committed  for  contempt 


for  refusing  to  testify,  the  questions  asked  and  refbaed  to  be 
answered  must  be  stated  in  the  order  of  commitment 
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Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Blair,  J. 

David  Van  Etten  and  «7.  C.  Wilcox,  for  plaiutiffs  in  error* 

A.  8,  ChurdiiUf  AUoniey  General^  Oeorge  A,  IMy,  Dep^ 
uly  Attorney  Oeneral,  and  J.  L.  KcUey  for  the  state. 

NORVAL,  C.  J, 

These  proceedings  were  instituted  in  this  court  to  review 
certain  orders  made  by  the  court  l>elow  by  which  Jeremiah 
C.  Wiloox  and  Sherman  Wilcox  were  adjudged  to  be  in 
contempt  of  court.  It  appears  from  the  record  that  on 
the  6ih  day  of  June,  1894,  one  Harry  Carton  recovered  a 
judgment  in  the  district  court  of  Dougia^j  county  agaiust 
the  plaintifP  in  error,  Jeremiah  C.  Wilcox,  in  tlie  sum  of 
f  1,2S7.13,  besides  costs  of  suit.  An  execution  was  issued 
upon  this  judgment  on  the  25th  day  of  June,  1894,  which 
upon  the  same  day  was  returned  by  the  sheriff  unsatisfied 
for  want  of  goods  and  chattels  or  lands  and  tenements  of 
the  defendant  in  the  county  upon  which  to  levy  the  writ. 
Thereupon  proceedings  in  aid  of  execution  were  instituted 
before  Judge  Blair,  one  of  the  judges  of  the  district  court 
in  and  for  Douglas  county,  under  the  provisions  of  section 
532  ei  Btq.  of  the  Code  of  Civil  Procedure,  by  the  filing  of 
the  affidavit  of  one  L.  F.  Crofoot,  setting  up  the  recovery 
of  the  aforesaid  judgment,  the  issuing  of  the  e::ecution 
thereon,  and  the  return  thereof  unsatisfied;  that  the  judg- 
ment debtor  is  interested  as  a  stockholder  in  certain  speci- 
fied corporations,  which  interest?,  together  with  other  prop- 
erty, both  real  and  personal,  of  which  he  is  possessed,  he 
refuses  to  disclose  or  apply  towards  the  satisfaction  of  said 
judgment,  and  that  Sherman  Wilcox  is  in  possession  of  the 
iiBU^ta  with  reference  to  Jeremiah  C.  Wilcox's  ownership  of 
the  stock  in  said  corporations,  and  is  a  material  witness  in 
the  proceedings.     The  district  judge  made  an  order  com- 
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manding  the  said  Jeremiah  C.  Wiloox  aod  Sherman  Wil* 
<x>x  to  appear  before  him  at  a  time  and  place  stated  therein 
to  answer  under  oath  all  questions  concerning  the  interests 
of  Jeremiah  C.  Wilcox-in  said  corporations,  or  concerning 
his  other  property,  as  may  bo  propounded  to  them,  and 
further,  that  they  bring  with  them  the  original  subscript 
itions  for  stock  and  the  stock  books  of  each  of  said  corpora- 
tions. This  order  was  personally  served  upon  each  of  the 
Wilcoxes,  and  Sherman  Wilcox  having  failed  to  appear  at 
the  time  fixed  for  his  appearance,  a  capias  was  issued  to 
the  sheriff  commanding  him  to  arrest  and  bring  the  said 
Sherman  before  the  district  judge  for  examination,  which 
writ  was  accordingly  executed.  The  record  shows  the  fol- 
lowing proceedings  were  had  and  taken:  "Whereupon  the 
said  Sherman  Wilcox,  now  being  before  the  coart,  refused 
to  be  sworn  and  refused  to  testify.  Thereupon  the  said 
Sherman  Wiloox  was  adjudged  to  be  in  contempt  of  court,'* 
and  was  committed  to  the  county  jail  until  he  should  sig- 
nify his  willingness  to  obey  the  order  of  the  judge  and 
submit  to  an  examination.  The  record  further  discloses 
that  Jeremiah  C.  Wilcox  appeared  before  Judge  Blair,  and 
upon  being  sworn,  refused  to  give  testimony.  Thereupon 
he  was  adjudged  guilty  of  contempt,  and  sentenced  to  paj 
A  fine  of  $100,  and  to  stand  committed  to  the  jail  of  the 
county  until  such  fine  is  paid  and  he  signify  his  willing- 
ness to  answer  such  questions  as  might  be  put  to  him 
under  the  direction  of  such  judge.  The  foregoing  orders 
adjudging  the  plaintiffs  in  error  guilty  of  contempt  are 
:before  us  for  review.  There  is  no  bill  of  exceptions  in 
the  record,  and  the  question  is  presented  for  our  considera- 
tion whether  the  findings  of  the  district  judge  are  sufficient 
to  sustain  the  orders  complained  of. 

It  will  be  observed  that  Sherman  Wilcox  was  adjudged 
in  contempt  of  court  for  declining  to  be  .sworn  and  for  re- 
fusing to  ledtify,  and  Jeremiah  C.  Wilcox  was  punished  as 
for  a  contempt  for  declining  to  answer  questions.     Under 
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the  statutes  of  this  state  a  witness,  before  giving  testimony, 
IB  required  to  take  an  oath  to  testify  to  the  truth,  the  wliole 
truth,  and  nothing  but  the  truth.  The  oath  is  to  be  ad- 
ministered in  the  mode  most  binding  upon  the  conscience 
of  the  witness.  (Code,  sec.  365.)  By  section  894  of  the 
Code  of  Civil  Procedure  it  is  providetl  that  "  whenever  au 
oath  is  required  by  this  code,  the  affirmation  of  a  person 
conscientiously  scrupulous  of  taking  an  oatii  shall  have  the 
same  effect/'  Section  669  declares:  "Every  court  of  rec- 
ord shall  have  power  to  punish  by  line  and  imprisonment, 
or  by  either,  as  for  criminal  contempt,  persons  guilty  of 
any  of  the  following  acts:  ♦  ♦  *  Fifth — The  contu- 
macious and  unlawful  refusal  of  any  person  to  be  sworn  or 
affirmed  as  a  witness,  and  when  }^worn  or  affiimcnl,  the  re- 
fusal to  answer  any  legal  and  proper  interrogatory.''  It 
requires  no  argument  to  show  that  in  this  state  a  witnes's 
in  court  may  be  sworn  by  taking  the  statutory  oath,  or  he 
may  refuse  to  be  sworn  on  the  ground  of  conscientious 
scruple:*,  in  which  case  he  may  affirm.  There  can  be  no 
doubt  that  where  a  witness  in  a  court  of  record,  on  being  or- 
dered to  be  sworn  or  affirmed, contumaciously  refuses  to  do 
either,  he  is  guilty  of  contempt;  but  it  is  not  a  contempt  of 
court  for  a  witness  to  decline  merely  to  be  sworn  by  taking 
the  usual  oath  administered  to  witnesses,  since  the  statute 
gives  him  the  right  to  affirm.  The  finding  of  the  district 
judge  was  insufficient  and  fatally  defective,  in  that  it  failed 
to  Bet  forth  that  Sherman  Wilcox  refused  to  be  affirmed,  as 
well  as  declined  to  be  sworn.  Presumptions  and  intend- 
ments will  not  be  indulged  tosupiM>rt  a  conviction  for  eon- 
tempt  of  court.  (Hatoes  v.  State,  46  Neb.,  149.) 

It  remains  to  be  determined  whether  the  plaintiffs  in 
error  were  rightfully  adjudged  guilty  of  contempt  for  re- 
fusing to  testify.  It  cannot  be  doubted  that  the  refusal  of 
a  witness  to  testify  at  all  may  be  punished  as  a  contempt 
of  the  court  or  officer  of  whom  his  testimony  is  required,  in 
case  the  court  or  officer  has  jurisdiction  of  the  controversy 
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or  prooeediDg  in  whicli  the  witness  is  called  upon  to  give 
liis  evidence.  The  statute,  section  360  of  the  Code  of  Civil 
Procedure,  provides:  "Every  attachment  for  the  arrest, 
or  order  of  commitment  to  prison  of  a  witness  by  a  court 
or  officer,  pursuant  to  this  chapter,  most  be  under  the 
seal  of  the  court  or  officer,  if  he  have  an  official  seal, 
and  must  specify  particularly  the  cause  of  the  arrest  or 
commitment;  and  if  the  commitment  be  for  refusing  to 
answer  a  question,  such  question  must  be  stated  in  the 
order.'^  The  language  quoted  is  imperative,  and  requires, 
when  a  witness  is  committed  for  contempt  for  refusing  to 
testify,  or  answer  a  question  asked  him,  that  such  question 
asked  and  refused  to  be  answered  shall  be  stated  in  the 
order  of  commitment.  This  was  not  done  in  either  of  tlie 
orders  under  review.  8 )  far  as  this  record  discloses,  no  ques- 
tion of  any  kind  was  propounded  to  either  of  the  plaintiffs 
in  error,  or  that  either  refused  to  answer  any  legal  or 
proper  interrogatory.  The  findings,  for  this  reason,  are 
wholly  insufficient  upon  which  to  base  the  convictions. 
The  orders  adjudging  plaintiffs  in  error  guilty  of  contempt 
must  be  set  aside. 


Reversed  and  remanded. 


4(J    406 
49    557 

^  445  Mary  McDonald,  appellant,  v.  John  Grabow  bt 

s  5?!  al.,  appellees. 

54    4u  '  , 
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(59  243  Appeal:  Transcript:   Authentication.    In  order  to  effect  an 

appeal  from  the  district  to  the  supreme  ooart,.it  is  oeceasaiy  to 
file  with  the  clerk  of  this  court,  within  the  time  prescribed  bj 
statute,  a  transcript  of  the  proceedings,  authenticated  bj  the 
certificate  of  the  clerk  of  the  district  court.  Such  requirement 
isjnriadictional,  and  the  stipulation  of  the  parties  or  their  a*- 
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torneTB  staliog  that  the  tranacript  conteins  all  the  prooeedinga 
-will  not  snpiply  the  omiarion  of  the  oertifleate  of  the  clerk  of  the 
trial  court. 

Appeal  from  the  district  court  of  Sarpy  county.  Heard 
below  before  SooTTy  J. 

/.  /.  (y  Connor,  for  appellant. 

Oeorge  A,  Magney,  contra, 

NORVAL,  C.  J. 

The  appeal  in  this  case  must  be  dismissed  because  no 
transcript  of  the  proceedings,  authenticated  by  the  certifi- 
cate of  the  olerk  of  the  district  court,  has  ever  been  filed 
in  this  court.  In  the  record  is  a  stipulation  signed  by  the 
parties  to  the  effect  that  the  transcript  contains  all  the  pro- 
ceedings in  the  case,  but  this  does  not  meet  the  requirements 
of  the  statute  relating  to  appeals  to  the  supreme  court,  Code, 
flection  675,  which  declares:  "The  party  appealing  shall, 
within  six  months  after  the  date  of  the  rendition  of  the  judg- 
ment or  decree,  or  the  making  of  the  final  order,  procure 
from  the  clerk  of  the  district  court  and  file  in  the  office  of 
the  clerk  of  the  supreme  court  a  certified  transcript  of  the 
proceeding;)  had  in  the  cause  in  the  district  court,  coutain- 
ing  the  pleadings,  the  judgment,  or  decree,'^  etc.  The  stip- 
ulation of  the  parties  does  not  take  the  place  of  the  cer- 
tificate of  the  clerk  of  the  district  court  The  requirement 
of  the  statute,  regarding  the  authentication  of  the  tran- 
acript by  the  clerk  of  the  district  court,  is  mandatory. 
(Moore  «•  WaJterman,  40  Neb.,  498,  and  cases  there  cited.) 
For  the  reason  stated,  the  appeal  cannot  be  entertained  and 
it  is  accordingly  dismissed. 

APPfiAL  DIBMiaSBD. 
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'  48  8ii|  State  of  Nebbabka,  ex  rel.  Franklin  County,  v. 

I  ^2  t%\  B.  Hall  VinceAt. 


Filed  Noyembbb  19, 189&     Na  5244. 

1.  Fees:  Constitutional  Law.  The  legislature  maj,  in  the  ab- 
sence of  a  constitntional  restriction,  express  or  implied,  Jncressa 
or  diminish  the  emolnmenta  pertaining  to  any  office  of  its  own 
creation. 


2.  :  .     The  right  to  fees  or  salary  earned  by  a  public 

officer  under  existing  laws  is  property  which  the  legislature  ia 
powerless  to  destroy  by  a  subsequent  act  altering  the  emolu- 
ments of  such  office. 

3.  Claims  Against  Counties:  Rulings  of  Ck)UNTT  Board. 

The  county  commissioners,  or  board  of  soperTisors,  in  examining 
and  passing  upon  claims  against  the  county  act  judicially,  and 
their  action  in  allowing  or  rejecting  claims  has  the  force  and 
effect  of  a  judgment,  and  is  binding  upon  all  parties  thereto, 
unless  vacated  or  reversed  by  means  of  appropriate  appellate 
proceedings.  {Heald  o.  Polk  Cbvn^,  46  Neb.,  2a) 

Original  application  for  mandamua  to  compel  the  re- 
spondenty  as  county  clerk  of  Franklin  county,  to  enter  upon 
his  fee  book  and  pay  into  the  oounty  treasury  the  fees  re- 
ceived by  him  for  making  the  tax  list  for  the  year  1891. 
Writ  denied. 

H,  Whiimore  and  Robert  Ryan,  for  relator,  cited :  Doug^ 
las  County  v.  Timme,  32  Neb.,  272;  StaU  v.  Shearer,  29 
Neb.,  477. 

Oeorge  W.  Sheppard  and  Cobb  &  Harvey ^  eontray  cited : 
Richardson  County  v.  Mvssleman,  26  Neb.,  625;  People  v. 
McCall,  65  How.  Pr.  [N.  Y.],  443;  People  v.  Supertnsor^ 
of  Columbia  County,  43  N.  Y.,  130 ;  In  re  Bank  of  Ntoff^ 
ara,  6  Paige  Ch.  [N.  Y.],  213;  Johnson  v.  BurreU,  2  Hill 
[N.  Y.],  238;  Roesink  v.  Bamdi,  8  Neb.,  147;  UnHed 
States  V.  Morse,  3  Story  [U.  S.],  87. 
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POBT,  J. 

This  is  an  original  application  for  a  writ  of  mandamuM 
to  compel  the  respondent,  as  clerk  of  Franklin  county,  to 
enter  npon  the  fee  book  kept  by  him  as  such  clerk,  and  to 
pay  over  to  the  treasurer  of  the  county,  the  sum  of  |629.64 
paid  to  and  received  by  him  for  the  making  of  the  tax  lists 
of  said  county  for  the  year  1891.  It  is  alleged  by  way  of 
answer  that  the  taxes  for  the  year  named  were  levied  on  the 
17th  day  of  June;  that  the  respondent  immediately  entered 
upon  the  work  of  preparing  the  tax  lists  in  accordance  with 
the  requirement  of  sections  80,  81,  and  82  of  the  revenue 
law  (Compiled  Statutes,  ch.  77,  art.  1),  and  that  he  'Mmd 
prior  to  the  4th  day  of  July  done  and  performed  a  large  part 
of  such  duty  and  labor,  the  exact  amount  or  near  approxi- 
mate respondent  is  now  uuable  to  state.'*  It  is  further  al- 
leged that  fully  one-half  of  the  labor  of  preparing  said  lists 
bad  been  performed  prior  to  the  1st  day  of  August  follow- 
ing. The  other  allegations  of  the  answer  tender  questions 
of  law  only,  and  do  not  require  notice  in  this  connection. 

By  section  13a,  chapter  28,  Compiled  Statuten,  1887,  the 
county  clerk  was  required  to  enter  upon  his  fee  book  and 
account  for  all  fees  except  for  making  tax  lists.  Said  sec- 
tion was  by  the  act  approve<i  April  3,  1891,  so  amended 
as  to  read  ^'all  fees  to  be  entered  on  the  fee  book  and  ac- 
counted for.''  (Session  Laws,  1891,  ch.  26.)  The  amenda- 
tory act,  in  the  absence  of  a  special  provision  upon  tiie  sub- 
ject, took  effect  three  calendar  months  after  the  adjournment 
of  the  legislature  of  1891,  or  on  the  6th  day  of  July,  the 
seasion  having  terminated  on  the  4th  day  of  April  of  that 
year.  (See  MoOinn  r.  State,  46  Neb.,  427.)  It  is  by 
section  80  of  the  revenue  law  made  the  duty  of  the  county 
clerk,  after  the  equalization  by  the  state  and  county  boards, 
and  after  the  levy  of  taxes  by  them,  and  before  the  1st 
day  of  October  following,  to  prepare  th^  tax  lists  in  the 
manner  therein   prescribed.    It  was  the  right,  therefore, 
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if  not  indeed  the  duty,  of  the  respondent  to  undertake  the 
work  thus  imposed  upon  him  immediately  after  the  levy  of 
the  taxes  for  the  year  1891,  to- wit,  on  the  17th  day  of 
June.  It  is  admitted  by  the  pleadings,  as  already  inti- 
mated, that  a  considerable  part  of  the  labor  required  in  the 
pre)>aration  of  the  tax  lists  had  been  performed  at  the  time 
the  amendment  of  1891  became  a  law.  It  has  been  held 
by  tliis  court,  in  conformity  with  the  decided  weight  of  au- 
thority, that  the  legislature  may,  in  the  absence  of  a  oon- 
Rtitutional  restriction,  express  or  implied,  increase  or  di- 
minish the  emoluments-  pertaining  to  any  office  of  its 
own  creation.  (Douglas  Qmniy  v.  Timme,  32  Neb.,  272.) 
It  does  not  follow,  however,  that  the  legislature  may,  under 
the  pretense  of  altering  the  compensation  of  a  public  offi- 
cer, confiscate  fees  or  salary  previously  earned  by  him.  We 
are  referred  by  the  respondent  to  numerous  cases  as  sup- 
porting the  proposition  that  the  amendment  of  1891  oould 
have  no  application  to  such  part  of  the  sum  in  controversy 
as  had  been  earned  by  him  at  the  time  said  act  took  effect 
It  is  deemed  unnecessary  to  examine  the  authorities  cited, 
since  it  cannot  be  denied  that  compensation  earned  under 
existing  laws  is  property  which  is  within  the  protection  of 
the  bill  of  rights.  It  is  clear  that  in  no  view  of  the  case  is 
the  county  entitled  to  recover  the  full  amount  paid  to  the 
respondent  for  the  preparation  of  the  tax  lists;  and  in  the 
absence  of  any  admission  or  evidence  from  which  to  de- 
termine the  amount  thereof  earned  subsequent  to  July  4, 
the  writ  must  be  denied. 

Althougli  the  allegations  of  the  petition  are  by  no  means 
definite  in  that  regard,  the  necessary  inference  therefrom  is 
that  the  amount  alleged  to  have  been  received  by  the  re- 
spondent for  the  preparation  of  the  tax  lists  for  1891  was 
paid  upon  a  claim  therefor  presented  to,  and  in  due  form 
allowed  by,  the  county  board,  which  brings  the  case  di- 
rectly within  the  rule  asserted  in  Healdv.  Polk  County^  46 
Neb.,  28,  vie,  that  the  coanty  oommissionerai  or  board  of 
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supervisors^  in  passiDg  'upon  claims  against  the  county  act 
judicially^  and  that  its  action  is  binding  upon  all  parties 
.  thereto,  unless  reversed  or  vacated  by  means  of  appropriate 
appellate  proceedings. 

Writ  denied. 

Ryan,  C,  not  sitting. 
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Board  of  Directors  op  Alfalfa  Irrigation  Dis- 
trict, APPELLEE,  V.  M.  8,  Collins  et  al.,  ap- 
pellants. ^ 

50    427 

Filed  Novkmbbr  19, 1896.    No.  80G0.  ,<J  «l 

1.  ConBtitutlonal  Law.    The  term  ^*dae  process  of  law/'  as  em- 

ployed in  section  3,  article  1,  of  the  constitution  of  this  state, 
relates  primarily  to  the  remedy  for  wrongs  to  pemona  and  prop- 
erty rather  than  to  matteis  of  sobstantife  law. 

2.  — ■ — :  District  Irrigation   Law  :  Bokds:  Taxation.    The 

act  approved  March  26, 1895,  known  as  the  **  District  Irrigation 
Law,"  provides  that  when  bonds  are  authorized  by  a  vote  of  any 
irrigation  district,  application  may  be  made  to  the  district  oourt 
of  the  ooonty  in  which  snoh  district  or  part  thereof  is  sitnated 
for  an  order  confirming  and  approving  the  same.  At  the  time 
set  for  hearing,  and  after  notice  by  pnbtication  to  all  concerned, 
any  person  interested  in  said  district  may  appear  and  resist  such 
application,  and  the  court  may  examine  into  and  determine  all 
qaestions  pertaining  to  the  organization  of  the  district  as  well  as 
the  regnlarity  of  the  voting  and  issuing  of  such  bonds.  Held, 
Not  to  contemplate  the  taking  of  property  without  due  process 
of  law,  by  means  of  taxation,  within  the  prohibition  of  the  state 
or  federal  constitution. 

3.  Irrigation  Difltricts:   Corporations:  Okficbrs.     Irrigation 

districts  organized  under  our  laws  are  public,  rather  than  mu- 
nicipal corpoiations,  and  their  officers  are  public  agents  of  the 
state. 

4.  Statutes:    Construction:    Powkr   of   Courts.    While  it  is 

within  the  province  of  the  judiciary  to  declare  invalid  acts  evi- 
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dently  not  designed  to  snbserve  pnblie  interest,  if  the  sabject- 
matter  of  legislation  be  sacb  tbat  there  is  any  donbt  of  its  char- 
aoter,  or  if  by  any  reasonable  constraction  it  can  be  held  to  be 
for  the  welfare  of  the  pablic,  the  will  of  the  legislatare  should  * 
prevail  over  any  mere  doubt  of  the  oonrt 

6.  Constitutionality  of  District  Irrigation  laaw.    The  dia- 

tfict  irrigation  law  does  not  conflict  with  the  constitution  by 
anthorizing  the  taking  of  property  for  private  use  only. 

&  Taacation.  The  power  of  taxation  is  an  attribute  of  sovereignty 
having  its  source  in  the  necessities  of  organised  society,  and  the 
limits  of  its  exercise  depending,  in  the  absence  of  express  limita- 
tions upon  such  power,  upon  the  exigencies  of  the  pnblia  That 
power  has  been  committed  by  the  people  to  the  discretion  of 
the  legislature,  and  for  an  abuse  of  the  trust  thus  imposed  the 
remedy  is  by  appeal  to  the  people  themselves  in  the  manner 
prescribed  by  law. 

7.  :  Validity  op  District  Ibbigation  Law,    The  district 

irrigation  law  is  not  unconstitutional  on  the  ground  that  the 
power  thereby  conferred  upon  districts  to  levy  taxes  is  without 
limitation. 

a  Constitutionality  of  District  Irrigation  Law.  Nor  does 
said  act  conflict  with  the  constitution  on  the  ground  that  the  ef- 
fect thereof  is  to  confer  legislative  power  upon  county  boards. 

9.  Taxation.     The  provision  of  section  1,  article  9,  of  the  constitu- 

tion, for  uniform  taxation,  relates  to  the  revenue  required  for 
the  general  purposes  of  state  and  municipal  government  only, 
and  has  no  application  to  taxes  or  assessments  levied  for  local 
improvements. 

10.  Corporations :  Seals.     Corporations,  both  municipal  and  pri- 

vate, may,  in  the  absence  of  limitations,  express  or  implied,  as 
an  incident  to  their  general  corporate  powers,  adopt  and  use  a 
common  seal. 

11.  Validity  of  Tax  Deeds:  Treasurer's  Seal.    Lanon  v. 

IHekey,  39  Neb.,  463,  and  DUkey  v.  Faterton,  45  Neb.,  848,  dis' 
tinguished. 

Appeal,  from  the  district  court  of  Keith  county.    Heard 
below  before  Neville,  J. 

T.  Fulton  Gantt  and  J.  E.  Brotherton^  for  appellants,  cited : 
Cooley,    Constitutional  Limitations  [4th   ed.],  sec.  117; 
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Cooley,  Taxation  [Ist  ed.],  48;  Harvard  v.  SL  Clair  A 
Monroe  Levee  &  Drainage  Co.,  51  111.,  130;  Cypress  Pond 
Draining  Co.  v.  Hooper,  2  Met.  [Ky.],  350 ;  Bradley  v.  Fall- 
brook  Irrtgatitm  District,  68  Fed.  Rep.,  948 ;  Clother  v. 
Maker,  15  Neb.,  6;  Larson  v.  Dickey,  39  Neb.,  463. 

O.  W.  Shields,  contra,  cited :  Olmstead  r.  Camp,  33  Conn., 
532;  Todd  v.  Austin,  34  Conn.,  84;  Oammell  v.  Potter,  6 
la.,  548;  Venard  v.  Cross,  8  Kan.,  260;  Harding  v.  Funk, 
8  Kan.,  315;  Holyoke  v.  Lyman,  16  Wall.  [U.  S.],  507; 
Boston  &  Roxbwry  MiU  Corporation  r.  Nekoman,  12  Pick. 
[Mass.],  477;  Hazen  v,  Essex  Co.,  12  Cusli.  [Mass.],  475; 
MUler  V,  Troost,  14  Mi  on.,  282 ;  Newcomb  v.  Smith,  1  Chand. 
[Wia.],  71 ;  Fislier  v.  Horicon  Iron  &  Mfg.  Co.,  10  Wis., 
351*;  Dean  r.  Davis,  51  Cal.,  410;  People  v,  Reelamaiion 
District,  58  Cal.,  347;  People  v.  WiUiams,  56  Cal.,  647; 
Hoke  V.  Perdue,  62  Cal.,  646;  People  v.  La  Rue,  67  Cal., 
627;  Dayton  Oold  &  Silver  Mining  Co.  v.  Seawell,  11  Nev., 
394;  Tide  Water  Cb.  v.  Coster,  18  N.  J.  Eq.,  521;  In  re 
Drainage  of  Lands,  35  N.  J.  Law,  497 ;  In  re  Oommis" 
sioners  to  Drain,  39  N.  J.  Law,  434;  Taibot  v.  Hudson, 
16  Gray  [Maas.],  423;  Rutherford  v.  Maynes,  97  Pa.  St., 
78;  Hagar  v.  Reclamation  District,  111  U.  S.,  701;  Mo- 
bile County  V.  Kimball,  102  U.  S.,  691 ;  Louisiana  v.  Pills- 
bury,  105  U.  8.,  278;  Turlock  Irrigation  District  v.  WUl- 
iams,  18  Pac.  Rep.  [Cal.],  379 ;  Central  Irrigation  District 
V,  De  Lappe,  21  Pac.  Rep.  [Cal.],  825;  In  re  Bonds  of  Ma- 
dera Irrigation  District,  28  Pac.  Rep.  [Cal.],  675;  Board 
of  Directors  v.  Peterson,  29  Pac.  Rep.  [Wash.],  995;  Lux 
V.  Hoggin,  69  Cal.,  255;  People  v.  Salomon,  51  III.,  50; 
Stocktm  &  V.  R.  Co.  v.  OUy  ofSbocktm,  41  Cal.,  147 ;  Wyne- 
hamer  v.  People,  13  N.  Y.,  378;  Wellington,  Petitioner,  16 
Pick.  [Maas.],  87 ;  Erie  A  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St, 
287 ;  PoweU  v.  Commbnwealth,  1 14  Pa,  St,  265 ;  Turner  v. 
AUhaus,  6  Neb.,  54 ;  Jenal  v,  Oreen  Mand  Draining  Co., 
12  Neb.,  163;  Darst  v.  Qriffin,  31   Neb.,  668;   Dakota 
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County  V.  Cheney,  22  Neb.,  437;  Wellan  v.  Dickson,  38 
Neb.,  767 ;  In  re  House  Roll  No.  ^8i,  31  Neb.,  506 ;  Bren- 
nan  r.  City  of  WecUherford,  53  Tex.,  330 ;  Porter  v.  Andros- 
coggin &  K.  R.  Co.y  37  Me.,  349 ;  Tenney  v.  East  Warren 
Lumber  Co.,  43  N,  H.,  343. 

Post,  J. 

This  was  a  proceeding  by  the  appellee  before  the  dis- 
trict court  for  Keith  county  under  the  provisions  of  section 
59  et  seq.  of  the  act  approved  March  26, 1895,  known  as  the 
''District  Irrigation  Law,"  seeking  a  confirmation  of  steps 
resulting  in  the  formation  of  the  Alfalfa  Irrigation  District, 
and  the  issuance  thereby  of  certain  bonds  intended  to  pro- 
mote the  general  purposes  of  the  act.  The  appellants,  who 
are  taxpayers  within  said  district,  filed  an  answer,  to  which 
more  particular  reference  will  hereafter  be  made,  but  whicli 
puts  in  issue  substantially  all  the  allegations  of  the  petition. 
A  decree  having  been  entered  in  accordance  with  the  prayer 
of  the  petition,  the  cause  was  removed  into  this  court  by  ap- 
peal. The  objections  urged  by  the  appellants  in  this  court 
are  substantially  as  follows: 

1.  The  district  irrigation  law  conflicts  with  section  1, 
article  3,  of  the  constitution,  (1)  since  it  confers  on  county 
boards  legislative  powers  in  the  creation  of  corporations; 
(2)  because  it  authorizes  the  levy  by  irrigation  districts  of 
taxes  upon  real  estate  without  limitation. 

2.  Said  act  conflicts  with  sections  3  and  21,  article  1,  of 
the  constitution  of  this  state,  and  with  section  1  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  by  authorizing  the  appropriation  of  the  property  of 
non-residents  without  due  process  of  law. 

3.  It  conflicts  with  the  constitution  of  the  United  States^ 
by  authorizing  the  appropriation  of  private  property  with- 
out the  owner's  consent  to  a  mere  private  use. 

4.  It  violates  section  1,  article  9,  of  the  constitution  of 
this  state,  by  providing  a  system  of  taxation  which  ex- 
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eludes  from  its  operatioD  all  personal  property  withio  the 
several  districts. 

6.  The  bonds  in  question  are  invalid^  for  the  reason 
that  they  are  required  to  be  attested  by  a  seal,  whei^eas  the 
said  act  makes  no  provision  for  the  procuring  or  use  by 
such  districts  of  an  o£5cial  seal. 

6.  Said  district  was  not  legally  organized. 

7.  The  issuance  of  said  bonds  was  not  authorized  by  the 
requisite  vote,  and  the  election  mentioned  in  the  petition 
was  accordingly  illegal  and  void. 

The  first,  second,  third,  and  fourth  objections  challenge 
the  validity  of  the  district  irrigation  law,  and  may,  for 
convenience,  be  considered  together.  It  should,  as  prelimi- 
nary to  an  examination  of  the  subject,  be  remarked  that 
the  act  in  question  is  in  all  essential  features  copied  from 
the  district  irrigation  law  of  California,  in  whicli  state  it 
had,  by  decisions  hereafter  cited,  received  a  settled  con- 
struction long  before  its  adoption  by' us,  and  its  enactment 
in  this  state  must  be  construed  aa  a  legislative  approval  of 
the  interpretation  there  given  it.  {Clark  v.  Cambridge  & 
Arapahoe  Irrigation  &  Improtefnent  Co.,  45  Neb.,  798; 
Paxion  &  Hershey  Irrigating  Canal  &  Land  Co.  v.  Farmers 
A  Merohanta  Irrigation  &  Land  Cb.,  45  Neb.,  884.)  It 
was  held  in  the  cases  cited  that  the  reclamation  of  the  arid 
lands  of  the  state  is,  in  a  constitutioliai  sense,  a  public  use, 
to  promote  which  the  legislature  may  authorize  the  acquir- 
ing, by  condemnation,  of  the  right  of  way  over  private 
pro|)erty  by  irrigating  companies.  It  is  not  necessary  at 
this  time  to  examine  the  grounds  upon  which  those  cases 
rest,  as  the  doctrine  there  asserted  is  not  assailed  in  the  able 
argument  of  counsel  for  appellants.  It  is  said,  however, 
that  the  district  irrigation  law  was  not  involved  in  those 
cases  and  that  the  principle  by  which  they  are  controlled 
can  have  no  application  to  the  case  at  bar.  Since  we  are 
ahable  to  concede  that  proposition,  nn  examination  of 
the  act  mentioned,  and  some  of  the  cases  to  which  refer- 
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enoe  has  been  made,  will  not  be  out  of  place  in  this  con* 
uectioo. 

The  act  provides  for  the  creation  of  irrigation  districts 
comprising  property  susceptible  of  irrigation  from  the 
same  source  and  by  means  of  the  same  system  of  works. 
It  i*equires  a  |)etilion  to  be  filed  with  the  county  board, 
signed  by  a  majority  of  the  resident  freeholders,  who  are 
qualified  electors,  and  who  own  a  majority  of  the  whole 
number  of  acres  of  land  belonging  to  resident  electors, 
particularly  defining  the  boundaries  of  the  proposed  dis- 
trict. The  county  board  may,  on  the  final  hearing  of  the 
petition,  and  after  notice  therof  to  all  parties  interested, 
define  the  boundaries,  making  such  changes  thereof  as  may 
be  deemed  proper,  but  including  therein  no  lands  which  are 
not  susceptible  of  irrigation  by  the  same  system.  The 
question  is  then,  at  a  special  election,  submitted  to  the 
electors  of  the  proposed  district  who  are  also  the  owners  of 
real  estate  therein.  Upon  the  adoption  of  the  proposition, 
a  record  thereof  is  to  be  filed  in  the  office  of  the  county 
clerk  of  each  county  in  which  any  portion  of  the  land  in- 
cluded in  said  district  is  situated,  and  immediately  there- 
after the  county  board  shall  call  a  special  election,  at  which 
there  shall  be  chosen  a  treasurer,  an  assessor,  and  three  di- 
rectors. Provision  is  made  for  regular  meetings  of  the 
directors,  whose  duty  it  is  to  manage  and  conduct  the  busi- 
ness and  afiairs  of  the  district,  to  make  and  execute  all  nec- 
essary contracts,  establish  equitable  by-laws,  rules,  and 
regulations  for  the  distribution  and  use  of  water,  and  to 
perform  all  such  acts  as  may  be  necessary  to  fully  carry  out 
the  purposes  of  the  act.  Power  is  also  conferred  upon  said 
board  to  acquire,  by  purchase  or  condemnation,  all  lands, 
waters,  and  other  property  necessary  for  canals,  reservoirs, 
and  aqueducts,  and  to  take  conveyances  therefor.  Provia- 
100  is  made  for  the  issuing  of  the  bonds  of  the  district  when 
authorized  by  a  vote  of  a  majority  of  the  electors  having 
the  qualifications  in  said  act  prescribed,  not  exceeding  Una 
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«Btimated  ooet  of  ditches  and  other  neoeiisary  improvemeDts, 
and  for  the  time  and  manner  of  payment  thereof.  Ail  real 
estate  within  the  districta  is  to  be  listed  and  assessed  by 
the  distriot  assessor,  and  the  board  of  directors,  after  equal- 
ising the  assessment  in  the  manner  therein  provided,  is 
required  to  levy  the  taxes  necessary  to  pay  interest  and 
principal  of  all  bonds  previously  issued.  Upon  the  issu- 
ance of  any  bonds  whether  the  same  shall  have  been  sold  or 
not|  the  directors  of  the  irrigation  districts  by  which  they 
were  authorised  may  present  to  the  district  court  of  the 
county  in  whidi  such  district  or  part  thereof  is  situated  a 
petition  praying  that  all  proceedings  relating  to  said  bonds 
may  be  examined,  approved,  and  confirmed.  Upon  the 
hearing  of  such  application,  after  notice  to  all  persons  in- 
terested, the  court  is  authorised  to  examine  into  and  deter- 
mine the  legality  of,  and  approve  all  of,  the  proceedings 
relating  to  or  which  may  affect  the  validity  of  said  bonds. 

The  foregoing  syno|)sis  is  necessarily  incomplete,  but  it 
serves  to  illustrate  the  general  scope  and  purpose  of  the 
measure  under  consideration. 

The  validity  of  this  species  of  legislation  was  first  called 
in  question  in  Turlook  Irrigation  Distriot  v.  Williams,  76 
Oal.,  360,  in  which  it  was  held,  under  constitutional  pro- 
visicms  substantially  similar  to  ours,  that  the  districts  con- 
templated by  the  statute  of  that  state  are  ^uofi-public  cor- 
porations in  the  sense  that  the  purpose  of  their  organisation 
is  the  general  public  benefit  It  is  further  said  that  it  is 
not  essential  to  the  validity  of  taxes  contemplated  by  said 
act  **ih9Lt  the  method  of  their  assessments  and  their  ooUeo- 
tion  adopted  must  be  assimilated  to  and  follow  exactly  the 
mode  provided  in  the  constitution  for  the  assessment  and 
collection  of  taxes  for  general  state  purposes.''  In  Omlral 
Irrigation  Diatriet  v.  De  Lappe,  79  Cal.,  351,  the  constitu- 
tionality of  said  act  was  again  affirmed,  and  the  rule  as- 
serted thatpvoceedings  for  the  formation  of  irrigation  die- 
triett  should  be  liberally  constmed  in  order  to  giv«  efeot 
81 


418  NEBRASKA  REPORTS.         [Vol.  4S 

Board  of  DIrecton  of  Alfalfa  Irrigation  Distilot  v.  CoUins. 

to  the  pnrpoae  of  the  law.  In  0*aU  v.  Pobo  Irrigaiion 
Didriet^  87  Cal.,  140,  the  same  doctrine  was  asserted.  A 
proceeding  like  that  before  us,  to  establish  the  validity  of 
bonds  voted  by  an  irrigation  district,  was  declared  to  be  an 
action  in  rem^  and  the  decree  therein  entered  was  held  a  bar 
to  a  subsequent  action  to  enjoin  the  issuing  of  said  bond» 
on  account  of  irr^ularity  in  the  organization  of  the  dis* 
trict.  Like  views  are  also  expressed  in  the  well  considered 
case  of  Modesto  Irrigation  District  o.  Tregedy  88  Cal.,  334. 
And  in  Re  Bonds  of  Madera  Irrigation  Distrid^  92  Cal., 
296,  almost  every  phase  of  the  subject  is  again  examined 
and  the  doctrine  of  the  previous  cases  in  that  court  reas- 
serted without  qualification. 

We  cannot,  in  this  connection,  forbear  to  quote  at  some 
length  from  the  very  able  and  convincing  opinion  of  Har- 
rison, J.,  in  the  case  last  cited,  vis. :  ''It  is  contended  that 
the  ad  is  unconstitutional  for  the  reason' that  it  is  a  dele* 
gation  of  the  l^islative  power  to  create  a  corporation.  If 
by  this  is  meant  that  only  the  legislature  can  create  such 
corporation,  the  answer  is  that  the  constitution  prohibita 
such  action.  If  it  is  meant  that  because  the  corporation  is 
not  'created'  until  the  voters  of  the  district  have  accepted 
the  terms  of  the  act,  the  answer  is,  that  such  proceeding  is 
in  direct  accord  with  the  principles  of  the  constitution. 
Having  the  power  to  create  municipal  corporations,  but. 
being  prohibited  from  creating  them  by  special  law,  the 
only  mode  in  which  such  corporations  could  be  created 
under  a  general  law  would  be  by  some  act  on  the  part  of 
the  district  or  community  seeking  incorporation,  indicative 
of  its  determination  to  accept  its  terms.  As  the  constitu- 
tion has  not  limited  or  prescribed  the  character  of  such 
general  law,  its  character  and  details  are  within  the  dis- 
cretionary power  of  the  legislature.  We  know  of  no  more 
appropriate  mode  of  such  indication  than  the  affirmative 
vote  of  those  who  are  to  be  affected  by  the  acceptance  of 
the  terms  of  the  act..    *     *     *  .  Inasmuch  as  there  is  no 
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restriction  upon  the  power  of  the  legislature  to  authorize 
the  formation  of  such  corporations  for  any  public  purpose 
whatever,  and  as  when  organized  they  are  but  mere  agen- 
cies of  the  state  in  local  government,  without  any  powers- 
except  such  as  the  legislature  may  confer  upon  them,  and 
are  at  all  times  subject  to  a  revocation  of  such  power,  it 
was  evidently  the  purpose  of  the  framers  of  the  constitu* 
tion  to  leave  in  the  hands  of  the  legislature  full  discretion 
in  reference  to  their  organization.  *  *  *  In  determin* 
ing  whether  any  particular  measure  is  for  the  public  ad* 
vantage  it  is  not  necessary  to  show  that  the  entire  body  of 
the  state  is  directly  affected  thereby,  but  it  is  sufficient  that 
that  portion  of  the  state  within  the  district  provided  for  by 
the  act  shall  be  benefited  thereby.  The  state  is  made  up 
of  its  parts,  and  those  parts  have  such  a  reciprocal  influ- 
ence upon  each  other  that  any  advantage  which  accrues  to. 
one  of  them  is  felt  more  or  less  .by  all  of  the  others.  A. 
legislature  that  should  refrain  from  all  legislation  that  did. 
not  equally  affect  all  parts  of  the  state  would  signally  fail 
in  providing  for  the  welfare  of  the  public.  In  a  state  aft 
diversified  in  character  as  is  California  it  is  impossible  that 
the  same  legislation  should  be  applicable  to  each  of  it» 
parts.  Different  provisions  are  as  essential  for  those  por- 
tions whose  physical  characteristics  are  different  as  are 
needed  in  the  provisions  which  are  made  for  the  govern- 
ment of  town  and  country.  Those  portions  of  the  state 
which  are  subject  to  overflow,  and  those  which  require 
drainage,  as  well  as  those  which  for  the  purpose  of  devel- 
opment require  irrigation,  fall  equally  within  the  purview 
of  the  legislature,  and  its  authority  to  legislate  for  the 
benefit  of  the  entire  state,  or  for  the  individual  district. 
The  power  of  the  legislature  to  adapt  its  laws  to  the  pe- 
culiar wants  of  each  of  these  districts  rests  upon  the  same 
principle,  viz.,  that  it  is  acting  for  the  public  good  in  its 
capacity  as  the  representative  of  the  entire  state.''  The 
reasoning  here  employed  is  reinforced  by  the  later  case  of 
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Middle  Kittiiaa  Irrigation  District  v.  PetersoUy  29  Paa  Rep. 
[Wash.],  995.  It  is,  as  has  been  observed,  quite  as  appli- 
cable to  the  provisions  of  our  oonstitution,  and  leads  irre- 
i^istibly  to  a  coticlusion  in  harmony  with  that  announced  in 
the  cases  cited.  The  only  case  to  which  we  have  been  re- 
ferred as  authority  for  the  opposing  view  is  Bradley  v. 
Fidlbrook  Irrigation  District^  68  Fed.  Rep.,  948.  It  waa 
in  that  case  held  that  the  use  contemplated  by  the  Cali- 
fornia statute,  to  which  reference  has  been  made,  is,  in  no 
proper  sense  of  the  term,  a  public  one,  and  ihat  said  act 
accordingly  conflicts  with  the  fourteenth  amendment  of  the 
United  States  constitution,  prohibiting  the  several  states 
from  dqiriving  any  person  of  life,  liberty,  or  property 
without  due  process  of  law.  The  opinion  of  the  learned 
•circuit  judge  in  that  case,  in  so  far  as  it  arraigns  the  act 
involved  as  a  matter  of  legislative  policy,  may  be  accepted 
as  altogether  sound,  but  (hat  it  is  a  sound  interpretation  of 
the  restrictive  feature  of  the  constitution  of  the  United 
States,  or  of  tMs  state,  does  not  necessarily  follow.  While 
4ili  agree  that  the  legislature  cannot,  without  the  consent  of 
the  owner,  appropriate  private  property  to  purposes  which  in 
no  way  subserve  public  interests,  the  rule  is  quite  as  firmly 
settled  that  the  courts  will  not  interfere  by  declaring  acts 
invalid  simply  because  they  may  differ  with  the  law* 
making  power  respecting  the  wisdom  or  necessity  thereof. 
For  if,  by  any  reasonable  construction,  a  designated  uae 
may  be  held  to  be  public  in  a  constitutional  sense,  the  will 
of  the  l^islature  should  prevail  over  any  mere  doubt  of 
the  court.  {Paoston  &  Herahey  Irrigating  Canal  &  Land 
Co,  ».  Farmers  &  Merchants  Irrigation  &  Land  Co.^  supra. 
We  are  aware  that  the  subject  under  consideration  has 
by  federal  tribunals  been  likened  to  questions  of  commer- 
cial law,  depending  for  ttieir  solution,  not  upon  the  decisions 
of  a  single  state  or  tribunal,  but  upon  general  principles 
oommoQ  to  all  courts.  As  said  in  Oleott  v.  Supervisors  of 
Fonddu  Lac  Omi^y,  16  Wall.  [U.  a],  618,  cited  in 
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port  of  the  conclusion  annoanoed  in  Bradley  v.  Fallbrook 
Irrigation  Didricty  ''  The  nature  of  taxation^  what  aaes  are 
public  and  what  are  private,  and  the  extent  of  unrestricted 
legislative  power  are  matters  which,  like  questions  of  com* 
mercial  law,  no  state  court  can  conclusively  determine  for 
us.''  We  do  not,  however,  understand  the  court,  by  what 
18  there  said,  to  call  in  question  the  rule  by  which  mere 
doubts  are  resolvecl  in  favor  of  the  judgment  of  the  legis* 
lature.  The  prohibition  against  the  taking  of  private  prop* 
erty  without  due  process  of  law  is  not  peculiar  to  the  na- 
tional constitution,  but  is  a  part  of  the  fundamental  law  of 
a  majority,  if  not  all,  of  the  states.  It  is  worthy  of  note^ 
too,  in  this  connection,  that  the  foregoing  rule  was  firmly 
established  long  prior  to  the  adoption  of  the  fourteenth 
amendment.  (2  Kent's  Commentaries,  p.  340 ;  Beekman  v. 
Saratoga  <4r  8.  R.  Cb.,  3  Paige  Ch.  [N.  Y.],  73;  Coder  iv 
Tide  Water  Co.,  18  N.  J.  Eq.,  54,  618,  and  cases  citeil.) 
The  reasonable  inference  is  that  the  restriction  therein  upon 
the  powers  of  the  states  relating  to  private  property  wa» 
intended  to  harmonize  the  national  bill  of  rights  with  the 
provisions  of  the  several  state  constitutions,  rather  than  to 
introdnoe  a  new  and  distinct  principle  or  rule  of  construc- 
tion. It  is  doubtful,  indeed,  if  that  enactment  had  the  ef- 
fect to  enlarge  the  rights  of  property  secured  by  the  com- 
mon law,  since,  as  shown  in  Davidson  v.  New  Orleane,  96 
U.  S.,  97,  the  term  ''due  process  of  law"  means  no  more 
than  the  ''  law  of  the  land,''  as  employed  in  Magna  Ghana. 
(See,  also,  Pareons  v.  Rwteell^  11  Mich.,  129;  Banning  v. 
Taylor,  24  Pa.  St, 292;  Oreene  v,  Biiggs,  1  Curt.  [U.  S.], 
311.) 

In  the  opinion  of  Mr.  Justice  Miller  in  Davidson  v.  New 
Orleans,  supra,  is  found  an  exceedingly  comprehensive  dis- 
eussion  of  the  subject,  concluding  as  follows:  ''There  is 
wisdom,  we  think,  in  the  ascertaining  of  the  intent  and 
application  of  such  an  important  phrase  in  the  federal  con- 
stitution by  the  gradual  process  of  judicial  inclusion  and 
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<}xclu8ioDy  AS  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded. 
"^  '^  *  As  contributing  to  some  extent  to  this  mode  of 
-determining  what  class  of  oases  do  not  fall  within  its  pro- 
vision, we  lay  down  the  following  proposition  as  applicable 
to  the  case  before  us:  That  whenever,  by  the  laws  of  a 
state,  or  by  state  authority,  a  tax,  assessment,  or  servitude, 
or  other  burden,  is  imposed  upon  property  for  the  public 
-use,  whether  it  be  for  the  whole  state  or  of  some  more  limited 
jK)rtion  of  the  community,  and  those  laws  provide  fora  mode 
of  confirming  or  contesting  the  charge  thu^L  imposed  in  the 
ordinary  courts  of  justice,  with  such  notice  to  the  person^  or 
such  proceeding  in  regard  to  the  property  as  is  appropriate  to 
the  nature  of  the  case,  the  judgment  in  such  proceedings 
<»innot  be  said  to  deprive  the  owner  of  his  property  with- 
out due  process  of  law,  however  obnoxious  it  may  be  to 
other  objections.^'  That  case  arose  uuder  the  provisions  of 
a  statute  of  Louisiana  authorizing  the  assessment  of  prop- 
erty within  drainage  districts  for  the  purpose  of  reclaiming 
overflowed  lands.  Before  such  assessments  could  become 
efTectual  they  are  required  to  be  filed  in  the  proper  court, 
and  personal  notice  given  all  owners  known  and  within 
reach  of  process,  and  service  by  publication  as  to  such  as 
are  unknown  or  not  within  the  jurisdiction  of  the  court. 
An  order  of  confirmation  was  denied  by  the  lower  court, 
which  judgment  was  reversed  on  appeal  to  the  supreme 
court  of  the  state,  and  the  judgment  last  mentioned  was 
affirmed  on  error,  by  the  supreme  court  of  the  United 
States.  In  Pearson  v.  Yewdall,  95  U.  S.,  294,  it  is  said  by 
Waite,  C.  J.,  referring  to  a  Pennsylvania  statute  of  the 
:same  general  character:  ^*  In  the  act  of  the  general  assem- 
bly of  Pennsylvania,  now  under  consideration,  ample  pro- 
vision is  made  for  an  inquiry  as  to  damages  before  a  com- 
petent court,  and  for  a  review  of  the  proceedings  of  the 
<x>urt  of  original  jurisdiction  upon  appeal  to^  the  highest 
«ourt  of  the  state.    This  is  due  process  of  law  within  the 
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meaning  of  that  term  as  used  in  tbe  federal  ^onstitattoD." 
The  question  was  again  directly  presented  in  Hagar  v.  Beo^ 
lamaiUm  Didrid^  111  U.  8*,  701,  which  arose  under  a 
California  statute  for  the  reclamation,  by  districts,  of  swamp 
and  overflowed,  salt,  marsh,  and  tide  lands  by  means  of 
assessments  upon  property  thereby  benefited,  in  which  Mr. 
Justice  Field  uses  this  language:  ^'  If  property  taken  upon 
an  assessment,  which  can  only  be  enforced  in  this  way,  be 
not  taken  by  due  process  of  law,  then,  as  said  by  Mr.  Jus- 
tice Miller  in  the  New  Orleans  case,  these  words«  as  used  in 
the  constitution,  can  have  no  definite  meaning.  The  nu- 
merous decisions  cited  by  counsel,  some  of  which  are  given 
in  the  note,  as  to  the  necessity  of  notice,  and  of  an  oppor- 
tunity of  being  heard,  are  all  satisfied  where  a  hearing  in 
court  is  thus.allowed.^'  And  the  same  doctrine  is  reasserted 
and  emphasized  by  Mr.  Justice  Gray  in  WurU  v.  Hoag^ 
iand,  1 14  U.  S.,  606.  (See  in  this  connection,  also,  Speneer 
V.  Merchant,  126  U.  S.,  346;  PauUen  v.  City  of  Portland, 
149  U.  S.,  30 ;  Dean  v.  Davis,  61  Cal.,  410 ;  Peo^  v.  Eeo- 
iamation  Digtriet,  63  Cal.,  348 ;  Hkirlock  Irrigation  Distriet 
V*  WUUama,  Central  Irrigation  Dietriei  v.  De  Lappe^  In  re 
Bonds  of  Madera  Irrigation  Distriot,  supra.)  It  is  said  in 
the  case  last  cited  that  **  his  [the  complainant's}  propei^y  is 
not  taken  from  him  without  due  process  of  law  if  be  is  al- 
lowed a  hearing  at  any  time  before  the  lien  of  the  assess- 
ment thereon  becomes  final;''  citing  Gilmore  v.  Hentig^SS 
Kan.,  170,  Dairies  v.  City  of  Los  Angeles,  86  Cal.,  37,  and 
Hagar  v.  Reclamation  Distriot,  supra.  And  in  Titrlook 
Irrigation  Distriet  v,  Williams  the  courts  referring  to  the 
analogy  between  irrigating  districts  and  districts  organised 
for  the  reclamation  of  swamp  and  overflowed  lands,  say: 
VThe  one  is  intended  to  bring  into  cultivation  and  make 
productive  a  large  acreage  of  land  which  would  otherwise 
remain  ancultivated  and  unproductive  of  any  advantage 
to  the  state,  being  useless,  incapable  of  yielding  any  reve- 
nue of  importance  toward  the  support  of  the  general  pur- 
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poses  of  state  governineDty  by  reason  of  too  mncb  water 
flowing  over,  or  standing  upon,  or  percolating  throngh  them. 
The  other  has  for  its  main  object  the  utilizing  and  improve- 
ment of  vast  tracts  of  arid  and  unfruitful  soil,  desert-like 
in  character,  much  of  it,  which,  if  water  in  sufficient  quan- 
tity can  be  conducted  upon  and  applied  to  it,  may  be  made 
to  produce  the  same  results  as  flow  from  the  drainage  of 
large  bodies  of  swamp  and  overflowed  lands." 

The  conclusions  we  reach  from  an  examination  of  the 
foregoing  authorities  are,  first,  that  the  term  ^^due  process 
of  law"  relates  primarily  to  the  remedy  or  means  of  re- 
dress where  property  rights  are  invaded  rather  than  to 
matters  of  substantive  law,  and  that  the  provision  of  our 
statute  for  a  hearing,  upon  notice,  of  all  questions  pertain- 
ing to  the  oi^nization  of  irrigation  districts  |ind  the  im- 
position by  them  of  taxes  and  assessments  fully  satisfies 
the  requirements  of  the  state  and  federal  constitution;  seo- 
ond,  the  end  and  purpose  of  said  act  is,  in  a  constitutional 
sense,  public,  and,  therefore,  resting  in  the  wisdom  and  dis- 
cretion of  the  legislature.  The  reasoning,  based  upon  the 
decision  in  Bradley  v.  Fallbrook  Irrigation  DMriety  muai 
accordingly  be  rejected. 

The  objection  to  said  act  on  the  ground  that  it  authorises 
the  creation  by  county  boards  of  municipal  corporations  in 
violation  of  seetion  1,  article  3,  of  the  constitution,  is  fully 
met  by  the  California  cases  cited  holding  that  irrigation 
districts  are  public  and  not,  strictly  speaking,  municipal  cor- 
porations, and  that  their  officers  are  agents  of  the  state. 

To  the  proposition  that  the  authority  conferred  upon  ir- 
rigation districts  to  levy  taxes  without  limitation  upon  the 
property  within  their  boundaries,  is  an  invasion  of  the  pro^ 
visions  of  the  state  constitution,  it  may  be  answered:  First 
—That  the  power  of  taxation  is  an  attribute  of  sovereignty 
having  its  source  in  the  necessities  of  organiaed  society. 
That  power  has,  by  the  people,  been  committed  to  the  dis* 
oretion  of  the  l^islature,  and  the  limits  within  which,  it 
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nay  be  exercised  depend,  in  the  abeeooe  of  ezpreaa  limita- 
tioD  apon  such  power,  upon  the  exigencies  of  the  public, 
and  for  an  abuse  of  the  trust  thus  imposed  the  remedy  is 
an  appeal  to  the  people  themselves  in  the  manner  ordained 
by  the  constitution.  Second — The  power  of  taxation  so 
conferred  is  not,  as  counsel  assume,  unlimited,  but  is  re- 
stricted to  revenue  sufficient  to  meet  the  obligations  volun* 
tarily  assumed  by  the  taxpayers  themselves.  Third — AI- 
IhoDgh  ample  provision  is  made  for  resisting  the  issuance 
of  bonds,  by  taxpayers  and  others  interested,  the  record 
contains  no  suggestion  of  an  abuse  in  this  instance  of  the 
taxing  power;  nor  does  said  act  conflict  with  section  1,  ar* 
tide  9,  of  the  constitution,  requiring  taxation  to  be  equal 
and  uniform;  that  provision  relates  to  the  revenue  required 
for  the  general  purpose  of  government,  state  and  munici- 
pal, and  has  no  application  to  taxes  or  assessments  levied 
for  local  improvements.  {City  of  Sterling  v.  OcUt^  117  111., 
11;  Davis  v.  CUy  of  Litchfield,  145  III.,  313;  Retaken  v. 
Fiuhring,  130  Ind.,382;  CUy  of  Chester  v.  Black,  132  Pa. 
St,  668;  aty  of  8L  Joseph  v.  Owen,  110  Mo.,  445 ;  C% 
of  Denver  v.  Knowles,  17  Colo.,  204.) 

The  only  other  objection  which  calls  for  notice  is  that  by 
which  the  validity  of  the  bonds  is  assailed  on  the  ground 
that  the  act  under  consideration  does  not  expressly  author- 
iie  the  procuring  of  a  seal  by  irrigation  districts.  That 
contention  is  based  upon  the  ruling  of  this  court  in  Larson 
V.  Dickey,  39  Neb.,  463,  and  Dickey  v.  Paierson,  45  Neb., 
848,  that  inasmuch  as  no  provision  is  made  by  law  for 
the  use  by  county  treasurers  of  an  official  seal,  there  exists 
under  the  present  revenue  law  no  authority  for  the  execu- 
tion by  them  of  valid  tax  deeds.  Our  first  impression,  it 
must  be  confessed,  was  strongly  in  favor  of  the  soundness 
of  that  argument;  but  upon  reflection  we  are  satisfied  that 
the  cases  cited  rest  upon  principles  entirely  different  from 
that  which  must  control  in  this.  By  reference  to  Larson 
V.  Dickey  it  will  be  observed  that  the  provision  there  under 
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oonsideration  was  section  127  of  the  revenoe  law  (Compiled 
Statutes,  ch.  77,  art.  1),  requiring  tax  deeds  to  be  executed 
by  the  treasurer  ''  under  the  official  seal  of  his  office/'  sub- 
stantially in  accordance  with  the  form  therein  prescribed, 
and  which  concludes  as  follows:  ''Given  under  my  hand 

and  the  seal  of  our  court  this day  of ,  A.  D. 

18 — ."  It  is  shown  in  that  case  that  the  section  men- 
tioned was  copied  from  section  221  of  the  revenue  law  of 
Illinois.  By  statute  of  that  state  the  sale  of  lands  for  de- 
linquent taxes  was  made  under  decree  of  the  county  court, 
a  court  of  record,  in  a  proceeding  instituted  by  the  county 
treasurer,  the  section  above  mentioned  requiring  all  deeds 
thf  refor  to  be  executed  by  the  clerk  under  the  seal  of  the 
court.  What  was  there  held,  in  effect^  is  that  the  history 
of  section  127  emphasises  the  oft-asserted  rule  that  provis- 
ions intended  to  divest  persons  of  title  to  property,  in  the 
exercise  of  the  taxing  power,  should  be  strictly  construed. 
The  cause  before  us,  on  the  other  hand,  involves  the  mere 
contractual  obligation  of  the  district  named  and  not  call- 
ing for  the  application  of  the  strict  rule  of  construction 
recognized  in  the  cases  mentioned.  It  may  with  safety  be 
asserted  that  in  the  absence  of  limitation,  express  or  im- 
plied, corporations,  both  private  and  municipal,  may,  as 
an  incident  to  their  general  corporate  i)oweF8,  adopt  and 
use  a  common  seal.  (1  Dillon,  Municipal  Corporations  [4th 
ed.],  sec.  190;  4  Thompson,  Law  of  Corporations,  sees. 
6044, 6046 ;  1  Beach,  Private  Corporations,  sec.  376.) 

It  follows  that  the  decree  of  the  district  court  is  right 
and  must  be 

Affibubd, 
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Barney  McGinn  v.  State  op  Nebraska.  Jg  ^g| 

FiLKD  November  19, 1895.      No.  6S54. 

1.  ConBtittttlonal  Law:  Calendar  MoMTir.  The  term'^cal- 
eodar  month*'  is  nsed  ia  tectlon  34, article  3,  of  the  congtitation 
in  the  sense  io  which  it  was  understood  prior  to  the  adoption 
of  that  instrament 

%  Calendar  Month.  The  term  "  calendar  month,"  whether  em-  , 
ployed  in  statutes  or  contracts,  and  not  appearing  to  have  heen 
used  in  a  different  sense,  denotes  a  period  terminating  with  the 
day  of  the  succeeding  month  nnmericallj  corresponding  to  the 
daj  of  its  heginning.  less  one.  If  there  he  no  corresponding 
day  of  the  succeeding  month,  it  terminates  with  the  last  day 
thereof. 

8.  Statutes:  Timb.  The  provision  of  section  895  of  the  Code  of 
Civil  Prooednre,  for  the  ezdnsion  of  the  first  day  in  oompating 
the  time  within  ^hich  an  act  is  to  be  done,  was  intended  to  es- 
tablish a  uniform  rule,  applicable  alike  to  the  construction  of 
statutes  and  to  matters  of  practice. 

4.  :  Time  of  Going  Into  Effect:  Penalty  fob  Mubder. 

The  penalty  for  murder  in  the  first  degree  wa^  by  section  3  of 
the  Criminal  Code,  as  originally  adopted,  death  by  hanging. 
By  an  act  approved  April  8,  1893,  passed  without  an  emergency 
clause,  said  section  was  so  amended  as  to  provide  that  the  pen- 
alty for  the  crime  therein  denounced  shall  be  death  by  hanging, 
or  imprisonment  for  life,  in  the  discretion  of  the  Jury.  The 
legislature  of  1893,  having  adjourned  on  the  8th  day  of  April  of 
that  year,  hM,  that  said  amendment  took  effect  on  the  9th  day 
of  July  following. 

6.  Criminal  Law:  Conviction:  Review:  Fobmer  Jeopabdy: 
Waiveb.  When  the  defendant  in  a  criminal  prosecution  is  ad- 
judged guilty  of  the  crime  charged,  and  subsequently  procures 
a  reversal  of  the  judgment  of  conviction  on  account  of  error  by 
the  trial  court,  he  will  be  held  to  have  waived  his  right  to  object 
to  further  prosecution  on  the  ground  that  he  has  been  once  put 
in  jeopardy. 


:  Sentence:  Ihpbisonmrnt.  While  the  practice  of  con- 
fining persons  convicted  of  capital  offenses  from  the  date  of  sen- 
tence until  the  day  of  execution  has  prevailed  from  time  imme- 
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morial,  such  confinement  is  not  a  pari  of  the  penalty,  although 
a  necessary  incident  thereof,  and  the  power  of  the  ooart  in  that 
regard  does  not  rest  upon  any  positiye  provision  of  statnte. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Scott,  J. 

The  facts  are  stated  in  the  opinion. 

Mahoney^  Minahan  &  Smyth  and  EstelU  &  Hoeppnety  for 
plaintiff  in  error: 

If  the  plaintiff  in  error  is  guilty  of  murder  as  charged  in 
the  information,  the  crime  was  committed  July  29,  1893, 
and  he  should  have  been  tried  under  the  laws  then  in 
force.  By  chapter  44,  Session  Laws,  1893,  the  jury,  in 
finding  a  conviction  of  murder  in  the  first  degree,  must  fix 
the  penalty  and  say  by  their  verdict  whether  the  defendant 
shall  suffer  death  or  imprisonment  for^  life.  This  statute 
was  approved  April  8,  1893,  and  the  legislature  adjourned 
the  same  day.  The  court,  in  refusing  to  permit  the  jury 
to  fix  the  penalty,  committed  an  error.  The  law  formerly 
in  force  prescribed  the  death  penalty  as  the  only  punish- 
ment for  murder  in  the  first  degree,  and  a  verdict  thereun- 
der finding  the  accused  guilty  is  illegal  and  will  not  sup- 
port a  sentence,  where  the  alleged  crime  was  committed 
after  the  new  law  went  into  effect.  Under  the  constitu- 
tional provision  that  no  act  shall  take  effect  until  three 
calendar  months  after  the  adjournment  of  the  legislature 
the  act  requiring  the  jury  to  fix  the  penalty  for  murder  in 
the  first  degree  took  effect  July  9,  1893,  before  the  alleged 
crime  had  been  committed.  (Constitution,  sec.  24,  art.  3; 
Session  Laws,  1893,  ch,  44;  Cooley,  Constitutional  Limi- 
tations [6th  ed.],  187;  Glore  v.  Hare,  4  Neb.,  131 ;  AfiffoUi 
V.  ColviU,  4  L.  R.,  C.  P.  D.  [Eng.],  233;  iaoon  c.  Hooper, 
6  T.  R.  [Eng.],  224;  Bishop,  CoutracU,  sec.  1339;  EUW 
Case,  8  N.  J.  Law,  286;  Loring  o.  Hailing,  16  Johns. 
[N.  Y.],  119;  Staekhouse  v.  Halsey,  3  Johns.  Cli.  [N.  Y.]', 
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74;  Bednumd  v.  Olover,  Dad.  [Ga.],  107;  Oro8$  v.  FowUr' 
21  Cal.,  393;  Savings  &  Loan  Society  v.  Thompson,  32  CaU, 
347;  Beacon  v.  StaU,  22  Fla.,  46;  Brown  v.  WUliavM,  34 
Neb.,  376;  Heastm  v.  Cincinnati  &  F.  IK.  R.  Co.,  16  Ind., 
276;  Snyder  v.  Warren,  2  Cow.  [N.  Y.],  518;  Pareona  v. 
Chamberlin,  4  Wend.  [N.  Y.],  512;  French  v.  English, 
7  Neb.,  124;  Roesink  v.  BameU,  8  Neb.,  146;  Ouaranty 
Ihist  Co.  V.  Orem  Ooce  8.  &  M.  R.  Co.,  139  U.  S.,  137; 
People  r.  Ulrich,  2  Abb.  Pr.  [N.Y.],  28;  CommonwealUi  r. 
Maxwell,  27  Pa.  St.,  444;  Lester  v.  Garland,  15  Vea. 
[Eng.],  248;  Hardy  p.  Ryle,  9  Bar.  Cr.  [Eng.],  603;  CastU 
r.  Burditi,  3  T.  R.  [Eng.],  623;  Young  v.  Higgon,  6  M. 
&  W.  [Eog.],  49;  Watson  v.  Pears,  2  Campb.  [Eog.], 
294;  SotUh  Staffordshire  Tramway  Co,  v,  Skhiess  &  Acci'- 
dent  Assurance  Association,  1  Q.  B.,  1891  [Eng.],  402; 
Radeliffe  v.  Bartholomew,  1  Q.  B.,  1892  [Eng.],  161.) 

On  Deoember  29,  1893,  the  court  pronounoed  sentence 
on  plaintiff  in  error,  by  the  terms  of  which  he  was  to  be 
confined  in  the  county  jail  in  solitary  confinement  until 
April  6,  1894,  and  then  hanged.  Under  that  sentence  he 
was  taken  to  the  jail  and  kept  in  solitary  confinement  un- 
til the  following  day,  when  he  was  brought  into  coart,  the 
sentence  vacated  and  a  new  sentence  pronounced,  fixing  his 
execution  at  a  later  date,  and  his  imprisonment  at  solitary 
confinement  for  a  different  period.  The  second  sentence 
was  absolutely  without  authority,  for  the  reason  that  the 
punishment  prescribed  by  the  first  being  partly  borne,  the 
power  of  the  court  over  it  was  exhausted.  Under  the  con- 
stitutional guaranty  that  a  man  shall  not  be  twice  put  in 
jeopardy  for  the  same  offense,  the  court  had  no  power  or 
authority  to  impose  another  and  different  sentence.  {In  re 
Fuller,  34  Neb.,  581;  PeopU  v.  Kelly,  44  N.  W.  Rep. 
[Mich.],  615;  Peopk  v.  Meseroey,  42  N.  W.  Rep.  [Mich.], 
1133;  ExparU  Lange,lSWalllU.a.],16S;  Inre  Jones, 
35  Neb.,  499;  IXaie  v.  Gray,  37  N.  J.  Law,  368.) 

In  support  of  the  argument  that  the  first  sentence  is  er- 
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roneous  and  that  the  plaintiff  in  error  should  be  discharged, 
reference  Was  made  to  the  following  authorities:  Criminal 
Code,  see.  503;  Rex  v.  Ellis,  6  Bam.  &  C  [Eng.],  395; 
Rex  V.  Bourne^  7  Ad.  &  El.  [Eng.],  58;  Shepherd  tf.  Cbm- 
monwealth^  2  Met.  [Mas8.]y419;  Stevens  v.  OommonwecUlh, 
4  Met  [Mass.],  360;  Christian  o.  OommonweaUh^  6  Met. 
[Mass.],  530;  People  v.  Taylor,  3  Denio  [N.  Y.],  91 ;  2)on- 
iels  17.  Commontoealthf  7  Pa.  St.,  371 ;  Beale  v.  Qmmon' 
wealtliy  25  Pa^  St.,  11;  Commonwealth  v.  EUiSy  11  Mass., 
465;  Sheperd  v.  People,  25  N.  T.,  406;  State  v.  Gray,  37 
N.  J.  Law,  368;  McDonald  v.  StaU,  46  Md.,  90;  Bene- 
dict V.  State,  12  Wis.,  313;  Peglow  v.  State,  12  Wis.,  534; 
Williams  v.  Sate,  18  O.  St,  46 ;  Picket  v.  State,  22  O.  St, 
406;  State  v.  Shuchardt,  18  Neb.,  454;  Conklin  v.  StaU, 
26  Neb.^  784;  Jackson  v.  StaU,  15  So.  Rep.  [Ala.],  351. 

A.  S.  ChurehiU,  Attorney  General,  and  Oeorge  A.  Day, 
Deputy  Attorney  Oeneral,  for  the  state : 

Prior  to  the  act  approved  April  8,  1893,  the  penalty  for 
murder  in  the  first  d^ree  was  death.  (Criminal  Code,  1891, 
sec  3.) 

By  the  provisions  of  the  act  approved  April  8, 1893,  the 
legislature  amended  section  3  of  the  Criminal  Code  so  that 
the  penalty  should  be  death  or  imprisonment  for  life,  in  the 
discretion  of  the  jury.  (Criminal  Code,  1893,  sec.  3.) 

Section  24,  article  3,  of  the  constitution  provides:  ''No 
act  shall  take  effect  until  three  calendar  months  after  the 
adjournment  of  the  session  at  which  it  passed,  unless  in 
case  of  emergency.''  The  precise  question  presented  is  a 
construction  of  the  meaning  of  the  term,  ''three  calendar 
months.''  The  construction  as  applied  to  written  constitu- 
tions should  give  effect  to  the  intent  of  the  people  adopt- 
ing it,  so  as  to  give  meaning  if  possible  to  every  word  and 
phrase.  (Cooley,  Constitutional  La^w,  72;  State  v.  Bacon, 
6  Neb.  297.) 
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In  1860  the  parliament  of  England  defined  the  word 
''month''  to  mean  calendar  month.  (13  and  14  Via,  c.  21.) 

''Oalendar  month''  has  been  defined  one  of  the  months 
of  the  year  as  enumerated  in  the  calendar,  without  reference 
to  the  number  of  days  it  may  contain.  (Black,  Law  Dic- 
tionary; Abbott,  Law  Dictionary;  Webster,  Dictionary ;  13 
Am.  &  Eng.  Ency.  Law,  712;  Encyclopaedia  Britannica.) 

''Calendar  month"  is  one  of  the  divisions  of  time  as 
January,  February,  March.  (Rapalje,  Dictionary;  Sedg- 
wick, Statutory  and  Constitutional  Law,  368,  372;  Roe- 
sink  V.  Bamett,  8  Neb.,  146;  Opinion  of  the  Judges^  6  Neb., 
666;  State  v.  Baboock,  22  Neb.,  37.) 

A  week  is  a  definite  period  of  time,  commencing  on 
Sunday  and  ending  on  Saturday.  {Steinbe  v.  Bell,  12  Abb. 
Pr.,  n.  8.  [N.  T.],  172;  StaU  v.  Yellow  Jaokd  Silver  Jfm- 
ing  Co.,  6  Nev.,  430.) 

For  a  review  of  the  authorities  relating  to  the  meaning 
ef  the  word  "  month,"  see  GhiaranJty  Trust  &  Safe  Deposit 
Co.  V.  Buddington,  12  li.  R  A.  [Fla.],  771. 

In  1891  the  term  "three  calendar  months"  was  con- 
strued adversely  to  the  contention  of  plaintiff  in  error  by 
the  attorney  general.  His  construction  has  since  been 
followed  by  the  department  of  state.  The  construction 
given  to  a  statute  by  those  charged  with  the  duty  of  exe- 
cuting it  should  not  be  overruled  without  strong  reason. 
{United  Stales  v.  Moore,  96  U.  8.,  760;  Broum  v.  United 
States,  113  U.  S.,  668;  ffahn  v.  United  States,  107  U.  8., 
402;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.,  727;  Steioart 
V.  Laird,  1  Craoch  [U.  S.],  299;  Peabody  v.  Stark,  16 
Wall.  [U.  S.],  240;  Ellis  v.  Olaser,  61  N.  W.  Rep.  [Mich], 
649;  iVesArook  v.  Miller,  66  Micb.,  161 ;  Malonny  v.  Mahar, 
1  Mich.,  26;  Brition  v.  Ferry,  14  Mich.,  53;  Continental 
Improvement  Co.  o.  Phelps,  47  Mich.,  299;  Pease  v.  Peek, 
18  How.  [U.  S,],  665;  Coutant  v.  People,  11  Wend.  [N. 
T.],  611;  Jao^on  v.  Washington  Ornntyf  34  Neb.,  688; 
BlaUv.  Smith,  35  Neb.,  24.) 


432  l^EBRASKA  REPORTS.  [Vou  46 

« 


McGinn  v.  SUte. 


Section  603,  Criminal  Code,  provides  that  atJeastooe 
hundred  days  shall  intervene  between  the  sentence  and 
the  day  of  execution.  Where  an  error  has  been  made  in 
computing  this  time,  the  court  has  a  right  to  set  aside  the 
judgment  and  resentence  (he  prisoner.  The  imprisonmeot 
pending  the  date  of  execution,  though  solitary  confine* 
ment,  is  no  part  of  the  sentence  of  the  law,  but  merely  in* 
cidental  to  the  keeping  of  the  prisoner.  In  case  a  mistake 
in  the  time  has  been  made  the  court  may  set  aside  the  sen- 
tence and  resentence  the  prisoner.  {State  v.  Shea^  95  Mo.| 
85 ;  Lacy  v.  State,  15  Wis.,  1 5 ;  StaU  v.  Shaw,  23  la.,  316 ; 
State  V.  Nicholson,  14  La.  Ann.,  798 ;  Daniels  r.  Common^ 
wealth,  7  Pa.  St.,  371;  King  v.  Kenworthy,  1  Barn.  A 
C.  [Eug.],  711 ;  Benediot  v.  State,  12  Wis.,  348;  Beat  v. 
Commonwealth,  26  Pa.  St.,  1 1  ;  People  v,  RiUy,  48  Oah, 
549 ;  StnU  v.  Child,  42  Kan.,  611 ;  State  v.  Redman,  17  la., 
329 ;  State  v.  Knouse,  33  la.,  365;  State  v.  Tweedy,  11  la., 
350 ;  PeopU  v.  dwell,  28  Cal.,  456 ;  Sutclife  v.  State,  18  O., 
469 ;  Dodge  v.  People,  4  Neb.,  220 ;  Bohanan  v.  StaU,  18 
Neb.,  57.) 

Judgment  for  a  longer  term  than  that  authorized  by 
law  may  be  corrected  and  affirmed  where  the  record  dis-* 
closes  no  other  error.  ( Vaughan  v,  Staie^  83  Ala.,  56;  Wdh- 
ster  V.  Commonwealth,  5  Cush.  [Mass.],  407;  Chitty,  Crimi- 
nal Law,  722;  Dodge  v.  People,  4  Neb.,  226;  InreJonts, 
35  Neb.,  499;  State  v.  Treszevant,  20  S.  Car.,  363;  State 
V.  Hoyl,  47  Conn.,  542.) 

In  Kinsler  r.  Territory,  1  Wyo.  Ter.,  112,  the  prisoner 
was  sentenced  to  be  hanged.  On  the  day  following  the 
sentence  the  court  discovered  an  informality  therein,*  va- 
cated the  sentence,  and  pronounced  a  new  one.  It  w«b 
held  that  there  was  no  error  in  the  proceedings. 
•  The  court  has  a  right  to  vacate  or  modify  its  judgaieat 
in  a  criminal  as  well  as  in  a  civil  case  during  the  term ;  and 
the  plea  of  being  once  in  jeopardy  will  not  avail  defendaat 
upon  the  theory  that  he  has  served  part  of  the  pmiabBieat^ 
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imposed  apon  him.  (2  Coke,  Littleton,  p.  260a;  Regina  v. 
FUzgerald,  1  Balk.  [Eng.],  401;  Turner  v.  Bamaby^  2 
Salk.  [Eng.],  567*;  King  v.  Prioe,  6  East  [Eng.],  327; 
Darling  v.  Oumejf,  2  Dowl  [Eng.],  101;  lilden  v.  John- 
«m,  6  Cush.  [Mass.],  354;  Fay  v.  Wenzell,  8  Cash.  [Mass]., 
315;  SHekney  v.  Davis,.!!  Pick.  [Mass.],  169;  Wharton, 
Criminal  Pleading  &  Practice,  sec.  913;  Commonwealth  v. 
Foster y  122  Mass.,  323;  Broten  v.  Riee,  57  Me.,  67;  Jobe 
V.  State,  28  Ga.,  236;  Lee  v.  State,  32  O.  St.,  115;  Basset 
V.  UniUd  States,  9  Wall.  [U.  S.],  38;  Miller  v.  Finkle,  1 
Park.  Cr.  Cas.  [N.T.],  374;  Wright  v.  State,  5  Ind.,  527.) 

Where  the  verdict  is  insufficient  and  does  not  properly 
respond  to  the  indictment,  and  the  defendant  appeals,  the 
judgment  maj  be  reversed  and  the  cause  remanded  for 
a  new  trial.  {Marshall  v.  Commonwealth,  5  Oratt.  [Va.], 
663;  State  v.  Moran,  7  la.,  236;  Wilson  v.  State,  20  O., 
26;  State  v.  Sutton,  4  Gill  [Md.],  494;  People  v.  Oloott, 
2  Johns.  Cas.  [N.  Y.],  301 ;  State  v.  CaUendine,  8  la.,  288; 
Dodge  o.  People,  4  Neb.,  220;  State  v.  Knouse,  33  la., 
365;  State  v.  Redman,  17  la.,  329.) 

Where  there  is  error  in  the  record  the  plaintiff  in  error 
should  not  be  discharged  but  the  case  should  be  remanded 
for  trial.  (State  o.  Schuchardt,  18  Neb.,  454;  Conklin  v. 
StaU,  25  Neb.,  784;  Jackson  v.  State,  15  So.  Rep.  [Ala.], 
351.) 

The  instructions  of  the  court  correctly  define  malice. 
(MUion  V.  State,  6  Neb.,  143;  Carr  v.  State,  23  Neb.,  749.) 

The  weight  to  be  given  evidence  is  a  question  entirely 
for  the  jury  to  determine.  {Seling  v.  State,  18  Neb.,  548; 
Whitman  r.  State,  42  Neb.,  841 ;  Palmer  v.  PeopU,  4  Neb., 
68;  Monroe  v.  State,  10  Neb.,  448;  Bishop,  New  Criminal 
Procedure,  sec.  1274.) 

It  is  incompetent  to  show  that  the  character  and  dispo- 
sition of  the  deceased  was  quarrelsome  where  there  was  no 
evidence  to  establish  a  quarrel  at  the  time  of  the  homicide. 
{Keener  v.  State^  18  Ga.,  194;  Quesenberry  v.  State,  3  Stew. 
32 
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&  Port.  [Ala.],  309;  Doyal  v.  BUde,  70  Ga.,  134;  Gardner 
V.  State,  90  6a.,  312;  WhartoD,  Criminal  Evidence,  sea 
84;  People  v.  Lamb,  2  Keyes  [N.  Y.],  360.) 

It  is  within  the  discretion  of  the  court  to  limit  the  num- 
ber of  witnesses  upon  the  question  of  the  character  of  the 
prisoner.  {Mathews  v.  State,  19  Neb.,  330;  1  Greenleaf,. 
Evidence,  sec.  65;  Bishop,  New  Criminal  Procedure,  sec. 
1136;  Mergentheim  v.  State,  107  Ind.,  567;  State  v.  Whit-- 
ton,  68  Mo.,  91;  Bunnell  v.  Butler,  23  Conn.,  65;  Com- 
monwealth r.  Webster,  5  Cush.  [Mass.],  324;  Wesley  v. 
State,  37  Miss.,  327;  People  v.  Sweeney,  133  N.  Y.,  609; 
Coleman  v.  State,  59  Miss.^  490;  Jackson  v.  State,  76  Ga.^ 
562.) 

Post,  J. 

The  plaintiff  in  error  Barney  McGinn  was  at  the  Sep* 
tember,  1893,  term  of  the  district  court  for  Douglas  county 
adjudged  guilty  of  the  crime  of  murder  in  the  first  d^ree,. 
which  judgment  has  been  removed  into  this  court  for 
review  by  means  of  a  petition  in  error,  to  which  further 
reference  will  hereafter  be  made.  The  prisoner  is  by  the 
information  charged  with  feloniously  and  maliciously 
wounding,  with  intent  to  kill,  one  Edward  McKenna  on 
the  29th  day  of  July,  1893,  from  which  he,  the  said  Mo* 
Kenna,  died  two  days  later,  on  the  31st  day  of  July.  It 
is  unnecessary  to  examine  at  length  the  evidence  adduced 
in  support  of  the  allegations  of  the  information.  It  ia 
sufficient  for  the  purpose  of  this  investigation  that  the 
dates  of  the  assault  and  the  death  of  the  deceased  were 
proved  as  charged  by  the  state.  The  jury,  at  the  dose  of 
the  trial,  returned  a  general  verdict  of  murder  in  the  first 
degree  without  assessing  the  penalty  therefor,  to  which  ex* 
ception  was  taken  both  by  way  of  motion  for  a  new  trial 
and  in  arrest  of  judgment,  and  which  suggests  the  first 
questions  presented  for  our  consideration. 

Prior  to  the  act  approved  April  8^  1893,  entitled  ''An 
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act  to  amend  section  No.  three  (3)  of  the  Criminal  Code/' 
eta  (Session  Laws,  1893,  p.  385,  ch.  44),  the  only  penalty 
for  murder  in  the  first  degree  was  death  by  hanging; 
but  by  section  1  of  the  act  above  mentioned  section  3  of 
the  Criminal  Code  was  so  amended  as  to  read  thus:  "And 
upon  conviction  thereof  shall  suffer  death  or  shall  be 
imprisoned  in  the  penitentiary  during  life,  in  the  discre- 
tion of  the  jury."  By  section  2  of  said  act  the  original 
section  is  repealed  with  a  saving  clause  in  the  following 
language:  "iVonded,  however,  That  such  repeal  shall  not 
be  construed  to  apply  to  any  offenses  committed  prior  to 
the  taking  effect  of  this  act,  nor  shall  the  same  affect  any 
convictions  or  prosecutions  held  under  said  original  sec- 
tion." (Session  Laws,  1893,  p.  386,  sec.  2,  ch.  44.)  The 
contention  of  counsel*  for  the  prisoner  is  that  the  act  of 
1893  took  effect  previous  to  the  date  charged  in  the  infor-^ 
mation ;  hence  the  district  court  should  have  required  the- 
jury  to  fix  the  penalty,  and  that  it  accordingly  erred  in  re- 
ceiving the  verdict  over  their  objections.  The  constitu- 
tional provision  which  bears  upon  the  subject  is  found  in 
section  24  of  article  3,  as  follows:  ''No  act  shall  take  ef- 
fect until  three  calendar  months  after  the  adjournment  of 
the  session  at  which  it  passed,  unless  in  case  of  emergency, 
to  be  expressed  in  the  preamble  or  body  of  the  act,  the  leg- 
islature shall,  by  a  vote  of  two-thirds  of  all  the  members 
elected  to  each  house,  otherwise  direct."  The  twenty-third 
session  of  tUe  legislature  adjourned  on  the  day  the  act  in 
question  was  approved,  to-wit,  April  8,  1893;  therefore 
the  precise  question  presented  is,  when  did  the  constitu- 
tional period  of  three  calendar  months  after  the  adjourn- 
ment of  that  session  terminate?  The  term  "month"  at 
common  law,  whether  employed  in  statutes  or  contracts, 
unless  a  different  meaning  was  apparent  from  the  context, 
was  held  to  mean  a  lunar  month  of  twenty -eight  days,  except 
in  ecclesiastical  affairs,  and  as  applicable  to  commercial 
paper.  (Chase's  Blackstone,  Commentaries,  141*;  Bishop,. 
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Contracts,  sec.  1339;  Migotti  v.  Colvill,  4  L.  R.,  C.  P.  D. 
[Eng.],  233;  Lacon  v.  Hooper,  6  T.  R  [Eng.],  224; 
Oiurchill  0.  MerckarUs  Bank,  19  Pick.  [Mass.],  532; 
Ouaranty  Ti'uat  &  Safe  Deposit  Co.  v.  Oreen  Cove  8.  &  M. 
R.  Co.,  139  U.  S.  1 37.)  In  this  country  many  of  the  earlier 
•cases  follow  the  rule  of  the  common  law.  (  Vide  EllUf  Case, 
8  N.  J.  Law,  286;  Lo^^ing  v.  Hailing,  15  Johns.  [N.  Y.], 
19;  Siackhouse  v.  Halsey,  3  Johns.  Ch.  [N.  Y.],  74;  Red- 
mond V.  Glover,  Dud.  [Ga.],  107.)  Later  cases  have,  as  a 
rule,  construed  the  word  "  month,"  when  it  does  not  appear 
•to  have  been  used  in  a  different  sense,  to  mean  a  calendar 
•month.  (Olore  v.  Hare,  4* Neb.,  132;  Brown  v.  Williams^ 
34  Neb.,  376,  and  cases  cited.)  In  order  to  avoid  the  con- 
fusion arising  from  conflicting  constructions  of  the  term, 
•thirty-five  states  and  territories  have  by  legislative  enact- 
ment declared  the  term  ''month,"  when  used  without 
<)ualification,  to  mean  a  calendar  month;  and  in  England 
the  common  law  rule  was  abolished  by  statute  in  1850. 
<13  and  14  Vic,  c.  21.) 

It  is  said  by  counsel  for  the  prisoner,  referring  to  the 
facts  of  this  case,  that ''  the  authorities,  without  exception, 
support  our  contention  that  three  calendar  months  should 
be  computed  as  commencing  to  run  on  the  9th  day  of 
April  and  terminating  on  the  8th  day  of  July,"  and  as 
that  proposition  presents  the  issue  to  be  determined,  we  will 
proceed  to  examine  some  of  the  cases  cited  as  bearing  upon 
the  subject.  In  Olore  v.  Hare,  supra,  it  was  held  that  an 
appeal  taken  on  the  22d  day  of  August  from  a  judgment 
rendered  February  21  is  not  within  the  six  months  pre- 
^ribed  by  the  act  governing  appeals  to  this  court.  In 
Brown  v.  Williams,  supra,  a  note  executed  on  the  2d  day 
of  January  was  held  within  the  exception  contained  in  sec- 
tion 44  (Compiled  Statutes,  ch.  6)  of  the  assignment  law, 
being  a  debt  created  within  nine  calendar  months  previous 
to  a  general  assignment  made  on  the  2d  day  of  October 
following.     In  Snyder  v.  Warren,  2  Cow.  [N.  Y.],  618,  fif- 
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teen  calendar  months  were  computed  from  August  16, 1822, 
to  November  16, 1823.  In  McOuire  v.  Ulrich,  2  Abb.  Pr. 
[N.  Y.],  28,  the  statute  required  one  month's  notice  to 
quit  before  suit  brought  The  notice  was  given  April  18, 
and  it  was  held  that  a  calendar  month  had  intervened  be- 
fore the  commencement  of  the  action,  to-wit.  May  25.  In 
Guaranty  Ihid  &  Safe  Deposit  Co.  v.  Oreen  Cove  8.  &  if. 
12.  G>.,  supraf  the  first  publication  of  notice  was  made 
August  9,  the  answer  day  named  being  December  1,  fol- 
lowing. After  computing  the  time  at  114  days,  the  court 
say  the  time  is  **  more  than  four  lunar  months,  but  eight 
days  less  than  four  calendar  months.'' 

We  now  come  to  a  class  of  cases  having  a  more  direct 
bearing  upon  the  question  at  issue.  In  Commonwealth  v. 
Maxwell^  3  Quey  [Pa.],  444,  the  statute  provided  that  in 
case  of  vacancy  in  the  office  of  judge  of  common  pleas,  a 
successor  should  be  chosen  "at  the  first  general  election 
which  shall  happen  more  than  three  calendar  months  after 
the  vacancy  shall  occur."  The  presiding  judge  died  July 
16,  1856,  and  the  general  election  for  that  year  occurred 
October  14.  It  was  held  that  the  statutory  period  had  not 
intervened,  and  that  the  respondent,  who  was  chosen  at  the 
election  held  on  the  day  last  mentioned,  was  not  entitled  to 
the  office.  In  Minard  v.  Burtis^  83  Wis.,  267,  we  observe 
this  language:  "It  is  also  said  that  the  notice  was  not 
given  one  calendar  month  before  the  action  was  com- 
menced ;  that,  having  been  given  April  4,  it  would  not  be 
complete  until  June  1.  We  cannot  adopt  this  view.  If 
given  the  proper  number  of  days  before  action  brought,  as 
contained  in  the  calendar  month  in  which  it  was  given, 
as  in  this  case,  it  waa  sufficient.^'  The  leading  case  of 
Lester  v.  Oarland,  16  Ves.  Ch.  [Eng.],  248,  arose  under 
the  will  of  Sir  John  Lester,  providing  that  the  testator's 
sister,  Sarah  Pointer,  should  within  six  calendar  months 
after  his  death  give  security  that  she  would  not  at  any 
time  intermarry  with  A,  or  that  in  case  she  did  so  inter- 
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marry^  that  she  would  within  six  calendar  months  there- 
after pay  certain  bequests  therein  made.  The  testator  dieii 
January  12  and  the  security  given  July  12  was  held  to  sat- 
isfy the  requirements  of  the  will,  Grant,  M.  R.,  saying: 
^'  The  question  is  whether  the  day  of  Sir  John  Lester's 
ileath  is  to  be  included  in  the  six  months  or  to  be  ez- 
<3luded.  If  the  day  is  included  she  did  not,  if  it  is  ex- 
cluded she  did,  give  the  required  security  before  the  end  of 
the  last  day  of  the  six  months;  and  therefore  did  comply 
sufficiently  with  the  couditious.'^  Hardy  r.  Ryle,  9  Barn. 
<&  C.  [Eng.],  603,  was  an  action  against  a  justice  of  the 
peace  for  illegally  detaining  the  plaintiff  after  the  expiration 
of  his  term  of  imprisonment.  The  defendant  relied  upon  a 
statute  of  limitations  which  required  the  action  to  be  brought 
^'within  six  calendar  months  after  the  act  committed." 
The  court,  after  a  review  of  the  authorities,  say:  "The 
question  *  ♦  *  depends  upon  this:  whether  the  14th 
day  of  December,  the  last  day  of  the  plaintiff's  imprison- 
ment, is  to  be  included  or  excluded.  *  *  *  If  it  is  to  be 
included,  the  action  was  not  commenced  in  time;  if  it  is  to 
be  excluded,  it  was."  Bovih  Stratfordshire  Tramway  Co.  v. 
Sickness  &  Accident  Assurance  Association^  1  Q.  R  Div., 
1891  [Eng.],  402,  was  an  action  on  a  (Kilicy  of  insurance 
for  twelve  calendar  months,  from  November  24, 1888.  It 
is  said  that  November  25, 1887,  was  the  first  and  Novem- 
ber 24,  1888,  the  last  day  covered  by  the  policy.  And  to 
the  same  effect  are  Young  v.  Higgon,  6  M.  &  W.  [Eng,], 
49;  Watson  v.  Pears,  2  Campb.  [Eng.],  294;  RaJLclijBfe  v. 
Bartholomew^  1  Q.  B.  Div.,  1892  [Eng.],  161 ;  Gross  v. 
Fowler,  21  Cal.,  393;  Savings  &  Loan  Society  v.  Thomp* 
son,  32  Cal.,  347.  But  perhaps  the  most  satisfactory  of 
reported  cases  is  Migotti  v.  ColviU,  4  L.  R.,  C.  P.  D.  [Eng.], 
233,  which  was  an  action  against  the  governor  of  the  Mid- 
dlesex House  of  Correction  for  false  imprisonment.  It 
appears  that  the  plaintiff  was  on  the  31st  day  of  October 
sentenced  to  imprisonment  for  the  period  of  one  calendar 
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month,  and  to  the  further  term  of  fourteen  days,  to  com- 
mence on  the  expiration  of  the  first  sentence.  The  decis- 
ion turned  upon  the  question  when  the  first  sentence  termi- 
nated, and  Lord  Deuman,  after  an  exhaustive  examination 
of  the  subject,  concludes  as  follows:  ''On  the  whole,  I  am 
of  opinion  that  a  sentence  of  imprisonment  for  one  calen- 
dar month  |)as8ed  on  anj  given  day  of  any  given  month  is 
to  be  held  to  b^in  to  run  from  the  first  moment  of  that 
day  and  to  expire  upon  arriving  at  the  first  moment  of  the 
corresponding  day  in  the  succeeding  month.  If  there  be 
no  such  corresponding  day  by  reason  of  the  succeeding 
month  not  having  so  many  days  as  in  the  preceding  month, 
then,  by  analogy  to  the  law  established  in  the  case  of  bills 
of  exchange,  I  think  the  calendar  month  should  be  held 
to  have  expired  at  the  last  moment  of  its  last  day."  The 
other  judges,  Cotton,  Bramwell,  and  Brett,  concur  in  sepa- 
rate opinions, the  latter  using  the  following  language:  ''I 
am  of  opinion  that  the  term  a  'calendar  month ^  is  a  legal 
and  technical  term,  and  that  we  are  bound  to  interpret  its 
Ic^l  and  technical  meaning.  The  meaning  of  the  phrase 
is  that  in  computing  time  by  calendar  months  the  time 
must  be  reckoned  by  looking  at  the  calendar  and  not  by 
counting  days,  and  that  one  calendar  month's  imprison- 
ment is  to  be  calculated  from  the  day  of  imprisonment  to 
the  day  numerically  corresponding  to  that  day  in  the  fol- 
lowing month,  less  one/'  It  is  true  the  precise  question 
was  not  presented  in  every  case  cited,  as  the  same  result 
would  in  some  instances  have  been  reached  by  extending 
the  period  to  the  end  of  the  month ;  but  they  are  neverthe- 
less instructive  as  tending  to  sustain  the  assertion  of  coun- 
sel that  in  no  case,  except  in  Minard  v.  BuAia,  supra,  was 
the  rule  applied  by  the  district  court  contended  for.  The 
natural  and  necessary  deduction  from  the  authorities  above 
cited  is  that  the  term  "  calendar  month,''  as  used  in  the 
constitution,  had,  prior  to  the  adoption  of  that  instrument 
in  1875,  received  a  definite  interpretation,  and  is  to  be  com- 
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puted  not  by  counting  days  but  by  looking  at  the  calendar, 
and  terminates  with  the  day  numerically  corresponding  to 
the  day  of  its  coramencementy  less  one,  in  the  following 
month ;  and  such  is  evidently  the  sense  in  which  it  is  em* 
ployed  in  the  constitution. 

The  authorities  are  not,  as  will  be  observed,  harmonious 
upon  the  question  whether  the  first  day — in  this  instance, 
the  day  of  the  adjournment  of  the  legislature — is  to  be  in- 
cluded in  the  prescribed  period.  That  question  is,  how- 
ever, not  an  open  one  in  this  state.  Indeed,  it  is  dear  that 
section  895  of  the  Code  of  Civil  Procedure,  providing 
that  ^Hhe  time  within  which  an  act  is  to  be  done  as  herein 
provided  shall  be  computed  by  excluding  the  first  day  and 
including  the  last,''  was  intended  to  establish  a  uniform 
rule,  applicable  to  the  construction  of  statutes  as  well  as  to 
matters  of  practice.  {Mondl  v.  TerwUliger,  8  Neb.,  360; 
McOavook  V.  Pollack,  13  Neb.,  536;  Spencer  v.  Haug^  4& 
Minn.,  231.)  It  follows  that  the  period  of  three  calendar 
months  after  the  adjournment  of  the  legislature  of  1893 
terminated  at  midnight  of  the  8th  day  of  July  of  that 
year.  It  follows,  too,  that  the  act  amendatory  of  the 
Criminal  Code  relating  to  the  penalty  for  murder  in  the 
first  d^ree  was  the  law  of  the  state  on  the  29th  day  of 
July  and  should  have  governed  in  the  trial  of  this  cause. 
The  attorney  general,  however,  relies  upon  a  practical  con- 
struction of  the  provision  under  consideration  adverse  to 
the  view  above  stated.  That  contention  has  for  its  basis 
the  opinion  of  Hon.  George  H.  Hastings,  attorney  general, 
in  response  to  an  inquiry  addressed  to  him  by  the  secretary 
of  state  on  the  29th  day  of  April,  1891.  We  have  ex- 
amined with  care  the  opinion  referred  to,  but  are  unable 
to  accept  the  conclusion  of  the  learned  author,  for  reasons 
already  appearing.  A  practical  exposition  of  a  constitu- 
tional provision  by  the  officers  charged  with  its  execution 
is,  as  said  by  us  in  BiaJte  v.  Holcombj  46  Neb.,  88,  entitled 
to  great  weight,  and  will,  in  case  of  doubt  or  ambiguity. 
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especially  when  long  acquieeoed  in,  generally  be  adopted  by 
the  oourta;  bat  that  rule  can  have  no  application  to  the 
case  at  bar.  There  is  not  alone  an  absence  of  evidence 
tending  to  prove  that  the  construction  of  the  attorney  gen- 
eral was  acquiesced  in  by  the  executive  officers  or  the  peo- 
ple of  the  state,  but  it  is  a  fact,  verified  by  the  records  of 
this  court  and  of  which  we  are  required  to  take  notice,  that 
the  question  has,  evier  since  the  date  of  the  opinion  men- 
tioned, been  the  subject  of  judicial  controversy. 

Of  the  many  questions  presented  during  the  able  and 
instructive  arguments  with  which  we  have  been  favored  in 
this  case  it  is  necessary  to  notice  two  only  in  addition  to 
those  already  examined,  and  which  are  both  included  in 
the  proposition  that  it  is  our  duty  to  discharge  the  plaintiff 
in  error  instead  of  remanding  the  cause  for  trial  de  novo. 
It  is  asserted  by  counsel  that  the  plaintiff  has  been  once  in 
jeopardy  within  the  meaning  of  the  bill  of  rights,  and  that 
the  trial  then  had  is  a  bar  to  further  prosecution  for  the 
crime  charged.  If  the  question  were  an  open  one  to  be  de- 
termined by  the  application  of  fundamental  principles,  the 
ai^ument  of  counsel  could  not  be  lightly  disregarded.  In- 
deed, we  can  conceive  of  no  course  of  reasoning  which 
does  not  lead  logically  to  the  conclusion  contended  for.  As 
said  by  Mr.  Bishop  (1  Bishop,  Criminal  Law,  1044):  ^'The 
court  is  the  power  that  brings  the  jeopardy  upon  him  [the 
prisoner],  and  when  the  constitution  declares  that  this 
power  shall  not  put  him  in  jeopardy  twice,  it  is  mockery  to 
say  that  it  may  bring  him  into  as  many  jeopardies  as  it 
will,  provided  it  violates  the  law  each  time.^'  But  the  au- 
thor, at  sections  998  and  999  of  the  same  volume,  admits 
the  contrary  to  be  the  firmly  established  rule.  To  attempt 
an  examination  of  the  cases  holding  that  the  accused,  in  a 
criminal  prosecution,  by  procuring  a  reversal  of  the  judg- 
ment of  conviction,  waives  his  right  to  object  to  a  second 
trial  on  the  ground  that  he  has  been  once  put  in  jeopardy, 
would  be  a  work  of  supererogation.    It  is  sufficient  that 
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the  question  has  been  definitely  determined  hy  this  court 
in  Bohanan  v.  State,  18  Neb.^  67.  (See,  also.  United  States 
V.  Harman,  68  Fed.  Rep.,  472.) 

The  other  contention,  that  the  prisoner  should  be  dis- 
charged, is  based  upon  the  following  facts:  On  the  29th 
day  of  December,  1893,  the  district  court,  on  overruling  the 
motion  for  a  new  trial,  pronounced  its  judgment  by  which 
the  prisoner  was  to  be  executed  on  the  6th  day  of  April 
following,  and^in  the  meantime  remain  in  solitary  confine- 
ment in  the  jail  of  Douglas  county.  On  the  next  day, 
to-wit,  December  30,  he  was  again  brought  into  court  and 
an  order  made  setting  aside  the  judgment  previously  en- 
tered and  a  second  sentence  pronounced  by  which  April  13, 
1894,  was  named  as  the  day  of  execution.  The  second 
sentence,  like  the  first,  provided  that  the  prisoner  should, 
from  the  date  thereof  until  the  day  of  his  execution,  be 
confined  in  the  jail  of  Douglas  county.  It  is  argued  that 
the  second  sentence  is  not  irregular  merely,  but  absolutely 
void,  for  the  reason  that  the  punishment  prescribed  by  the 
first  had  been  suiSPered  in  part  by  the  prisoner,  and  the 
power  of  the  court  over  the  subject  thereby  exhausted.  In 
the  brief  of  counsel  for  the  prisoner  his  position  is  thus 
tersely  stated:  ''The  solitary  confinement  imposed  upon 
the  prisoner  was  as  much  a  part  of  his  sentence  as  was  his 
execution.  The  only  authority  that  the  sheriff  had  to  im- 
prison him  during  that  day  and  until  called  into  court  the 
following  day  was  the  sentence  pronounced  on  the  29th  of 
December.  All  previous  commitments  had  expired.  Their 
purpose  had  been  served.  The  judgment  and  sentence  of 
the  court  were  the  only  authority  on  which  the  imprison- 
ment could  be  l^ally  justified  from  the  29th  to  the  30th  of 
December,  and  the  imprisonment  of  plaintiff  in  error  un- 
der that  sentence  from  the  29th  to  the  30th  of  December 
was  the  infliction  of  a  part  of  the  punishment  covered  by 
the  sentence  and  a  part,  too,  that  the  court  had  l^al  au- 
thority to  impose.'^     That  argument,  although  plausible,  is 
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not  convincing.  The  first  sentence  was,  it  is  conceded,  ir- 
regular,  the  time  intervening  between  the  date  thereof  and 
the  day  of  execution  being  less  than  one  hundred  days,  as 
prescribed  by  law  (Criminal  Code,  sec.  603);  but  having 
reached  the  conclusion  that  the  verdict  was  also  irregular 
and  should  have  been  set  aside  on  the  motion  of  the  pris- 
oner, the  power  of  the  district  court  to  correct  its  judg- 
ments in  prosecutions  for  felonies  will  not  now  be  examined. 
This  court  in  Be  FxUler,  34  Neb.,  581,  held  that  the  term 
of  imprisonment  of  one  sentenced  to  the  penitentiary  runs 
from  the  date  of  sentence  and  not  from  the  date  of  his  de- 
livery to  the  warden ;  but  that  was  a  construction  of  section 
518  of  the  Criminal  Code,  and  not  involving  the  question 
now  under  consideration.  It  is  by  section  547  provided, 
in  substance,  that  the  death  penalty  shall  be  inflicted  in  the 
immediate  vicinity  of  the  jail  in  an  inclosure  to  be  prepared 
under  the  direction  of  the  sheriff.  Although  the  confine- 
ment of  the  prisoner  from  the  time  of  sentence  until  the 
day  of  his  execution  is  a  practice  which  has  prevailed  from 
time  immemorial  as  a  necessary  incident  to  the  judgment, 
it  is,  strictly  speaking,  no  part  thereof,  and  the  power  of 
the  court  in  that  regard  does  not  rest  upon  any  positive 
provision  of  statute.  The  |)recise  question  appears  to  have 
been  seldom  raised  and  the  cases  cited  cannot  be  said  to  sus- 
tain the  proposition  contended  for.  In  People  v.  Meservey^ 
76  Mich.,  223,  as  well  as  People  v.  Kelly,  79  Mich.,  320, 
the  sentence  was  imprisonment  in  the  penitentiary,  and  in 
accordance  with  the  rule  adopted  by  this  court  in  Fullered 
case,  supra,  was  held  to  have  commenced  on  the  day  it  was 
imposed.  In  lie  Tyson,  13  Colo.,  482,  the  statute  of  1889 
provided  that  all  persons  convicted  of  crimes  punishable 
by  death  should  be  delivered  to  the  warden  of  the  peniten- 
tiary and  by  him  kept  in  solitary  confinement  until  the  day 
of  execution.  The  statute  in  force  at  the  time  of  the  homi- 
cide, like  ours,  provided  merely  that  every  person  convicted 
of  murder  in  the  first  degree  should  suffer  death.     Tyson 
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Iiaviug  been  convicted  of  marder  in  the  first  degree,  was 
delivered  to  the  warden  under  the  act  of  1889,  whereupon 
he  sought  his  discharge  by  means  of  a  writ  of  habeas  oor^ 
pu8,  alleging  that  the  provision  for  solitary  confinement 
was  in  the  nature  of  an  ex  poet  facto  law.  In  disposing  of 
that  contention  the  court  say :  *' Aside  from  this,  the  de- 
fendant is  imprisoned  for  the  purpose  only  that  he  may  be 
produced  at  the  time  set  for  his  execution,  the  confinement 
being  no  part  of  the  punishment,  but  simply  an  incident 
connected  therewith,  referable  to  penal  administration  as  its 
primary  object.''  The  same  statute  was  before  the  supreme 
court  of  the  United  States  in  Medley^  Petitioner,  134  U. 
8.,  160,  where  it  was  held,  but  without  controverting  the 
proposition  that  the  imprisonment  is  not  a  piart  of  the  sen* 
tenoe  proper,  that  the  provision  therein  for  solitary  con- 
finement was  in  the  nature  of  an  ex  post  facto  law  as  to 
crimes  previously  committed.  We  are  satisfied  with  the 
reasoning  of  the  Colorado  court  and  do  not  hesitate  to 
adopt  the  conclusion  reached  by  it,  so  far  as  applicable  to 
the  facts  of  the  case  before  us. 

Although  it  has  been  our  endeavor  to  examine  the  merits 
of  the  question  presented,  we  must  not  be  understood  as 
conceding  it  to  be  an  open  one  at  this  time.  We  have,  on 
the  other  hand,  no  reason  to  doubt  the  soundness  of  the 
practice  long  prevailing  in  this  state  by  which  one  com- 
mitted to  the  penitentiary  is,  by  procuring  a  reversal  of  the 
judgment  of  conviction,  considered  to  have  waived  his  right 
to  insist  that  the  partial  execution  of  the  sentence  is  a  bar 
to  further  prosecution;  and  such,  while  not  expressly  de- 
cided, logically  follows  from  the  rule  asserted  in  Bohanan 
V.  State.  The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  by  the  district  court. 

'  Revebsed. 
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Michael  Shafeb  v.  R.  8.  Bbiogs. 

FiLBD  NOYXMBKB  19,  1895.     No.  6635. 

Bevlew:  Instructions:  Criticism.  In  this  case  the  Terdict,  upon 
the  iaraee  Joined,  was  snstained  by  sntBcient  eTidence,  and  since, 
aside  from  this  point,  the  aignment  on  behalf  of  plaintiff  has 
been  confined  to  mere  nnmerited  criticisms  of  some  matters 
which  appear  in  the  record,  and  others  which  do  not,  and  no 
substantial  error  has  been  disooTcred  in  the  record  of  the  trial 
in  the  district  court,  its  Judgment  is  affirmed. 

Ebbob  from  the  district  court  of  Burt  county.  Tried 
below  before  Sooit,  J. 

H.  Wade  Oillis,  for  plaintiff  in  error. 

Charles  T.  DiohvMon^  contra. 

Ryan,  C. 

There  was  a  judgment  in  favor  of  the  defendant  in  this 
cause  in  the  district  court  of  Burt  county'for  one  cent  and 
costs.  By  proceedings  in  error  the  original  plaintiff  seeks  a 
reversal  of  this  judgment.  The  plaintiff's  claim  of  $20.60, 
for  the  pasturage  of  certain  cattle  in  the  year  1891,  was 
admitted  in  the  answer  of  the  defendant.  Affirmatively, 
the  defendant  alleged  the  undertaking  of  plaintiff  to  pasture 
and  care  for  sixteen  head  of  cattle  entrusted  to  him  for  that 
purpose  during  the  summer  of  1891,  and  that  by  reason  of 
the  loss  of  one  of  these  cattle  the  defendant  has  been  dam- 
aged in  the  sum  of  $26,  and  by  reason  of  plaintiff's  failure 
to  provide  suitable  care,  pasturage,  and  water  the  remain- 
ing cattle  had  suffered  deterioration  in  value,  to  the  damage 
of  the  defendant  in  the  sum  of  $75.  There  was  a  prayer 
in  the  answer  for  judgment  in  favor  of  the  defendant. 
The  aflirmative  matters  set  up  in  this  answer  were  denied 
by  plaintiff's  reply.    There  was  no  brief  submitted  by  the 
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defendant  in  error.  We  shall  therefore  consider  the  al- 
leged errors  presented  by  the  plaintiff  in  the  order  in  which 
they  are  found  in  his  brief.  It  would  be  of  no  use  to  give 
even  a  synopsis  of  the  evidence,  and  it  must  answer  every 
purpose  to  say  that  a  greater  verdict  in  favor  of  the  defend- 
ant would  have  been  justified  by  the  proofs. 

It  is  urged  that  the  court  refused  to  mark  the  instruc- 
tions ^' given/'  and  that  plaintiff  excepted  to  the  refusal  to 
so  mark  them.  It  is  unfortunate  for  the  contention  that 
there  was  a  refusal  and  an  exception  thereto,  that  the  rec- 
ord does  not  show  either.  We  have  had  no  difficulty  in 
determining  from  the  record  what  instructions  were,  in 
fact,  given.  We  shall  therefore  treat  them  as  though 
marked  as  required  by  the  statute. 

The  only  remaining  arguments  are  those  directed  against 
mere  inaccuracies  of  expression,  which  in  no  way  tended  to 
mislead  the  jury,  and  against  the  language  following,  which 
it  is  asserted  was  used  in  an  instruction  given  :  ''  If  you  find 
that  the  plaintiff  did  undertake  to  care  for  defendant's 
cattle,  as  he  explained,  and  caused  the  leakage  of  the  leak- 
ing of  the  tanks  in  the  pasture,  in  which  defendant's  cattle 
were  placed,  the  cattle  of  defendant  were  kept  from  get- 
ting water,''  etc  It  is  unnecessary  to  reproduce  the  lan- 
guage further,  for  the  criticisms  are  merely  of  forms  of 
expression  and  not  of  matters  of  substance.  It  is  fortu- 
nate that  on  the  plaintiff's  motion  'an  order  was  procured 
in  compliance  with  which  the  original  instructions  are  now 
found  in  the  record  in  this  case.  By  reference  to  these  ft 
is  found  that  the  words  given  as  being  '^  as  he  explained  " 
were  in  reality  '^  as  abv.  explained."  We  cannot  assume 
that  the  writer  of  this  abbreviation  did  not  read  it  correctly, 
using  the  word  *'above"  instead  of  the  abbreviation  ''abv." 
The  clerk  of  the  district  court,  no  doubt  innocently,  made 
the  mistake;  yet  it  is  but  a  mistake  in  transcribing. 
The  language  ''and  caused  the  leakage  of  the  leaking  of 
the  tanks"  is  next  attacked  as  unintelligible  and  therefore 
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misleading.  We  cannot  state  that  there  was  originally 
a  mistake,  bat  it  appears  that,  reading  the  type-written 
words  only,  there  was  the  inaccuracy  which  above  appears 
to  exist  Following  the  word  '^  leakage  "  there  appears  in 
^the  transcript,  as  having  been  written  with  a  pen,  the  words 
'*  that  because,''  so  that,  as  now  disclosed  by  the  transcript, 
the  language  was,  *'  caused  the  leakage,  that  because  of  the 
leaking  of  the  tanks/'  etc  By  reference  to  the  original 
instruction  we  find  that  the  words  "that  because"  were 
therein  as  now  shown  in  the  transcript.  The  final  criticism 
of  a  portion  of  the  language  already  quoted  is  in  the  follow- 
ing paragraph:  "The  court  says  plaintiff  must  respond  in 
damages  because  he  allowed  defendant's  cattle  to  get  in  the 
mud,  when  by  the  following,  ^  of  the  tanks  in  the  pasture 
in  which  the  cattle  were  placed,'  the  court  puts  the  whole 
herd  into  a  tank,  and  this  may  have  caused  the  leakage  of 
the  leakipg."  These  captious  criticisms  have  been  noticed 
with  perhaps  more  patience  than  they  deserve,  because,  when 
all  the  facts  are  stated,  it  is  easily  seen  how  unjustly  the 
presiding  judge  has  been  criticised.  It  is  true  that  in  some 
parts  of  his  instructions  more  accurate  language  might 
have  been  used,  and  yet  it  is  a  fact  that  the  plaintiff's  coun- 
sel, with  all  his  zeal,  and  with  some  apparent  feeling,  has 
been  unable  to  point  out  a  single  error  in  any  matter  of 
•ubetanceb     The  judgment  of  the  district  court  is 


Apfirmed. 


Alva  Chambers  v.  State  of  Nebraska. 

FiLKD  NovsMBBB  19,  1895.     No.  7789. 

h  Bape.  The  word  **  abase,''  in  the  sense  in  which  it  is  nsed  in  seo- 
tion  12  of  the  Criminal  Code^  is  synonymons  with  the  word 
"raTish.''    Following  Falin  v.  State,  38  Neb.,  862. 
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2.  :  Instructions.    An  instractioD,  in  effect  that  carnal  abase 

doee  notnecesaarily  meanabnee  by  sexoal  interoonrae,  attempted 
or  accomplished,  held  erroneoos. 

Ebbob  to  the  district  court  for  Douglas  conntjr.  Tried 
below  before  Soott,  J. 

Robert  W.  Ridhardaon^  for  plaintiff  in  error. 

-4.  8.  Churehillj  Attorney  General^  and  Ghorge  A,  Day, 
Depviy  Attorney  General,  for  the  state. 

Ryan,  C. 

It  is  provided  in  section  12  of  our  Criminal  Code  that: 
**  If  any  male  person  of  the  age  of  eighteen  years  or  up- 
wanls  shall  carnally  know  or  abuse  any  female  child 
under  the  age  of  fifteen  years  with  her  consent,  every  such 
person  so  offending  shall  be  held  guilty  of  rape."  The 
plaintiff  in  error  was  convicted  in  the  district  court  of 
Douglas  county  of  carnally  abusing  a  female  child  under 
the  age  of  five  years  and  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  twenty  years.  On  the  trial 
the  jury  was  instructed  that '' Carnal  abuse  does  not  neces- 
sarily mean  abuse  by  sexual  intercourse  or  by  attempted 
sexual  intercourse."  In  Palin  v.  State^  38  Neb.,  862,  it 
was  held  that  the  word  ''abuse,"  in  the  sense  it  is  used  in 
section  12  of  the  Criminal  Code,  is  synonymous  with 
"ravish."  In  Dawkina  v.  State,  58  Ala.,  376,  it  was  held 
that  "the  term  'abuse'  in  the  statute  punishing  carnal  knowl- 
edge, or  abuse  in  attempting  to  have  carnal  knowledge,  of 
a  female  child  under  ten  years,  must  be  limited  in  its  mean- 
ing to  injuries  to  the  genital  organs  in  the  attempt  at  carnal 
knowledge  falling  short  of  actual  penetration.  It  was  not 
intended  to  mean  other  forcible  or  wrongful  ill-usage  such 
as  might  support  an  indictment  for  assault  with  intent  to 
ravish."  The  language  of  the  Alabama  statute,  to  which 
reference  was  made  in  the  above  quoted  syllabus  of  the 
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case,  was  as  follows:  ^'Any  person  who  has  carnal  knowl- 
edge of  any  female  under  the  age  of  ten  years^  or  abuses 
such  female  in  the  attempt  to  have  carnal  knowledge  of 
her,  must)  on  conviction,  be  punished/'  eta  (Alabama 
Code,  1876,  sec.  4306.)  Within  itself  this  statute  provides 
that  the  abuse  must  be  in  the  attempt  to  have  carnal 
knowledge  of  a  female,  yet,  strangely  enough,  we  find  that 
the  word  ''abuse''  is  often  defined  as  a  mere  attempt  at 
carnal  knowledge,  and  the  case  of  Dawkins  v.  State,  iupra, 
is  cited  as  authorizing  this  as  a  correct  general  definition  of 
the  word.  {Vide  Desty,  American  Criminal  Law, sec.  135; 
Eapalje  &  Lawrence's  Law  Dictionary;  Bouvier's  Law 
Dictionary;  Black's  Law  Dictionary.)  The  definition 
adopted  in  Palin  v.  State,  supra,  has,  we  think,  support  in 
authority  more  satisfactory  than  those  definitions  which 
follow  Dawkins  v.  State.  In  view  of  either  class  of  defi- 
nitions of  the  word  ''abuse,"  however,  the  language  of  the 
instruction  above  quoted  was  without  warrant.  The  judg- 
ment of  the  district  court  is  therefore  reversed  and  the  cause 
is  remanded  to  the  district  court. 


Beversed  and  remanded. 


46    449 

William  H.  Dolan  et  al.  v.  Rosa  McLaughlin  et  al.   in49 

FiLSD  NOTBMBBB.19,  1895.     No.  6001. 

1.  Intozioating  Uquora:  Action  on  Saloon-Kskpbbs'  Bonds: 
IN8TBUOTION&  Where,  in  a  petition,  it  was  alleged,  and  the 
pTOoft  therewith  corresponded,  against  two  licensed  saloon-keep- 
ers and  the  sareties  on  their  honds  that  the  surviving  members 
of  a  family  had  been  deprived  of  their  means  of  support  bj  the 
death  of  the  head  of  the  family,  which  death  took  place  while 
nidi  head  of  the  family  was  in  a  deranged  and  stupid  state,  su- 
perinduced by  periods  of  intoxication  at  intervals  extending 
over  a  period  of  five  montha'  time,  the  last  of  which  period  of 
33 
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intoxication  had  been  two  weeks  afber  any  liqnor  had  been  aold> 
and  that  to  some  of  the  fits  of  intoxication  the  principals  con- 
tribnted  by  sales  of  liqnor,  ^e/d,  a  misleading  error  to  instruct 
the jnry  that  "where  several  liquor  dealers  lurnish  intoiicating 
liquors,  the  use  of  which  results  in  intoxication  and  damage, 
each  dealer  is  equally  liable,  and  that,  in  case  one  dealer  fur- 
nishes the  first  draught  while  the  user  thereof  is  perfectly  sober, 
and  the  liquor  which  intensified  and  completed  the  intoxication 
was  furnished  by  other  parties,  the  dealer  furnishing  the  first 
draught  is  equally  liable  with  the  others  for  the  damage  result- 
ing from  such  intoxication." 

:  :  .    In  an  action  for  damages  against  licensed 


liquor  dealers  and  the  sureties  on  their  bonds  for  loss  of  support 
caused  by  the  death  of  the  head  of  the  family  alleged  to  have 
been  brought  about  by  intoxicating  liquors  sold  by  such  dealers, 
where  there  had  been  introduced  evidence  tending  to  show  that 
at  least  one  sale  was  of  a  liquid  not  intoxicating,  it  was  errone- 
ous to  instruct  the  jury  that,  '*  where  it  is  shown  that  the  person 
was  sold  or  furnished  liquor  at  a  licensed  saloon,  the  presump- 
tion is  that  such  liquor  was  intoxicating/' 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  BABOOCKy  J. 

The  opinion  contains  a  statement  of  the  case. 

T.  Mn  Marquett  and  E.  N.  Kauffman^  for  plaintiffs  in 
error : 

The  court  erred  in  giving  the  tenth  paragraph  of  the  in- 
structions asked  by  plaintiff.  {Elshire  v.  Schuyler^  15  Neb., 
661 ;  Bamtz  v.  Barnes,  40  O.  St.,  45;  Emory  v.  Addis,  71 
111.,  273;  3  Am.  &  Eng.  Ency.  Law,  258.) 

Where  several  persons  contribute  to  the  intoxication 
and  injury  in  a  single  fit  of  intoxication,  they  are  jointly 
liable^  but  where  the  injury  complained  of  consists  of  sepa- 
rable and  well-defined  individual  acts,  or  where  the  injury 
complained  of  is  furnishing  liquors  during  a  long  period  to 
a  person  in  the  habit  of  becoming  intoxicated,  the  rule  is 
different,  and  each  is  only  liable  for  the  injury  produced  by 
his  own  acts.  {HUchner  v.  Ehlers,  44  la.,  40;  La  France  v» 
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Krayer,  42  la.,  143;  Flint  v.  Oauer,  66  la,,  696;  jEVuiis 
V.  SliUey,  47  la.,  552;  EngUken  v.  Webber,  47  la.,  558; 
Jewett  V.  Wanshura,  43  la.,  574 ;  Richmond  v.  Shiokler,  57 
la.,  486;  Kirchner  v.  Myers,  36  O.  St.,  85.) 

G.  M,  Lambertaon  and  jP.  M.  Hail,  also  for  plaintiffs  ii> 
error,  contending  that  the  tenth  instruction  is  erroneous, 
cited:  Morley  v.  Moulton,  45  111.  App.,  305;  Westphal  r. 
Austin,  41  111.  App.,  652. 

Alfred  Hazlett,  contra: 

The  tenth  instruction  asked  by  plaintiff  stated  the  law 
correctly.  {Sellara  v.  Foster,  27  Neb.,  127;  Roose  v.  Per^ 
kins,  9  Neb.,  304;  Elshire  v.  Schuyler,  15  Neb.,  561 ;  Jfc- 
Clay  V.  Mangan,  18  Neb.,  44;  Wardell  v.  McConnell,  23 
Neb.,  152;  Jones  v.  Bates,  26  Neb.,  693.) 

Where  a  number  of  persons  furnished  intoxicating  drink 
to  another,  and  the  drunkenness  continued  until  death,  and 
the  person  who  took  the  drinks  died  from  the  effects  of 
the  drunkenness,  all  those  furnishing  liquor  to  produce  it 
are  liable.  (Boose  v.  Perkins,  9  Neb.,  304;  Wardell  v.  Mc- 
Connell, 23  Neb.,  152;  Jones  v.  Bates,  26  Neb.,  693; 
Oreenlee  r.  Schoenheit,  23  Neb.,  669 ;  McManigal  v.  Beaton,^ 
23  Neb.,  549.) 

Griggs,  Rinaker  Jc  Bibb,  also  for  defendants  in  error. 

Ryan,  C. 

This  action  was  originally  brought  in  the  district  court 
of  Gage  county  by  Rosa  McLaughlin  on  her  own  behalf, 
as  widow  of  John  McLaughlin,  and  on  behalf  of  the 
minor  children  of  said  John  McLaughlin.  The  defend- 
ants were  the  members  of  the  firm  of  John  J.  Patterson 
&  Co.  and  the  sureties  on  the  bond  of  said  firm  given  in 
compliance  with  the  requirements  of  chapter  60,  Compiled 
Statutes.  Subsequently  an  amended  petition  was  filed  in 
.  which  as  defendants  were  added  the  names  of  William  H. 
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Dolan  as  principal  and  J.  H.  Reynolds  and  E.  P.  Reyn- 
oldsy  Jr.,  as  sureties  on  a  bond  of  the  same  general  nature 
as  that  originally  sued  upon.  The  manner  in  which  the 
principals  named  caused  damage  to  the  plaintiff  and  her 
children  is  thus  described  in  the  amended  petition.  ''On 
the  20th  day  of  October,  1890,  and  on  divers  other  days 
thereafter,  before  and  up  to  the  23d  day  of  March,  1891, 
the  said  John  McLaughlin,  now  deceased,  became  in- 
toxicated and  continued  to  drink  heavily,  and  frequently 
went  into  a  fit  of  intoxication  and  drunkenness  for  ten 
Jays  in  succession,  and  thereby  spent  his  time  on  these 
•days  in  the  saloons  and  places  of  business  of  said  de- 
fendants John  J.  Patterson  &  Co.  and  William  H.  Do- 
Jan,  above  named,  in  the  city  of  Wymore,  sometimes 
being  in  the  place  of  business  of  the  said  John  J.  Patter- 
son &  Co.,  and  at  other  times  in  the  place  of  business  of 
the  said  William  H.  Dolan,  and  would  frequent  the  busi- 
ness houses  of  the  said  defendants,  respectively,  many  times 
during  the  day  and  days  above  mentioned,  and  during  said 
time,  and  between  the  said  dates,  the  said  John  McLaugh- 
lin was  addicted  to  the  immoderate  use  of  intoxicating 
liquors;  and  the  said  defendants  John  J.  Patterson  &  Co. 
and  the  said  William  H.  Dolan,  during  all  of  said  times, 
<lid  sell,  give,  and  furnish  intoxicating  liquors  to  the  said 
John  McLaughlin,  to  such  an  extent  and  in  such  quanti- 
ties that  the  said  John  McLaughlin  became  and  was,  during 
all  of  said  time,  an  habitual  drunkard,  and  was  continually  in 
a  state  of  intoxication,  and  was  thereby  rendered  unfit  to 
perform  labor,  and  was  unable  to  carry  on  his  business  and 
squandered  his  money  and  did  not  furnish  these  plaintiffs 
with  any  means  of  support,  and  the  said  John  J.  Patterson 
<&  Co.  and  William  H.  Dolan,  above  named,  furnished,  and 
•continued  to  furnish,  liquor  to  said  John  McLaughlin  in 
such  quantities  so  that  he  became  intoxicated*  that  on  the 
26ih  day  of  November,  1890,  the  said  John  McLanghlin, 
by  reason  of  having  drank  liquor  in  the  business  honses  of 
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the  said  defendants  above  namedy  became  beastly  drank  and 
wholly  helpless  and  unable  to  care  for  himself  in  said  in- 
toxicated condition,  and  prior  to  and  subsequent  to  said 
26th  day  of  November,  1890,  by  reason  of  said  John  Mc- 
Laughlin having  received  intoxicating  drinks  from  the 
said  defendants  above  named,  was  unable  to  transact  his 
business,  and  when  the  said  John  McLaughlin  was  under 
the  influence  of  such  liquors  as  aforesaid  sold  to  him  by 
said  defendants  John  J.  Patterson  &  Co.  and  William  H. 
Dolan,  above  named,  became  irritable  and  cross  and  at 
times  was  almost  devoid  of  his  reason  and  mental  faculties 
and  was  a  great  source  of  trouble  and  annoyance  to  the 
plaintiffs  by  reason  of  the  said  intoxicating  liquor  sold  to 
the  said  John  McLaughlin  as  aforesaid,  and  the  said  de» 
fendants  John  J.  Patterson  <&  Co.  and  William  H.  Dolan 
continued  to  sell  and  furnish  liquors  to  the  said  John  Mc» 
Laughlin  while  he  was  so  intoxicated.  These  plaintiffs 
farther  say  that  on  the  6th  of  April,  1891,  the  said  John 
McLaughlin,  by  reason  of  said  intoxication  as  aforesaid,, 
and  while  in  a  stupid  and  deranged  mental  condition  pro* 
duced  by  said  continued  intoxication,  died  at  the  time  last 
aforesaid ;  that  the  death  of  said  John  McLaughlin  was 
caused  from  the  effects  of  the  liquors  sold,  given,  and  fur- 
nished him  by  the  said  defendants  John  J.  Patterson  &  Co» 
and  William  H.  Dolan,  above  named,  and  used  by  the  said 
John  McLaughlin."  Following  the  above  quoted  aver- 
ments there  were  allegations  as  to  th6  age  and  earning  ca- 
pacity of  John  McLaughlin,  and  that  his  widow  and  minor 
children,  by  his  death,  had  been  deprived  of  the  means  of 
support  which,  had  he  lived,  he  would  have  furnished  them. 
There  was  a  prayer  for  judgment  against  all  the  defend- 
ants in  the  sum  of  $5,000.  From  a  judgment  accordingly 
rendered  in  the  sum  of  $4,000,  upon  a  verdict  for  that 
amount  against  all  the  defendants  in  the  district  court,  pro- 
ceedings in  errol*  have  been  prosecuted  by  William  H. 
Dolan  and  his  sureties  alone,  all  the  other  parties  to  the 
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suit  being  joined' as  defendants  in  error.  It  is,  therefore, 
only  incumbent  upon  us  to  consider  the  separate  def^^uses 
made  on  behalf  of  plaintiffs  in  error  in  the  district  court 
which  were,  first,  an  admission  of  the  execution  of  the 
bond  set  out  in  the  petition,  and  that  William  H.  Dolan 
was,  from  October  20,  1890,  till  March  23,  1891,  engaged 
in  the  saloon  business  in  Wymore;  and  second,  a  denial  of 
each  allegation  contained  in  the  amended  petition,  except 
such  as  had  been  previously  admitted.  There  were  still 
further  averments  in  this  answer,  such  as  that  John  Mc- 
Laughlin had  been  before  his  death,  for  a  long  time,  an 
habitual  drunkard,  and  that,  in  consequence,  he  had  not 
contributed  to  the  support  of  his  family,  eta  As  the  jury 
seems  to  have  found  adversely  to  this  sort  of  an  avoidance, 
not  to  say  justification,  it  may  be  dismissed  from  further 
consideration. 

As  we  understand  the  petition,  the  death  of  John  Mc- 
Laughlin and  the  subsequent  loss  of  support  of  his  family 
are  the  facts  from  which  the  damage  is  claimed  to  have 
resulted.  It  is  true  that  between  October  20,  1890,  and 
March  23,  1891,  various  sales  of  intoxicating  liquors  to 
John  McLaughlin  were  alleged  to  have  been  made,  but 
these  sales  were  referred  to  simply  as  contributing  to  his 
being  habitually  intoxicated,  and  perhaps  therefrom  result- 
ing his  diseased  condition.  There  was  no  claim  that  be- 
tween March  23, 1891,  and  April  6  thereafter,  which  latter 
was  the  day  on  which  McLaughlin  died,  there  had  been  sold 
to  him  any  intoxicating  liquors,  nor  that,  in  this  interim, 
he  had  used  such  liquor.  The  testimony  of  attending  phy- 
sicians was  that  death  resulted  from  a  general  breaking 
down  of  the  system  caused  by  the  use  of  too  much  alco- 
holic stimulants,  and  this,  as  we  understand  it,  was  what 
was  alleged  in  the  petition. 

The  court  instructed  the  jury  by  the  tenth  instruction  as 
follows:  ''The  court  instructs  the  jury  that  where  several 
liquor  dealers  furnish  the  intoxicating  liquors,  the  oae  of 
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which  results  in  intozioation  and  damage,  that  each  dealer 
is  equally  liable,  and  that  in  case  one  dealer  furnished  the 
first  draught  while  the  user  thereof  was  perfectly  sober  and 
the  liquor  which  intensified  and  completed  the  intozioation 
was  furnished  by  other  parties,  the  dealer  furnishing  the 
first  draught  is  equally  liable  with  the  others  for  the  dam- 
Mge  resulting  from  such  intozioation/'  In  a  proper  case  the 
correctness  of  this  instruction  would  probably  be  unques- 
tioned. It,  however,  applied  to  a  case  wherein  there  may 
have  been  produced  by  the  contributory  sales  of  different 
liquor  dealers  a  state  of  intozioation  from,  or  by  reason  of 
which,  directly,  the  damage  complained  of  resulted.  The 
«vidence  in  the  case  at  bar  shows  that,  as  early  as  1881, 
John  McLaughlin  had  suffered  from  delirium  tremens; 
that  with  the  ezception  of  a  period  of  about  three  years 
soon  thereafter,  he  had  habitually,  up  to  the  time  of  his 
death,  indulged  in  frequent  debauches,  and  that,  in  conse- 
quence, his  general  health  became  impaired.  We  cannot 
avoid  the  conclusion  that,  as  applied  to  the  facts  of  this 
case,  both  as  pleaded  and  proved,  the  above  instruction  was 
probably  prejudicial  to  the  plaintiffs  in  error. 

On  the  trial  the  proofs  were  that  the  greater  part  of  the  , 
intozicating  liquors  consumed  by  McLaughlin  were  sold  to 
him  by  J.  J.  Patterson  &  Co.  There  were,  however,  a  few 
instances  as  to  which  the  testimony  was  that  intozicating 
liquors  were  sold  to  him  in  the  saloon  of  William  H.  Dolan. 
This  was  denied  by  Dolan  and  his  employes  when  ezam- 
ined  as  witnesses.  Following  this  was  uncontradicted  tes- 
timony that,  in  many  instances,  McLaughlin  had  been  re- 
fused whiskey,  notwithstanding  the  fact  that  he  urgently 
sought  to  buy  and  pay  for  it.  Elias  N.  Whitmarsh,  a 
witness  for  the  plaintiff  in  the  district  court,  testified  that 
after  October  20,  1890,  and  before  1891  [the  date  was  not 
more  definitely  fized],  he  saw  John  McLaughlin  at  the 
bar  of  William  H.  Dolan  drink  something,  but  whether 
it  was  water  or  beer  he  could  not  say.    This  witness  said 
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that  the  glass  out  of  which  this  drink  was  taken  looked 
like  a  seltzer  glass,  and  that  the  sale  was  by  Dolan  himself. 
James  H.  Clapp,  one  of  Dolan's  witnesses,  testified  that,  in 
December,  1890,  or  January  thereafter,  he  with  others  was 
in  Dolan's  saloon,  and  that  McLaughlin  came  up  with  the 
rest  and  took  something  of  a  light  color  in  a  glass,  and  thai 
when  witness  asked  him  what  was  the  matter,  McLaughlia 
answered:  "Billy  [Dolan],  here,  is  a  good  boy,  but  he 
won't  let  me  have  anything  but  seltzer.'' 

The  third  paragraph  of  the  instructions  given  by  the 
court  was  as  follows:  ''The  court  instructs  the  jury  that 
the  sale  of  intoxicating  liquors  may  be  proven  by  circum- 
stantial evidence,  and  where  it  is  shown  that  the  peraoD 
was  sold  or  furnished  liquor  at  a  licensed  saloon,  the  pre-> 
sumption  is  that  such  liquor  was  intoxicating."  Whether 
or  not  intoxicating  liquors  were  by  Dolan  sold  to  Mo 
Laughlin,  was  the  most  seriously  contested  question  in  this 
case.  The  word  "  liquor"  is  defined  by  Webster:  "  1.  Any 
liquid  or  fluid  substance,  as  water,  milk,  blood,  sap,  juice^ 
and  the  like.  2.  Especially,  alcoholic  or  spirituous  fluid, 
either  distilled  or  fermented;"  as,  brandy,  wine,  whiskey, 
beer,  etc.  If  the  witnesses,  in  describing  what  liquid  had 
been  sold  to  McLaughlih,  had  uniformly  described  it  merely 
as  liquor,  it  might  be  proper  for  the  jury  to  assume  that  it 
was  in  that  class  specifically  referred  to  in  the  second  defini- 
tion above  given ;  but  such  was  not  this  case.  There  was  evi- 
dence that  the  liquid  furnished  by  Dolan  to  McLiaughlin,  at 
least  on  one  occasion,  was  seltzer,  and  within  one  of  the  defi- 
nitions given  above  seltzer  is  clearly  embraced.  Under 
these  circumstances  it  was  erroneous  to  instruct  the  jury 
that  whatever  liquor  is  shown  to  have  been  sold  in  a  licensed 
saloon  is  presumed  to  be  intoxicating. 

There  are  discussed  other  questions  which  need  not  in 
this  proceeding  be  considered.  The  judgment  of  the  dis- 
trict court  as  against  the  plaintiffs  in  error  is 
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John  A«  Cbeighton  y.  Samuel  Finultson  bt  al. 

Filed  Noybmbbb  19, 1896.    No.  6559. 

1.  Frinoipal  and  Agent.  Tbe  apparent  antbority  of  an  agent 
which  will  bind  hia  principal  is  anch  anthority  at  tha  agant  ap- 
pears to  haTe  by  reason  of  the  actual  antboritj  which  he  hae. 
(Obeme  v.  Burke,  30  Neb.,  581.) 

9l  Oonnter-Claim:  RBMrrriTUB.  ETidenoe  examined,  and  kdd 
to  snatain  the  finding  of  the  jnry,  that  the  contract  made  the 
baria  of  the  defendant's  oonnter-daim  was  made  with  defend- 
ant by  plaintiff's  agent,  and  that  the  making  of  snob  contract 
was  within  the  scope  of  the  agent's  anthority. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  FEUGUSONy  J. 

McCoy  A  OlmsUd^  for  plaintiff  in  error. 

Qtorge  F,  Witium,  oofUrth 

Ragan,  C. 

John  A.  Creigbton  sued  Samuel  Finlajson  and  his 
partner  in  the  district  court  of  Douglas  county  to  recover 
$45.85,  which  he  alleged  was  due  him  from  the  defend- 
«  ants  for  rent  of  room  13,  in  what  is  called  the  ^'Creighton 
Block/'  in  the  city  of  Omaha,  from  the  28th  of  April  to 
the  23d  day  of  June,  1888.  Finlayson  pleaded  a  counter- 
claim of  $74  and  had  a  verdict  and  judgment,  to  reverse 
which  Creighton  has  prosecuted  to  this  court  a  petition  in 
.error. 

1.  The  first  assignment  of  error  is  that  the  verdict  is 
not  supported  by  sufficient  evidence.  It  was  admitted  on 
the  trial  that  Finlayson  was  indebted  to  Creighton  for  rent 
in  the  sum  of  $45.85,  and  the  only  issue  litigated  related 
to  Finlayson's  counter-claim.  The  testimony  tended  to 
show,  in  behalf  of  Finlayson,  that  he  and  his  partner  had 
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been  tenants  of  Creighton  in  said  room  13  since  tlie  spring 
of  the  year  1885;  that  they  were  job  printers  and  had  in 
said  room,  during  their  occupancy  of  it,  printing  presses 
and  printing  material;  that  in  the  month  of  May,  1888, 
Creighton,  by  his  agent,  one  Daugherty,  wrote  them  a 
letter,  stating  that  Creighton  had  been  advised  that  the  fire 
insurance  companies  had  agreed  to  increase  the  risks  of  in- 
surance more  than  100  per  cent  on  buildings,  or  property 
in  buildings,  in  which  were  located  printing  establishments, 
and  requesting  Finiayson  and  his  partner  to  secure  other 
premises ;  that  at  divers  times  between  that  date  and  the 
18th  of  June  conversations  and  negotiations  took  place 
between  Finiayson  and  Creighton,  through  his  agent 
Daugherty,  in  reference  to  Finiayson  moving  out  of  the 
leased  premises;  and  that,  on  the  18th  of  June,  Daugherty 
agreed  with  Finiayson  that  if  the  partners  would  remove 
at  once  from  the  Creighton  property,  Creighton  would  pay 
the  necessary  expenses  incurred  in  removing ;  that  they  did 
move  out  on  the  23d  of  June;  that  the  expenses  necessa- 
rily incurred  in  moving  were  $74.  The  evidence  on  be- 
half of  Creighton  traversed  the  foregoing,  but  the  evidence 
is  sufficient  to  sustain  the  finding  of  the  jury,  that  Creigh- 
ton, through  his  agent,  agreed  with  Finiayson  that  if  he 
would  move  out  of  the  leased  premises,  Creighton  would 
pay  the  necessary  expense  of  the  removal,  and  the  evi-* 
dence  is  sufficient  to  sustain  the  finding  of  the  jury  that 
the  necessary  expenses  of  said  removal  were  $74.  It  is 
insisted,  however,  by  the  plaintiff  in  error  that  if  this 
contract  was  made,  it  lacked  consideration.  We  do  not 
think  so.  Looking  at  the  situation  of  the  parties,  as 
disclosed  by  the  evidence,  if  Creighton  promised  to  pay 
the  expense  of  the  removal  if  Finiayson  would  at  once 
remove  and  he  did  so,  it  certainly  cannot  be  aaccessfally 
urged  that  the  contract  lacked  consideration  to  support  it 
Another  argument  is  that  the  evidence  does  not  show  that 
Finiayson  complied  with  his  contract.     The  testimony  is, 
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that  Creighton's  agent  said,  ''If  you  will  move  right  out, 
move  right  away,"  etc.  It  is  now  argued  that  Fin  lay- 
son  did  not  comply  with  the  contract  and  move  right 
away,  but  postponed  bis  removal  from  May  to  the  23d 
day  of  June,  but  this  argument  assumes  that  the  con- 
tract was  made  in  May,  whereas  the  evidence  tends  to 
show  that  it  was  made  on  the  18th  of  June,  and  that 
Finlayson  at  once  looked  up  another  location  and  be- 
gan packing  his  printing  material  and  preparing  to  re- 
move, and  finally  vacated  the  premises  on  the  23d  of  June. 
Again,  it  is  insisted  that  the  evidence  does  not  support  the 
finding  of  the  jury,  that  Daugherty,  as  Creighton's  agent, 
was  invested  with  authority  to  make  the  contract  made  the 
basis  of  Finlayson's  counter-claim.  It  appears  from  the 
testimony  offered  in  behalf  of  Creighton  that  Daugherty 
was  his  agent  for  the  leasing  and  managing  and  collecting 
of  the  rents  of  his  property.  Whether  the  making  of  such 
a  contract  as  the  one  pleaded  by  Finlayson  was  within  the 
scope  of  his  authority,  was  made  a  question  of  fact  for  the 
jury  and  properly  submitted  to  them  under  the  instruc- 
tions of  the  court.  We  cannot  say,  as  a  matter  of  law, 
that  Daugherty's  agreement  to  pay  Finlayj^on  the  oosts  of 
removing  from  the  premises  was  beyond  the  scope  of  his 
authority  as  Creighton's  agent,  when  we  consider  the  facts 
and  circumstances  in  evidence  in  the  case.  The  apparent 
authority  of  an  agent  which  will  bind  a  principal  is  such 
authority  as  an  agent  appears  to  have  by  reason  of  the 
actual  authority  which  he  has.  (Obeme  v.  Burke^  SO  Neb., 
681 ;  Johnston  v.  Milwaukee  A  Wyomivg  Investment  Q).,  46 
Neb.,  480.)  Daugherty  had  the  authority  to  lease  the 
premises  of  Creighton,  to  collect  the  rents,  and  look  after 
the  management  and  property  generally.  This  was  his 
actual  authority,  and  we  think  the  evidence  sufficient  to 
sustain  the  finding  of  the  jury,  that  in  making  the  con- 
tract with  Finlayson  he  did  not  go  beyond  the  scope  of  his 
agency. 


460  NEBRASKA   REPORTS.         [Vou  46 


Creightoii  y.  FinUysoii. 


2.  The  second  assignment  of  error  is  that  the  court  erred 
in  giving  to  the  jury  on  its  own  motion  tiie  following  in- 
struction: ^^In  this  case  the  defendants  claim  in  their  an- 
swer by  way  of  counter-claim  that  the  plaintiff  agreed  with 
them^  in  consideration  of  their  moving  from  said  premises, 
to  compensate  them  for  the  expense  of  moving;  and  that 
the  evidence  shows  that  such  expenses  amounted  to  about 
$70  or  $75.''  The  criticism  made  upon  this  instruction  is 
that  by  it  the  court  expressed  his  opinion  to  the  jury  that 
the  evidence  showed  that  the  necessary  expense  of  Fin  lay- 
son's  removal  was  $70  or  $75.  There  is  no  merit  what- 
ever in  this  criticism.  The  court  told  the  jury  what  the 
defendants  claimed  in  their  answer  by  way  of  counter- 
claim, and  that  the  defendants  claimed  that  the  evidence 
showed  that  the  expense  of  removal  was  $70  or  $75. 

3.  The  third  argument  relied  upon  for  reversal  of  the 
judgment  is  that  the  verdict  is  excessive.  The  jury  found 
a  verdict  in  favor  of  Finlayson  for  $40.  The  court  re- 
quired a  remittitur  of  $4.02,  and  thereupon  rendered  judg- 
ment against  Creighton  for  $35.98.  Under  the  pleadings 
and  the  admitted  evidence  Creighton  was  entitled  to  be 
credited  with  rent  $45.85;  interest  upon  this  sum  at  seven 
per  cent  per  annum  from  the  28th  of  April,  1888,  to  the 
21st  of  September,  1891,  that  being  the  first  day  of  the 
term  of  court  at  which  the  judgment  was  rendered,  $10.95 
nearly,  or  a  total  of  $56.80.  The  amount  of  counter-claim 
pleaded  by  Finlayson  was  $74.  If  the  jury  found  that 
the  expense  of  removal  was  $74,  he  was  entitled  to  inter- 
est on  this  at  seven  per  cent  per  annum  from  the  18th 
of  June,  1888,  to  the  first  day  of  the  term  of  court,  or 
$16.85,  making'a  total  of  $90.85.  Tiie  difference  between 
$90.85  and  $56.80  should  have  been  the  verdict  of  the 
jury,  or  $34.05.  The  judgment,  as  already  stated,  was 
$35.98,  or  $1.93  too  much  under  the  evidence.  Finlayson 
will  have  permission  to  remit  from  the  judgment  $1.93 
within  twenty  days,  and  in  case  of  his  doing  so,  the  judg- 
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ment  of  the  district  ooart  will  be  affirmed;  and  in  case  of 
his  failure  to  do  so,  the  judgment  will  be  reversed. 

Judgment  accordingly. 


WiGTON  &  Whitham  v.  William  G.  Smith.  ^„  ^. 

m    ^\ 

FiLCD  NOVBMBKR  19,  1895.     No.  7609.  f6    461] 

1.  Action  Against  Attorneys  to  Beoover  Money  Ck>l- 
lected :  Contbact:  Plxadino:  iNSTRUcrrioNa  The  plaint- 
iff in  his  petition  alleged  that  the  defendant,  an  attorney  at  lawt 
had  receiTed  from  the  clerk  of  a  district  court  the  sum  of  $-^— 
for  hia,  the  plaintiff's,  nae;  that  he  had  demanded  (i^aid  money 
of  defendant  and  the  latter  had  reftised  to  pay  it  over,  and  that 
said  defendant  had  not  come  into  the  possession  of  said  money 
by  Tirtne  of  any  contract  with  him,  the  plaintiff.  The  defend- 
ant answered  admitting  the  receipt  and  retention  of  the  money 
sned  for;  that  it  was  paid  to  said  clerk  of  the  district  ooart  by 
a  railroad  company  in  satisfaction  of  a  judgment  obtained 
against  it  by  the  plaintiff;  that  defendant  was  plaintiff's  ooan- 
sel  in  that  case,  and  that  the  money  sned  for  was  the  amoant  of 
compensation  which  the  plaintiff  agreed  the  defendant  might 
retain  oat  of  said  judgment  for  his  serrioes  in  obtaining  it  On 
the  trial  the  district  conrt  instructed  the  jury  as  follows:  *'Toa 
may  by  your  yerdict  allow  the  defendant  such  amount  for  his 
senrices  and  expenses  as  you  may  believe  from  a  fair  considera- 
tion of  all  the  testimony  in  the  case  be  is  entitled  to  receive." 
Held,  That  the  plaintiff,  under  the  allegations  in  his  petition,  was 
entitled  to  recover  all  the  money  for  which  he  sued  or  none; 
that  the  defendant,  under  the  allegations  of  his  answer,  was  en- 
titled to  retain  all  the  money  in  his  hands  or  none,  and  that, 
therefore,  the  instruction  was  erroneous. 

3.  Pleading,  a  plaintiff  must  recover,  if  at  all,  on  the  cause  of 
action  stated  in  his  petition.  It  is  not  the  province  of  a  reply 
to  introduce  new  causes  of  action.  Ha$ting$  School  Dislriei  v. 
OOdwett,  16  Neb.,  68,  and  Savage  v.  Aiken,  21  Neb.,  605,  fol- 
lowed* 

Ebrob  from  the  district  court  of  Madison  oountjr.   Tried 
below  before  Robinson,  J. 
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WtgUm  A  Whiihamj  pro  w. 

H.  C,  Brome  and  Mapea  &  Hazen^  contra. 

Ragan^  C. 

In  the  district  court  of  Madison  county  William  G. 
Smith  recovered  a  judgment  against  Wigton  &  Wbitham,  a 
copartnership  engaged  in  the  practice  of  law,  and  they 
have  brought  such  judgment  here  for  review.  To  a  proper 
understanding  of  the  errors  assigned  for  a  reversal  of  this 
judgment  it  becomes  necessary  to  summarize  the  pleadings. 

Smith  in  his  petition  alleged  that  on  the  23d  day  of 
Marchy  1888,  Wigton  &  Whitham  received  from  the  clerk 
of  the  district  court  of  Platte  county  the  sum  of  $10,795.25 
for  his,  Smith's,  use;  that  before  the  filing  of  his  petition  he 
had  demanded  the  payment  of  said  money  from  Wigton  & 
Whitham  and  they  had  refused  to  account  for  and  pay  over 
any  of  said  money  except  the  sum  of  $7,668.50,  leaving  a 
balance  due  Smith  of  $3,126.75;  that  said  Wigton  <& 
Whitham  obtained  said  money  from  the  clerk  of  the  district 
court  of  said  Platte  county  by  virtue  of  no  contract  with 
him,  Smith. 

Wigton  &  Whitham  in  their  answer  alleged  that  in  Sep- 
tember, 1881,  Smith  was  the  owner  of  a  claim  or  cause  of 
action  for  damages  against  a  railroad  company;  that  he 
then  employed  Wigton  as  his  attorney  to  collect  said  claim 
from  said  railroad  company  by  suit  or  compromise;  that 
he.  Smith,  agreed  to  advance  and  pay  all  expenses  and 
costs  incurred  by  Wigton  in  the  prosecution  or  settlement 
of  such  claim,  and  to  pay  Wigton  as  compensation  twenty 
per  cent  of  all  the  money  received  from  said  railroad  com- 
pany on  account  of  said  claim;  that  Wigton  accepted  said 
employment  and  undertook  the  collection  of  said  claim  on 
the  express  oondition  that  Smith  would  advance  and  pay 
the  expenses  and  costs  necessarily  incurred  by  Wigton  in 
the  settlement  or  prosecution  of  the  claim;  that  Wigton 
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was  anable  to  effect  a  compromiae  of  the  claim,  and  in  July, 
]882|  brought  suit  for  Smith  against  the  railroad  company ; 
that  Smith  failed  and  n^lected  to  advance  or  pay  any  of 
the  expenses  or  costs  incurred  by  said  Wigton  in  the  prose- 
cution of  said  suit,  and  that  he,  Wigton,  was  compelled  to 
and  did  advance  and  pay  such  oosts^and  expenses ;  that  the 
suit  brought  by  Wigton  against  the  railroad  company  was  by 
the  district  court  of  Madison  county  dismissed ;  that  Wig- 
ton, or  Wigton  &  Whitham,  prosecuted  to  the  supreme  court 
of  Nebraska  a  petition  in  error  to  reverse  said  judgment 
of  dismissal,  and  that  said  supreme  court  did  reverse  tlie 
said  judgment  of  dismissal  of  said  case,  and  thereupon 
it  was  agreed  between  Wigton  and  Smith  that  the  con- 
tract existing  between  them  in  reference  to  the  collection 
of  Smith's  claim  for  damages  against  said  railroad  comjiany 
should  no  longer  be  in  force.  In  September,  1885,  a  new 
contract  was  entered  into  between  Smith  and  Wigton  & 
Whitham,  in  and  by  which  they  agreed  to  prosecute  the  ac- 
tion of  said  Smith  against  said  railroad  company  to  final 
judgment  and  collect  the  judgment  when  obtained,  and  to 
loan  to  Smith  the  money  necessary  to  pay  the  costs  and  ex- 
penses, including  the  costs  and  expenses  already  advanced 
by  Wigton,  that  might  be  incurred  in  the  future  prosecu- 
tion of  the  case;  that  if  such  action  should  be  terminated 
by  one  trial  in  the  district  court.  Smith  should  pay  Wig- 
ton &  Whitham,  as  compensation  for  their  services,  forty 
per  cent  of  the  amount  of  the  judgment  recovered  and  col- 
lected ;  if  the  case  sliould  be  tried  more  than  once  in  the 
district  court,  or  \(  the  case  should  again  be  taken  to  the 
supreme  court.  Smith  was  to  pay  Wigton  &  Whitham  for 
their  services  a  sum'equal  to  fifty  per  cent  of  the  judgment 
recovered  and  collected;  that  when  the  suit  was  finally 
terminated  Wigton  &  Whitham  should  collect  the  judgment, 
deduct  therefrom  whatever  should  be  owing  to  them  for 
moneys  loaned  by  them  to  Smith,  and  to  pay  the  costs  and 
expenses  of  carrying  on  said  litigation;  that  in  case  Smith 


464  NEBRASKA  REPORTS.  [Vou  46 


Wigton  V.  Smith. 


should  finally  fail  to  recover,  Wigton  &  Whitham  should 
have  nothing  for  their  services;  that  said  case  was  tried 
the  second  time  in  the  district  court  of  Madison  county 
and  resulted  in  a  verdict  for  Smith ;  that  this  verdict  was, 
on  motion  of  the  railroad  company,  set  aside  and  a  new 
trial  ordered;  that  in  1886  a  change  of  venue  was  taken  in 
said  case  and  the  same  removed  to  the  district  court  of  Platte 
county,  where  it  was  again  tried  in  January,  1887,  and  re- 
sulted in  a  verdict  in  favor  of  Smith  in  the  sum  of  $10,000; 
that  the  railroad  company  prosecuted  a  petition  in  error  to 
the  supreme  court  to  reverse  this  judgment;  that  the  su- 
preme court  affirmed  the  judgment  on  the  6th  of  January, 
1888 ;  that  on  the  23d  day  of  March,  1888,  the  railroad  com- 
pany paid  to  the  clerk  of  thedistrict  court  of  Platte  county 
the  sum  of  $10,795.26  in  full  of  said  judgment;  that  Wig^ 
ton  &  Whitham  received  the  amount  of  such  judgment  from 
the  clerk  of  the  district  court  of  Platte  county;  that  they 
deducted  from  the  same  $344.80,  the  amount  of  money  ad- 
vanced and  paid  by  them  for  Smith  for  costs  and  expenses, 
and  paid  one-half  of  the  remainder,  to-wit,  $5,225.48,  to 
Smith,  as  per  the  terms  of  their  contract. 

To  this  answer  Smith  replied:  An  admission  that  be 
employed  Wigton  in  1881  to  collect  his  claim  against  the 
company;  that  he  agreed  to  pay  him  for  his  services  twenty 
per  cent  of  the  money  collected;  that  in  1883  Wigton 
stated  to  him.  Smith,  that  be  would  not  further  prosecute 
the  suit  against  the  railroad  company  unless  Smith  would 
agree  to  pay  him  a  sum  equal  to  forty  per  cent  of  the  amount 
recovered;  that  he  was  compelled  to  and  did  agree  to  pay 
said  Wigton  forty  per  cent  of  the  amount  recovered;  that 
such  agreement  was  without  consideration.  The  other 
averments  of  the  reply  amounted  to  a  general  denial  of  the 
allegations  of  the  answer. 

It  is  obvious  from  these  pleadings  that  Smith,  under  the 
allegations  of  bis  petition,  was  entitled  to  recover  all  the 
money  for  which  be  sued,  or  none  at  alK    Having  alleged 
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in  his  petition  that  the  money  for  which  he  sued  was  re- 
ceived hy  Wigton  &  Whitham  from  the  clerk  of  the  dis- 
trict coart  of  Platte  county  for  his  use,  and  not  by  virtue 
of  any  contract  existing  between  him  and  Wigton  & 
Whitham,  his  case  must  stand  or  fall  on  the  allegations  of 
that  petition.  The  averments  of  his  reply  cannot  be  looked 
to  to  help  out  his  petition.  A  plaintiff  must  recover,  if  at 
all,  on  the  cause  of  action  stated  in  his  petition.  It  is  not 
the  province  of  a  reply  to  introduce  new  causes  of  action. 
{Hastinga  School  District  o.  Oaldwell^  16  Neb.,  68;  Savage 
V.  Aikeriy  21  Neb.,  605.  Wigton  &  Whitham  having  admit- 
ted the  receipt  of  the  amount  of  the  judgment  rendered  in 
favor  of  Smith  against  the  railroad  company,  having  ad- 
mitted that  they  retained  in  their  hands  fifty  per  cent  of 
the  judgment  collected,  and  having  pleaded  that  they  did 
and  do  so  under  and  by  virtue  of  an  express  contract  with 
Smith,  if  this  averment  of  their  answer  was  established, 
they  were  entitled  to  a  verdict  in  their  favor  and  a  judg- 
ment dismissing  Smith's  cause  of  action.  If  the  contract 
pleaded  by  Wigton  &  Whitham  in  their  answer  was  not 
established,  the  judgment  should  have  been  against  them 
for  all  the  money  claimed  by  Smith  in  his  petition. 

While  the  jury  was  deliberating  upon  its  verdict  it  made 
in  writing  this  inquiry  of  the  district  judge :  ''Can  the  jury 
allow  Wigton  &  Whitham  their  expenses  in  railroad  cases 
if  only  allow  forty  per  cent?  A.  J.  StaflPord,  Foreman." 
To  this  inquiry  the  court  answered  in  writing  as  follows : 
''You  may  by  your  verdict  allow  the  defendants  such 
amount  for  their  services  and  expenses  as  you  may  believe 
from  a  fair  consideration  of  all  the  testimony  in  the  case 
they  are  entitled  to  receive.''  This  instruction  was  errone- 
ous, and  the  verdict  of  the  jury  being  for  about  one-half 
the  sum  sued  for,  shows  on  its  face  that  the  instruction  was 
prejudicial  to  Wigton  &  Whitham.  There  was  no  issue  in 
the  case  as  to  what  the  services  rendered  by  Wigton  & 
Whitham  for  Smith  were  reasonably  worth.  There  was  n6 
34 
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claim  made  in  either  pleadings  or  evidence  by  any  party  to 
the  suit  that  Wigton  &  Whitham  were  or  were  not  entitled 
to  retain  oat  of  the  Smith  judgment  such  an  amount  of 
money  as  would  be  a  reasonable  compensation  to  them  for 
the  services  they  had  rendered  him.  As  already  stated, 
Smith's  claim  in  his  petition  was  that  they  had  and  held 
in  their  possession  the  entire  judgment  oollected|  less  the 
amount  they  bad  paid  him,  for  his  use;  that  he  had  de- 
manded this  money  of  them  and  that  they  had  refused  to 
pay  it  over.  In  other  words,  the  petition  of  Smith  was 
framed  upon  the  theory  that  Wigton  &  Whitham  had  been 
guilty  of  a  tort  in  collecting  and  retaining  this  judgment. 
On  the  other  hand,  Wigton  &  Whitham  claimed  the  right 
to  retain  the  money  for  which  they  were  sued  under  and  by 
virtue  of  an  express  contract  with  Smith,  and  there  was  no 
room  in  this  case,  under  any  view  of  the  pleadings,  for  the 
court  to  tell  the  jury  that  they  might  fix  the  value  of  the 
services  of  Wigton  &  Whitham  at  such  an  amount  as  the 
jury  might  believe  from  the  evidence  they  were  entitled 
to  receive.  {Mayer  v,  Ver  Brycky  46  Neb,,  221.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  instructions  to  the  district  conrt  to 
grant  the  parties  to  the  suit  leave  to  replead  if  they  so 
desire. 

Beversed  and  remanded. 


Calvin  M.  Burkett  v.  Jane  R  Clark  et  al. 

Filed  Novembke  19,  1895.    No.  6675. 

1.  Executions:  Duties  of  Officees.  Sections  491a,  4915,  49 1 e, 
and  491  d  Code  of  Civil  Procedure,  examined,  and  the  datieB  of 
an  officer  holding  an  execution  for  the  sale  of  real  estate  found 
to  be  as  follows:  (1)  To  levy  the  execution  upon  said  real  estate; 
(2)  to  call  an  inquest  of  two  disinterested  freeholders  of  \h% 
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2.  :  Ordbb  of  Sals.     The  terms  **ex6catioQ"  and  "order  of 

sale''  are  used  interchangeably  in  snch  statntes,  and  either  is 
bnt  a  written  command,  nnder  the  seal  of  the  court,  authorizing 
and  directing  the  officer  to  whom  it  is  directed  to  execute  the. 
court's  judgment.  (Kelley  v.  Vincent^  8  O.  St,  416.) 

3.  :  Levy.    To  levy  an  execution  is  to  do  the  acts  by  which 

an  officer  sets  apart  and  appropriates,  for  the  purpose  of  satisfy- 
ing the  writ,  a  part  or  the  whole  of  a  defendant's  property. 
(Uoyd  r.  Wykoff,  11  N.  J.  Law,  218.) 

4.  — :  .     What  acts  muat  be  performed  by  an  officer,  in 

order  that  they  may  constitute  a  levy  upon  real  estate  sought  to 
be  sold  under  an  execution  issued  on  a  judgment  at  law,  not  de- 
cided. 

6.  Order  of  Sale :  Lkvy.  Since  real  estate  ordered  to  be  sold  by 
a  decree  in  equity  has  by  such  decree  already  been  appropriated 
and  set  apart  to  satisfy  the  decree,  no  actual  levy  thereon  need 
be  made  by  an  officer  holdiug  an  execution  by  which  be  is  com- 
manded to  sell  such  real  estate 

5.  :  DsoBKB.  It  is  thought  snch  an  order  of  sale  should  con- 
tain, or  have  attached  thereto,  a  copy  of  the  decree,  as  the  offi- 
cer in  making  snch  sale  must  strictly  follow  the  terms  of  the 
decree.  (Nebraska  Loan  dt  lYust  Co.  v.  Earner ^  40  Neb.,  281.) 


:  Duty  of  Sheriff.    The  word  "forthwith,"  found  in 

section  A!d\d  of  the  Code,  means  immediately;  without  delay; 
directly,— regard  being  had  to  the  nature  of  the  act  lequired  to 
be  performed.  (Moffat  v,  Dickson,  3  Colo.,  313.) 


county  where  the  real  estate  is  situate  anii  administer  to  them  ^  |^ 
an  oath  to  impartially  appraise  the  interest  of  the  execution  de-  W  4gZ 
fendant  in  the  real  estate  levied  upon;  (3)  to  make  application 
in  writing  to  the  county  clerk,  clerk  of  the  district  court,  county  ^  |^| 
treasurer,  and  town,  city,  or  village  treasurer,  where  the  real  es-  ^  816[ 
tate  is  situate,  requesting  such  officers  to  certify  to  him  the  amount 
and  character  of  all  liens  existing  against  the  real  estate  levied 
upon  which  are  prior  to  the  lien  under  which  the  officer  desires  to 
sell;  (4)  with  said  freeholders  to  impartially  appraise  at  its  real 
value  in  money  the  interest  of  the  execution  defendant  in  the 
real  estate  about  to  be  sold;  (5)  to  forthwith  deposit  a  copy  of  * 
the  appraisement  made,  together  with  the  written  application 
made  by  him  for  liens  to  the  county,  town,  city,  and  village  offi- 
cers, and  the  certificates  furnished  by  such  officers  to  him  in  the 
office  of  the  clerk  of  the  court  from  which  the  execution  issued ; 
(6)  to  immediately  thereafter  advertise  the  real  estate  for  sale. 
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:  .     The  copy  of  the  appraisement,  together  with  the 

written  application  for  liens  and  the  certificates  of  liens  men- 
tioned in  said  section  491  <i,  mntt  be  deposited  in  the  office  of  the 
clerk  from  which  the  execution  issued,  before  the  sale  is  adver- 
tised. 

The  sentence,  '*It  may  be  deposited  any  time  be- 


fore sale,"  found  in  the  third  paragraph  of  the  syllabus  of  La 
Flume  r.  Jimes,  5  Neb.,  256,  oyerruled. 

10.  ;  .     The  object  of  the  statute  in  requiring  an  officer 

to  deposit  the  appraisement  made,  the  application  for  lienSi  and 
the  certificates  of  Hens  furnished,  before  advertising  the  sale,  is 
to  afford  the  execution  defendant  and  plaintiff  an  opportunity 
to  know  at  what  value  the  property  has  been  appraised,  to  ex- 
amine and  ascertain  what  liens  have  been  certified  as  existing 
against  the  property,  and,  if  a  mistake  has  been  made,  to  aflbrd 
them  time  and  opportunity  to  make  application  to  the  court  to 
which  the  execution  is  returnable  for  an  order  vacating  the  ap- 
praisement before  the  sale  occurs. 

11.  :  Appbaisbmbnt:  Objections.  The  sheriff  and  freehold- 
ers in  making  the  appraisement  act  judicially,  and  objections 
that  the  value  put  on  the  properly  is  too  high  or  too  low  must 
be  made  and  filed  in  the  case  with  a  motion  to  vacate  the  ap- 
praisement before  the  sale.  {V<mghl  v.  Foxworthy^  38  Neb.,  790.) 

12.  .     Section  490  of  the  Code  is  a  legislative  sanction  and 

adoption  of  the  ancient  writ  of  venditioni  exponas^ — a  writ  by 
which  an  officer  is  commanded  to  sell  property  already  levied 
upon.  (Freeman,  Executions,  sec.  57;  BeUinffall  v.  Duncan,  3 
Gilm.  [111.],  477.) 

13.  Judicial  Sales.    By  section  504  of  the  Code  the  legislatare 

made  the  writ  of  venditioni  exponas  applicable  to  sales  of  real 
.  estate. 

14.  Executions.    The  life  of  an  execution  from  a  court  of  record 

is  limited  by  section  510  of  the  Code  to  sixty  days  from  its  date, 
and  must  be  returned  within  that  time,  whether  it  be  the  origi- 
nal or  an  alias  writ 

15.  :  Appraisement:  Sale.  Section  495  of  the  Code  con- 
strued, and  held  to  be  a  limitation  on  the  power  of  an  officer  to 
advertise  and  offer  for  sale  real  estate  more  than  twice  under 
one  appraisement 

IS.  ;  Return.     An  officer  holding  an  execution  and  having 

levied  the  same  upon  real  estate,  whether  he  has  offered  it  Ibr 
■ale  or  not,  and  if  he  has  offered  it  for  sale,  whether  ha  has  sold 
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it  or  not,  most  return  the  execation  within  aiztj  days  from  its 
date,  stating  what  he  has  done  under  it 

17.  :  Appbaisembnt.    An  officer  is  required  to  make  hnt  one 

appraisement  of  real  estate  until  it  has  heen  twice  advertised 
and  twice  offered  for  sale,  whether  under  an  original  or  an  alioB 
writ 

18.  :  .     An  officer  has  no  authority  to  cause  real  estate 

to  be  re4ippraised  until  it  has  been  twice  advertised  and  twice 
offered  for  sale. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  HASTiNoSy  J. 

TV.  H.  Morris,  for  plaintiff  in  error. 

/.  H.  Cfrimmj  E.  W.  Mdoalfe^  and  M.  H.  Fleming,  corUrcu 

Raoan,  C. 

In  the  district  court  of  Saline  county  Jane  E.  Clark  and 
others  brought  suit  against  Calvin  M.  Burkett  to  foreclose  an 
ordinary  real  estate  mortgage.  In  due  time  a  decree  was  ren- 
dered as  prayed,  the  property  sold,  and  Burkett  appeared  and 
resisted  the  confirmation  of  the  sale,  which  was,  however^ 
confirmed,  and  he  has  prosecuted  to  this  court  a  petition 
in  error  to  reverse  the  judgment  or  decree  of  confirmation. 
The  order  of  sale  was  dated  and  issued  September  1, 1891, 
and  the  sheriff  caused  the  property  to  be  appraised  twice  and 
twice  offered  it  for  sale,  once  in  the  month  of  October  and 
once  in  the  month  of  November  of  said  year.  The  prop- 
erty, however,  was  not  sold  on  either  of  those  occasions  for 
want  of  bidders.  The  sheriff,  then,  witiiout  returning  his 
order  of  sale,  on  the  18th  of  November  advertised  tlie 
property  for  sale  a  third  time,  and  sold  it  on  the  21st  of 
December.  This  is  the  sale  in  controversy.  On  the  23il 
of  November  the  sheriff  caused  this  property  to  be  re-a])* 
praised.  December  10  he  filed  in  the  office  of  the  clerk  of 
the  district  court,  from  which  his  execution  or  order  of  sale 
was  issued,  the  re-appraisement  made  by  him  of  the  prop- 
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erty,  and  on  the  22d  of  December  he  filed  in  the  office  of  the 
clerk  of  the  district  court  the  certificates  of  liens  existing 
against  the  property  made  by  the  clerk  of  the  district  coart, 
the  county  treasurer,  and  the  register  of  deeds  of  Saline 
county,  and  on  the  same  day  he  returned  the  order  of  sale, 
reciting  that  he  had  appraised  the  real  estate  and  sold  it; 
but  the  return  omitted  all  mention  of  the  first  appraisement 
of  the  real  estate,  its  having  been  twice  advertised  for  sale, 
twice  offered  for  sale,  and  not  sold  for  want  of  bidders. 
Burkett  insisted  before  the  district  court  that  the  sale  made 
should  not  be  confirmed  and  insists  here  that  the  judgment 
of  confirmation  should  be  reversed  for  the  following  rea- 
sons: 

1.  That  the  sherifi^  advertised  the  premises  for  sale  before 
re-appraising  them  and  before  filing  in  the  office  of  the 
clerk  of  the  district  court  the  re-appraisement  made  of  the 
premises,  together  with  the  certificates  furnished  him  by 
the  clerk  of  the  district  court,  the  register  of  deeds,  and  the 
county  treasurer,  in  pursuance  of  the  statute.  The  ques- 
tion presented  involves  the  construction  of  sections  491a, 
4916,  491c,  and  491d  of  the  Code  of  Civil  Procedure. 
These  sections,  so  far  as  material  here,  are  as  follows: 

"Sec.  491a.  Whenever,  hereafter,  execution  shall  be 
levied  on  any  lands  and  tenements,  the  officer  levying  the 
same  shall  call  an  inquest  of  two  disinterested  freeholders, 
who  shall  be  residents  of  the  county  where  the  lands  taken 
on  execution  are  situated,  and  administer  to  them  an  oath 
impartially  to  appraise  the  interest  of  the  person,  or  per- 
sons, or  corporation  against  whom  the  execution  is  levied, 
in  the  property  so  levied  upon,  and  such  officer,  together 
with  said  freeholders,  shall  appraise  said  interest  at  its  real 
value  in  money,  and  such  appraisement  shall  be  signed  by 
such  officer  and  said  freeholders,  respectively. 

"Sec.  4916.  That  for  the  purpose  of  the  appraisement 
mentioned  in  the  last  preceding  section,  the  officer  and  the 
freeholders  therein  named  shall  deduct  from  the  real  value 
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of  the  lands  and  tenemeDts  levied  on,  the  amoant  of  all 
liens  and  incumbrances  for  taxes  or  otherwise^  prior  to  the 
lien  of  the  judgment  under  which  execution  is  levied,  and 
to  be  determined  as  hereinafter  provided,  and  which  liens 
and  incumbrances  shall  be  specifically  enumerated,  and  the 
sum  thereafter  remaining  shall  be  the  real  value  of  the  in- 
terest therein  of  the  person,  or  persons,  or  corporation 
against  whom  or  which  the  execution' is  levied. 

''Sec  491c.  It  shall  be  the  duty  of  the  county  clerk, 
the  clerk  of  the  district  court,  and  the  county  treasurer  of 
the  county,  and  the  treasurer  of  the  village,  town,  or  city, 
wherein  such  levy  is  made,  for  the  purpose  of  ascertaining 
the  amount  of  the  liens  and  incumbrances  upon  the  lands 
and  tenements  so  levied  upon,  on  application  of  the  sheriff  in 
writing,  holding  such  execution,  to  certify  to  said  sheriff, 
under  their  respective  hands  and  ofBcial  seals,  the  amount 
and  character  of  all  liens  existing  against  the  lands  and 
tenements  levied  on,  which  are  prior  to  the  lien  of  such 
levy,  as  the  said  liens,  appear  of  record  in  their  respective 
offices.     ♦     ♦     * 

''Sec.  491(2.  The  officer  holding  such  appraisement  shall 
forthwith  deposit  a  copy  thereof,  including  his  application 
to  the  officers  enumerated  in  section  3  of  this  act,  and  their 
official  certificates  as  in  said  section  provided,  in  the  office  of 
the  clerk  of  the  court  from  which  such  execution  issued, 
and  shall  immediately  advertise  and  sell  said  real  estate, 
lands,  and  tenements  agreeably  to  the  provisions  of  this 
act.''     ♦     ♦     ♦ 

What  do  these  sections  require  of  an  officer  holding  an 
execution  for  the  sale  of  real  estate?  We  first  remark  that 
these  sections  of  the  statute  make  no  distinction  between 
an  ordinary  execution  issued  on  a  judgment  at  law  and  an 
execution  or  order  of  sale  based  on  a  decree  in  equity. 
The  terms  "execution''  and  "order  of  sale"  are  used  inter- 
changeably. The  duties  of  an  officer  as  to  appraising  real 
estate  which  is  about  to  be  sold  are  the  same,  whether  he  be 
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BelliDg  on  execution  based  on  a  law  judgment  or  an  equity- 
decree.  Whether  the  writ  which  the  officer  holds  be  called 
an  execution  or  an  order  of  sale^  it  is  bnt  a  written  com- 
mand^ under  the  seal  of  the  court,  authorizing  and  direct- 
ing him  to  execute  its  judgment  {KeUetf  v.  Vincent,  8  O.  St^ 
416);  and  in  cases  like  the  one  at  bar,  where  the  officer  is 
commanded  to  sell  real  estate  to  satisfy  a  decree  of  fore- 
closure of  a  mortgage  against  it,  it  would  seem  to  be  the 
better  practice  to  embody  in,  or  attach  to,  the  order  of  sale 
a  copy  of  the  decree,  for  the  reason  that  the  officer,  in  mak* 
ing  such  a  sale,  must  do  so  in  strict  conformity  to  the  terma 
of  the  decree.  {Nd)ra8ka  Loan  &  Tnui  Co,  v.  Hamer,  40 
Neb.,  281.) 

Recurring  to  the  statutes  just  quoted,  we  observe  that 
section  491a  declares  that  whenever  an  execution  shall  be 
levied  on  any  land,  the  officer  levying  the  same  shall,  etc. 
This  would  seem  to  imply  that  the  first  duty  of  an  officer 
after  receiving  an  execution,  commanding  him  to  sell  real 
estate,  would  be  to  levy  upon  such  real  estate.  What  is  a 
levy?  To  do  the  acts  by  which  a  sheriff  sets  apart  and 
appropriates,  for  the  purpose  of  satisfying  the  command  of 
a  writ  of  execution,  a  part  or  the  whole  of  a  defendant's 
property.  (Anderson's  Law  Dictionary;  Lloyd  o.  Wykoff^ 
11  N.  J.  Law,  218.)  Just  what  acts  must  be  performed 
by  an  officer  in  order  that  such  acts  may  constitute  a  levy 
upon  real  estate  sought  to  be  sold  under  an  execution  issued 
on  a  judgment  at  law  is  a  question  not  presented  by  this 
record  and  not  decided,  and  we  are  not  aware  of  any  stat* 
ute  which  defines  a  levy  or  declares  what  an  officer  hold- 
ing an  execution  must  do  in  order  that  his  acts  may  con- 
stitute a  levy  upon  real  estate;  but  since  to  levy  an  execution 
is  to  set  apart  and  appropriate  the  property  of  a  certain 
person  for  its  satisfaction,  we  are  quite  clear  that  an  offioer 
holding  an  execution  or  order  of  sale,  in  and  by  which  be 
is  commanded  to  sell  certain  real  estate  therein  described 
for  the  satisfaction  of  such  execution,  is  not  obliged,  in  oi^ 
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der  to  perforai  the  daty  of  levjiDg  upon  such  real  estate, 
to  go  apon  the  same,  take  possession  of  any  part  of  said 
real  estate,  put  up  a  notice  upon  said  real  estate,  or  make 
proclamation  thereon  to  the  effect  that  he  has  levied  upon  it, 
sinee  the  coort  bj  the  decree  has  already  by  its  judgment 
set  apart  and  appropriated,  as  it  were,  the  real  estate  de- 
scribed for  the  satisfaction  of  the  execution  in  the  officer's 
hands.  The  next  step  such  an  officer  is  required  to  take 
by  said  section  491a  is  that  he  shall  call  an  inquest  of  two 
disinterested  freeholders,  who  shall  be  residents  of  the 
oonnty  where  the  lands  taken  on  execution  are  situate,  and 
administer  to  them  an  oath  impartially  to  appraise  the  in* 
terest  of  the  person  against  whom  the  execution  is  levied. 
The  next  duty  of  such  officer  is  prescribed  by  section  491c, 
and  requires  that  he  shall  make  an  application  in  writing 
to  the  county  clerk,  the  clerk  of  the  district  court,  and  the 
oounty  treasurer  of  the  county  where  the  real  estate  is  situ- 
ate, requesting  said  officers  to  certify  to  him  the  amount 
and  character  of  all  liens  existing  against  the  real  estate 
levied  upon,  which  are  prior  to  the  lien  under  which  the 
officer  desires  to  sell;  such  liens  to  be  certified  as  they  ap- 
pear of  record  in  the  office  of  said  officers.  It  is  to  be 
noted  that  this  section  now  requires  such  an  application  to 
be  also  addressed  to  the  treasurer  of  the  village,  town,  or 
city  in  which  such  real  estate  is  situate,  but  this  require- 
ment was  not  in  force  in  1891,  when  this  case  arose.  The 
next  duty  required  of  such  an  officer  is  fouVid  in  section 
491a,  which  commands  him  and  said  freeholders  to  impar- 
tially appraise,  at  its  real  value  in  money,  the  interest  of 
the  execution  defendant  in  the  real  estate  about  to  be  sold. 
This  appraisement  of  the  execution  defendant's  interest  is 
to  be  performed  in  accordance  with  said  section  4916,  which 
requires  the  sheriff  and  two  freeholders,  acting  as  apprais- 
ers, to  deduct  from  the  real  value  of  the  real  estate  levied 
upon  the  amount  of  all  liens  and  incumbrances  for  taxes  or 
otherwise  existing  against  the  real  estate  and  which  are 
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prior  liens  to  the  lien  on  which  the  officer  is  about  to  sell. 
The  officer  having  levied  upon  the  property,  and  having 
appraised  the  interest  of  the  execution  defendant  therein, 
section  491(2  provides  that  he  ^' shall  forthwith  deposit  a 
copy  of'  the  appraisement  made,  together  with  the  written 
apph'cation  made  by  him  to  the  clerk  of  the  district  court, 
county  treasurer,  and  register  of  deeds,  and  the  certificates 
furnished  by  them  to  him,  in  the  office  of  the  clerk  of  the 
court  from  which  the  execution  which  he  holds  was  issued. 
After  this  deposit  has  been  made,  the  statute  (Code,  sea 
491d)  provides  that  the  officer  ^' shall  immediately  adver- 
tise the  real  estate.''  It  will  thus  be  seen  that  the  officer 
h(Jding  an  execution  for  tlie  sale  of  real  estate  has  not  au* 
thority  to  advertise  the  same  for  sale  until  he  has  levied 
upon  it,  caused  it  to  be  appraised,  and  deposited  in  the 
office  of  the  clerk  from  which  the  execution  in  his  bands 
was  issued  a  copy  of  the  appraisement  made  by  him  and 
the  two  freeholders;  together  with  the  application  in  writ- 
ing for  liens  made  by  him  to  the  clerk  of  the  district  court, 
the  county  treasurer,  and  the  register  of  deeds,  and  the 
certificates  which  such  officers  furnished  him  in  pursuance 
of  said  application. 

The  word  '^forthwith,''  found  in  section  491d,  means 
immediately;  without  delay ;  directly, — regard  being  had  to 
the  nature  of  the  act  required  to  be  performed.  {Inman  o. 
West  Fire  Ins.  Co.,  12  Wend.  [N.  Y.],  452;  Moffat  r. 
Dickson  J  3  Colo.,  313;  Bennett  v.  Lycoming  County  Mutual 
Ins,  Co.,  67  N.  Y.,  274.)  But  whatever  the  technical 
meaning  of  ''forthwith"  in  this  statute,  and  whether  the 
facts  and  circumstances  of  a  particular  case  would  excuse 
and  protect  an  officer  who  n^lected  or  delayed  the  depos- 
iting of  the  appraisement,  one  thing  is  beyond  all  question, 
viz.,  that  the*  appraisement  must  be  deposited  before  the 
sale  is  advertised.  The  statute  must  be  construed  aa  if  ifc 
read :  ''  The  officer  holding  such  appraisement  shall  forth- 
with deposit  a  copy  thereof  and  thereupon  shall  immedi- 
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ateiy  advertise/'  etc.     He  ehall  advertise  after  he  iios  de- 
posited a  copy  of  the  appraisement,  not  before. 

In  La  Flume  v.  Jones^  5  Neb.,  256,  in  the  third  point 
of  the  syllabus  it  was  said  that  such  an  appraisement  might 
be  deposited  any  time  before  sale.  In  this  case  Lake,  C. 
J.,  speaking  for  the  court,  said:  ''The  next  point  relied 
on  is,  that  the  'sheriff  failed  to  deposit  a  copy  of  tiie  ap- 
praisement *  *  *  with  the  clerk.'  In  answer  to 
this  objection  it  may  be  said  that  the  record  is  silent  as  to 
when  such  copy  was  in  fact  deposited.  It  shows  simply 
that  a  copy  of  the  appraisement  was,  in  fact,  deposited. 
It  will  in  such  case  be  presumed  that  the  sheriff  did  his 
duty,  and  made  the  deposit  before  the  publicaiiou  of  the 
notice  of  the  sale."  There  is  no  doubt  but  that  this 
is  law,  but,  unfortunately,  the  learned  chief  justice  con- 
tinued as  follows:  ''But  even  if  the  sheriff  had  neg- 
lected his  duty  in  this  respect,  it  would  not  be  ground 
for  setting  the  sale  aside,  if  it  were  in  fact  deposited 
before  the  sale  took  place,"  and  cited  in  support  of  this 
last  remark  MerrUi  v.  Borden^  2  Dis.  [O.],  503.  In  the 
case  cited  section  433  of  the  Code  of  Civil  Procedure 
of  the  state  of  Ohio  was  construed.  That  section  con- 
tained the  identical  language  found  in  section  491c{  above 
quoted,  and  the  court  said:  "The  question  submitted  to 
this  court  is  this:  Whether  the  inquisition  taken  by  the 
sheriff  was  filed  with  the  clerk  within  the  time  required 
by  section  433  of  the  Code.  It  appears  the  advertisement 
for  the  land  was  published  before  the  inquisition  was  filed, 
and  we  have  held  in  general  term  that  no  publication  can 
be  legally  made  until  the  sheriff  has  deposited  a  copy  of  the 
valuation  in  the  clerk's  office.  The  language  of  the  sec- 
tion is:  'The  officer  receiving  such  return  shall  forthwith 
deposit  a  copy  thereof  with  the  clerk  of  the  court  from 
which  the  writ  issued,  and  immediately  advertise  and  sell 
such  real  estate  agreeably  to  the  provisions  of  this  title/ 
We  shall  adhere  to  the  construction  we  then  gave  to  the 
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Statute^  having  found  no  reason  since  it  was  annonnoed 
why  it  should  be  changed  or  in  any  particular  modified/' 
The  decision  in  La  Flume  v.  Jones,  supra,  was  entirely 
correct  under  the  facts  of  the  case^  but  all  that  was  said  by 
the  chief  justice  in  that  case,  to  the  effect  that  the  failure 
of  the  sheriff  to  deposit  the  appraisement  before  advertis- 
ing the  sale  would  not  be  ground  for  setting  it  aside,  was 
dictumy  and  the  last  sentence  in  the  third'  point  of  the  syl- 
labus, viz.,  '^It  may  be  deposited  any  time  before  sale/'  is 
overruled.  In  the  case  at  bar  the  officer  advertised  the 
property  for  sale  before  he  appraised  it,  did  not  file  the  ap- 
praisement made  until  some  eleven  days  before  the  sale 
occurred,  and,  so  far  as  the  record  shows,  he  did  not  file 
a  copy  of  the  application  made  by  him  for  liens  existing 
against  the  real  estate.  The  object  of  this  statute  in  re- 
quiring an  officer  to  deposit  in  the  office  of  the  clerk  of 
the  court  from  which  the  execution  issued,  before  advertis- 
ing the  sale,  a  copy  of  the  appraisement  made,  a  copy  of 
his  application  for  liens,  and  the  certificates  of  liens  made 
by  the  clerk  of  the  district  court,  register  of  deeds,  and  the 
county  treasurer,  is  to  afford  the  execution  defendant  and 
plaintiff  an  opportunity  to  know  at  what  value  the  prop- 
erty has  been  appraised  and  to  examine  and  ascertain  what 
liens  have  been  certified  as  existing  against  the  property, 
and,  if  a  mistake  has  been  made,  to  afford  them  time  and 
opportunity  to  make  application  to  the  court  to  which  the 
execution  is  returnable  for  an  order  vacating  the  appraise- 
ment before  the  sale  occurs.  Generally,  this  can  only  be 
done  before  the  sale,  since  the  sheriff  and  the  freeholders 
in  making  the  appraisement  act  judicially,  and  objections 
that  the  value  put  on  the  property  is  too  high  or  too  low 
must  be  made  and  filed  in  the  ease  with  a  motion  to  vacate 
the  appraisement  before  the  sale  occurs.  {Voughl  v.  Fox* 
worthy,  38  Neb.,  790.) 

2.  The  second  alleged  irregularity  of  the  officer  relied 
on  here  for  reversing  the  decree  of  confirmation  is  the  sell- 
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ing  of  the  property  ander  the  executioa  of  September  1. 
The  contentioD  ia  that  the  life  of  the  execution  had  ex- 
pired prior  to  the  date  of  the  sale.  The  contention  involves 
an  examination  and  construction  of  sections  490,  504,  510, 
and  495,  Code  of  Civil  Procedure.  These  sections  of  the 
statute  have  all  been  in  foroe  in  this  state  since  1866.  Sec- 
tion 490  provides,  in  substance,  that  when  an  officer  has 
levied  an  execution  on  goods  and  chattels  and  the  same 
have  not  been  sold  for  want  of  bidders,  the  officer  must  re- 
turn the  writ  of  execution,  and  that  thereupon  the  plaintiff 
in  execution  may  sue  out  another  writ  directing  the  sale  of 
the  property  already  levied  upon.  Section  504  provides: 
*^  If  lands  and  tenements  levied  on,  as  aforesaid,  are  not 
sold  upon  one  execution,  other  executions  may  he  issued 
to  sell  the  land  so  levied  upon.''  Section  510  provides : 
"  The  sheriff  or  other  officer,  to  whom  any  writ  of  execu- 
tion shall  be  directed,  shall  return  such  writ  to  the  court  to 
which  the  same  is  returnable,  within  sixty  days  from  the 
date  thereof."  Said  section  490  is  but  a  legislative  sanc- 
tion and  adoption  of  the  ancient  writ  known  as  "vendi- 
tumi  etponas.^'  Mr.  Freeman,  in  his  work  on  Executions, 
section  57,  thus  defines  it:  '^This  writ  is,  therefore,  prop- 
erly defined  as  the  writ  which  compels  an  officer  to  proceed 
with  the  sale  of  property  levied  upon  under  9k  fieri  facias^ 
(BdlingaU  v.  Dwnoan^  3  Gilm.  [111.],  477.)  At  common 
law,  real  estate  could  not  be  sold  on  execution,  but  it  may 
under  our  statutes  be  taken  for  the  satisfaction  of  a  judg- 
ment at  law  in  the  absence  of  finding  personal  property 
out  of  which  to  satisfy  the  writ ;  and  by  said  section  504 
the  legislature  has  made  the  writ  of  venditioni  exponas 
applicable  to  sales  of  real  estate ;  and  the  legislature,  by 
said  section  510,  has  limited  the  life  of  an  execution  to 
sixty  days^  whether  it  be  an  original  or  oMcls  writ.  In  view 
of  these  provisions  of  the  statute  it  was  the  duty  of  the 
officer  in  the  case  at  bar  to  return  the  execution  issued  to 
him,  of  date  September  1,  to  the  court  to  which  it  was 
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made  returnable  within  sixty  days  from  said  date,  unless 
some  other  provision  of  the  statute  authorized  him  to  re- 
tain the  execution  and  proceed  under  it  after  it  had  expired. 
It  seems  to  be  the  contention  that  the  officer  was  au- 
thorized to  cause  the  property  in  controversy  to  be  re- 
appraised and  offer  it  for  sale  under  such  re-appraisement 
on  the  execution  of  September  1,  notwithstanding  it  had  ex- 
pired, and  that  authority  for  this  contention  is  found  in 
section  495.  That  section  is  as  follows:  ''In  all  cases 
where  real  estate  may  hereafter  be  levied  upon,  by  virtue 
of  any  execution  or  order  of  sale,  and  shall  have  been  ap- 
praised, and  twice  advertised  and  offered  for  sale,  and  shall 
remain  unsold  for  want  of  bidders,  it  shall  be  the  duty  of 
the  officer  to  cause  a  new  appraisement  of  such  real  estate 
to  be  made,  and  successive  executions  or  orders  of  sale  may 
issue  at  any  time  in  vacation,  after  the  return  of  the  officer 
'  not  sold  for  want  of  bidders,'  at  the  request  of  the  plaint- 
iff or  his  attorney/'  We  do  not  so  understand  it.  The 
statute  is  a  limitati6n  upon  the  power  of  an  officer  to  more 
than  twice  advertise  and  offer  for  sale  real  estate  under  one 
appraisement.  But  for  this  statute  an  officer  would  be 
compelled  to  make  but  one  appraisement  of  real  estate 
which  he  desired  to  sell  under  execution.  He  might  go  on 
indefinitely  offering  and  advertising  the  property  for  sale 
and  thus  incumbering  it  with  unnecessary  costs  and  ex- 
penses. We  reach  the  conclusion,  therefore,  that  when  the 
officer  in  the  case^at  bar  had  caused  the  real  estate  to  be 
appraised  and  had  first  offered  it  for  sale  in  October,  and  it 
was  not  sold  for  want  of  bidders,  that  he  then  should  have 
returned  his  writ  to  the  court  to  which  it  was  made  re- 
turnable, setting  forth  what  he  had  done  under  it,  as  he 
could  not  have  again  advertised  the  property  for  thirty 
days  and  offered  it  for  sale  within  the  life  of  the  execution. 
Having  returned  his  writ,  the  plaintiff  in  the  execution,  in 
either  vacation  or  term  time,  might,  by  virtue  of  the  pro- 
visions of  said  sections  495  and  604,  have  taken  out  an- 
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other  writ  commaDding  the  ofBcer  to  again  advertise  and 
offer  for  sale  the  lands  already  levied  upon  and  appraised 
under  the  former  writ.  If  the  officer  had  once  levied  upon 
the  lands  and  once  appraised  them  and  had  twice  offered 
them  for  sale  and  they  were  not  sold  for  want  of  bidders, 
he  should  have  returned  his  writ  of  execution  stating  what 
he  had  done;  and  if  the  plaintiff  in  execution  sought  to, 
and  did,  take  out  another  writ,  then  it  became  the  duty  of 
the  officer,  under  the  tiiird  writ,  to  cause  the  real  estate  to 
be  re-appraised  and  again  advertised  for  sale.  In  other 
words,  it  amounts  to  this,  that  an  officer  holding  a  writ  of 
execution,  and  having  levied  the  same  upon  real  estate, 
whether  he  has  offered  it  for  sale  or  not,  and  if  he  has  of- 
fered it  for  sale,  whether  he  has  sold  it  or  not,  must  return 
the  execution  within  sixty  days  from  its  date,  stating  what 
he  has  done  under  it;  and  for  a  failure  to  return  the  writ 
in  such  time  he  is  liable  to  be  amerced  under  the  provisions 
of  section  613  of  the  Code.  But  an  officer  is  required  to 
make  but  one  appraisement  of  real  estate  until  it  has  been 
twice  advertised  and  twice  offered  for  sale,  whether  under 
the  original  writ  or  an  aliaa,  and  he  has  no  authority  to 
cause  real  estate  to  be  re-appraised  until  it  has  been  twice 
advertised  and  twice  offered  for  sale  under  the  former  ap- 
praisement What  is  said  herein  with  reference  to  the  re- 
turn of  an  execution  or  order  of  sale  has  no  application 
to  a  case  of  an  officer  holding  a  certified  copy  of  a  decree, 
in  and  by  which  decree  specific  real  estate  is  ordered  sold. 
The  decree  of  the  district  court  confirming  the  sale  is  re- 
versed and  the  cause  remanded  with  instructions  to  tax  to 
the  complainants  in  the  decree  the  costs  of  this  proceeding, 
the  costs  of  the  second  and  third  advertisements  of  the 
property,  and  the  costs  of  its  second  appraisement. 


Reversed  and  remanded. 


480  NEBRASKA  REPORTS.         [Vol.  46 

Johnston  ▼.  Milwaukee  A  Wyoming  Investment  Co. 
M«   480 

\  40  ^1  Addison  B.  Johnston  et  Aii.  v.  Mii.waukee  &  Wy- 

r4ti  4«o|  OMiNG  Investment  Company. 

Filed  November  19, 1896.    No.  7367. 

1.  Principal  and  Agent:   Corporations.     One  dealing  with 

the  agent  of  a  bnsinesa  corporation,  in  a  matter  relating  to  its 
bnsiness  operations  and  not  involTing  its  corporate  Ainctiona,  is 
not  charged  with  notice  of  its  by-laws. 

2.  :  .     Therefore,  the  apparent  anthority  of  sach  agent 

cannot  be  extended  or  restricted  by  snch  by-laws  in  the  absence 
of  actual  notice  thereof. 

3.  :  Custom   and  Usage:    Evidence.     Where  a  principal 

has,  by  his  volnntary  act,  placed  an  agent  in  snch  a  sitnation 
that  a  person  of  ordinary  pradence,  conversant  with  business 
usages  and  the  nature  of  the  particular  business,  is  justified  in 
presuming  that  such  agent  has  anthority  to  perform  a  particular 
act,  and  therefore  deals  with  the  agent,  the  principal  is  estopped 
as  against  such  third  person  from  denying  the  agent's  authority. 
Whether  or  not  an  act  is  within  the  scope  of  an  agent's  apparent 
authority  is  to  be  determined  under  the  foregoing  rule  as  a  ques- 
tion of  fact  from  all  the  circumstances  of  the  transaction  and 
the  business. 

4.  :  :  .     Evidence  of  such  apparent  authority  is 

not  restricted  to  proof  of  general  custom  or  to  proof  that  the 
agent  had  previously  performed  similar  acts  to  the  knowledge  of 
the  principal.  The  nature  of  the  business,  usage  not  amount- 
ing to  a  general  custom,  and  the  fact,  if  it  exists^  that  the  prin- 
cipal is  at  a  great  distance  and  the  agent  apparently  entirely  in 
charge  of  the  business,  may  in  proper  cases  be,  among  other 
things,  elements  for  consideration. 

« 
Error  from  the  district  court  of  Merrick  county.  Tried 

below  before  Sullivan,  J. 

See  statement  in  opinion  and  a  former  report  in  36  Nebii 
554. 

John  L.  Webster,  for  plaintifis  in  error; 

A  manager  of  a  live  stock  company  would  have  author- 
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ity  to  sell  its  cattle  without  any  provision  in  the  charter  or 
by-laws  creating  the  office  of  manager.  {Hamm  v.  Drew, 
83  Tex.,  77.) 

Every  person  dealing  with  a  corporation  is  bound  to  take 
notice  of  its  by-laws  as  well  as  of  its  articles  of  incorpora- 
tion. {Boekover  v.  Life  Asaociation  of  Amerioay  77  Va.,  91 ; 
Bocook  V.  Alleghany  Coal  &  Iron  Co.y  82  Va.,  920;  Relfe 
V.  Bundle,  103  U.  8.,  222.) 

The  presumption  is  that  an  agent  in  charge  of  property 
at  a  point  remote  from  the  home  office  of  the  company  is 
clothed  with  authority  to  transact  all  business  touching  such 
property.  (Rathbun  v.  Snow,  123  N.  Y.,  343;  Hamm  v. 
Drew,  83  Tex.,  77;  Whitaker  v.  Kilroy,  70  Mich.,  638.) 

When  the  plaintiff  company  made  Adams  its  agent  in 
charge  of  its  property  in  Wyoming,  it  necessarily  clothed 
him  with  the  functions  of  a  general  agent,  and  gave  him 
apparent  authority  to  sell  the  property  and  should  not  now 
be  heard  to  say  that  the  powers  of  Adams  were  special,  and 
not  general.  {Orafius  v.  Land  Co.,  3  Phila.  [Pa.],  447; 
Lee  V.  PitUburg  Coal  &  Mining  Co.,  56  How.  Pr.  [N.  Y.], 
376;  Duncan  v.  Hartman,  143  Pa.  St.,  695;  Spangler  v. 
BuUerfield,  6  Colo.,  366 ;  Sacalarias  v.  Eureka  &  P.  R. 
Co.,  18  Nev.,  166;  Adams  Mining  Co.  v.  Senter,  26  Mich., 
73;  Ceeder  v.  Loud  Lumber  Co.,  86  Mich.,  641;  State  v. 
Heokart,  49  Mo.  App.,  280.) 

The  sale  of  the  cattle  by  Adams  was  within  the  scope  of 
bis  apparent  authority.  (Atlantic  &  P.  R.  Co.  v.  Reimer, 
18  Kan.,  458;  Louisville,  E.  &  St.  L.  R.  Co.  v.  McVay,  98 
lud.,  398;  Bamett  v.  Gluting,  3  Ind.  App.,  421;  Over  v. 
Schiffiing,  102  Ind.,  196;  Badger  Lumber  Co.  v.  Ballen- 
tine,  64  Mo.  App.,  180;  Au>strian  v.  Springer,  94  Mich., 
343;  Banner  Tobaeco  Co.  v.  Jenison,  48  Mich.,  469;  Na- 
tional Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  III.,  427; 
Lauisoille  Coffin  Co.  v.  Stokes,  78  Ala.,  372;  Talladega  Ins. 
Co.  V.  Peacock,  67  Ala.,  263.) 

In  support  of  an  argument  in  favor  of  the  contention 
36 
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that  the  Milwaukee  &  Wyoming  Investment  Company  rati- 
fied the  sale^  reference  was  made  to  the  following  au- 
thorities: Hughes  v.  Ins.  Co.  of  North  America,  40  Neb.^ 
627;  Cook  v.  Tuilis,  18  Wall.  [U.  S.],  338;  Starks  v.  Sikes, 
8  Gray  [Mass.],  609 ;  Dispatch  Line  v.  Bellamy  Mfg,  Co., 
12  N.  H.,  205;  Planters  Bank  v.  Sharp,  4  S.  &  M. 
[Miss.],  75;  McMahan  v.  MoMahan,  13  Pa.  St,  376; 
Ogden  v.  Marchand,  29  La.  Ann.,  61 ;  Charles  v.  State,  11 
Ark.,  389;  United  States  Express  Co.  v.  Rawson,  106  Ind., 
216;  Ooss  V.  Stevens,  32  Minn.,  472  ;  Ruggles  v,  Washing- 
ton County,  3  Mo.,  496;  Shoninger  v.  Peabody,  57  Conn., 
42;  Russ  V.  Telfener,  57  Fed.  Rep.,  973;  Persons  v.  Mo- 
Kibben,  5  Ind.,  261;  Perkins  v.  Boothby,  71  Me.,  91; 
Mayor  v.  Ray,  19  Wall.  [U.  S.],  484;  Taylor  v.  Ckmner, 
41  Miss.,  722;  First  Nat.  Bank  of  Las  Vegas  v.  Obeme,l2l 
111.,  25;  Baer  v.  Liehten,  24  111.  A  pp.,  311;  Thompson  v. 
Peck,  115  Ind.,  512;  Moriai^y  v.  Stoffa^an,  89  III.,  528; 
Harding  v.  ParshaU,  56  111.,  219;  Nichols  v.  Shaffer,  63 
Mich.,  599 ;  First  Nat.  Bank  of  Trenton  v.  Badger  Lum- 
ber Co.,  54  Mo.  App.,  327 ;  Southern  Oil  Works  v.  Jeffer^ 
son,  70  Tenu.,  581;  Gelattv.  Ridge,  117  Mo.,  555;  Lofig 
V.  Osborne,  59  N.  W.  Rep.  [la.],  14. 

J.  W.  Sparks  and  George  H.  Noyes,  contra: 

The  plaintiff  at  the  time  of  the  commencement  of  this 
suit  was  the  owner  and  entitled  to  the  possession  of  the 
cattle  replevied,  and  was  entitled  to  a  verdict,  unless  the 
defendants  procured  a  valid  title  by  purchase  from  Adams. 
{Leoiv.  Booth,  58  Md.,  305.) 

The  burden  of  proof  to  establish  that  Adams  had  been 
held  out  by  the  plaintiff  as  possessing  an  apparent  author- 
ity greater  than  his  real  authority,  and  as  having  an  author- 
ity to  sell  the  cattle,  rested  upon  the  defendants.  {Bcdtimore 
&  Ohio  Employees  Relief  Association  v.  Post,  122  Pa.  St, 
579;  Hays  v.  Lynn,  7  Watts  [Pa.],  525;  American  Life 
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Ins.  &  Trust  Co.  v.  8ehu%  82  Pa.  St.,  46;  Bmd  v.  PorUiaCy 
O.  &  P.  A.  R.  Co.,  62  Mich.,  643.) 

The  mere  fact  that  the  plaintiff  had  eotrusted  the  care, 
management,  and  possession  of  the  cattle  to  Adams,  gave 
him  no  authority  to  sell  them.  Nor  did  the  directions  to 
ship  the  cattle  to  commission  merchants,  to  be  sold  by  them 
in  the  market,  give  any  authority  to  him  to  make  a  sale. 
(Warder  v.  Jiublee,42  Minn.,  23.) 

The  defendants  could  not  base  any  right  in  this  action 
upon  the  ground  that  they  dealt  with  Adams  as  having  ap- 
parent authority  to  sell  the  cattle,  unless  it  appeared  from 
the  evidence  that  they  knew  of  facts  giving  him  such  ap- 
parent authority,  and  acted  upon  such  appearances  in  the 
transaction  of  purciiasing  the  cattle.  {People  o.  Bank  of 
Notih  America^  75  N.  Y.,  561 ;  Eokart  v.  Rochm,  43  Minn., 
271.) 

Although  authority  on  the  part  of  an  agent  may,  in 
proper  cases,  be  implied  from  the  words  and  conduct  of 
the  parties,  or  from  the  cintu instances  of  the  case,  yet  the 
extent  of  the  authority  so  implied  cannot  exceed  the  neces- 
sary and  legitimate  effect  of  the  facts  from  which  it  is  in- 
ferred, but  must  be  limited  to  the  performance  of  like  acts 
under  like  circumstances.  The  authority,  if  implied  at 
all,  can  only  be  implied  from  facts.  {Kane  v.  Bardow,  22: 
Pac.  Rep.  [Kun.],  688.) 

Unless  the  jury  found  from  a  fair  preponderance  of  the 
evidence,  that  Adams  had  |)erformed  acts  of  a  character 
similar  to  the  acts  performed  by  him  as  disclosed  by  the 
evidence  prior  to  the  sale  of  the  cattle,  and  that  the 
plaintiff,  after  knowledge  thereof,  ratified  such  prior  simi- 
lar acts,  they  would  not  have  been  justified  in  finding  that 
Adams  possessed  the  apparent  authority  to  sell  the  cattle. 
{Eckart  V.  Roehm,  43  Minn.,  271 ;  Graves  r.  Horlon^  38 
Minn.,  66;  People  v.  Bank  of  North  America^  76  N.  Y., 
561;  Reynolds  v.  Continental  Ins.  Co,,  36  Mich.,  131; 
McKindly  v.  Dunham,  65   Wis.,   516;  Kane  v.  Bartow, 
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22  Pac.  Rep.  [Kan.],  588 ;  Banks  v.  Everest,  35  Kan., 
687.) 

If  there  was  anything  known  to  defendants  at  the  time, 
likely  to  put  a  reasonable  business  man  upon  inquiry  as  to 
the  authority  of  Adams,  then  it  was  their  duty  to  inquire  how 
far  the  acts  of  Adams  were  in  pursuance  of  the  limitations 
put  upon  his  authority  by  the  plaintiff.  If  the  defendants 
failed  or  neglected  to  make  buch  inquiries,  they  could  not 
vilaim  to  be  protected  in  dealing  with  Adams  as  having  ap- 
parent authority  to  sell.  {Hurley  v.  Watson,  68  Mich., 
531 ;  Rust  V.  Eaton,  24  Fed.  Rep.,  830.) 

The  company  gave  Adams  no  fmplied  or  apparent  au- 
thority to  sell.  {Bickford  v.  Menier,  107  N.  Y.,  490; 
Dodge  v.  McDonnell,  14  Wis.,  553* ;  New  York  Iron  Mine 
V,  First  Nat.  Bank,  39  Mich.,  644;  Coquiilard's  Admr.  v. 
French,  19  Ind.,  274;  Billings  v.  Morrow,  7  Cal.,  171; 
Hodge  v.  CombSy  1  Black  [U.  S.],  192;  Hawiayne  v. 
Bourne,  7  M.  &  W,  [Eng.],  595;  Hampton  t\  Mathews,  14 
Pa.  St.,  105;  Swazey  v.  Union  Mfg.  Co.,  42  Conn.,  556.) 

The  rights  of  the  parties  being  determined  as  of  the  date 
of  the  commencement  of  the  suit,  proof  of  what  hup|)ened 
subsequently  thereto  is  unavailing  to  show  ratification. 
{Powell  V.  Henry,  96  Ala.,  412 ;  Wittenbroek  v.  Bellmer,  57 
Cal.,  12.) 

The  following  authorities  were  also  cited  upon  the  ques- 
tion of  ratification:.  Flagg  v,  Flagg,  39  Neb.,  229; 
Femigewassel  Bank  v.  Brackett,  4  N.  H.,  557 ;  Corbelt  v. 
Swinboume,  8  Ad.  &  El.  [Eng.],  673;  Hornfager  v. 
Hornfager,  6  How.  Pr.  [N.  Y.],  279;  Hope  v.  Brinkerhoff^ 
4  Edw.  Ch.  [N.  Y.],  660;  Hoyt  v.  Sheldon,  4  Abb.  Pr. 
[N.  Y.],  59;  Ormsbee  v.  Broum,  50  Barb.  [N.  Y.],  436; 
FarweU  v.  Myef^s,  59  Mich.,  179. 

Irvine,  C. 

This  was  an  action  of  replevin  for  250  head  of  cattle  by 
the  defendant  in  error  against  the  plaintifF^  in  error.     Oa 
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the  first  trial  there  was  a  verdict  and  judgmeot  in  favor  of 
the  defendants  in  the  district  court.  This  judgment  was 
reversed  by  this  court.  (Milwaukee  A  Wyoming  Inveaiinent 
Co,  V,  Johnston,  35  Neb.,  554.)  The  case  lias  been  retried, 
resulting  in  a  verdict  and  judgment  for  the  plaintifm  und 
the  defendants  now  prosecute  error.  Tlie  evidence  is  sub- 
stantially the  same  as  on  the  first  tria^,  and  the  facts  having 
been  stated  somewhat  in  detail  in  the  former  opinion,  we 
refer  to  that  and  will  not  restate  them,  except  that,  in  view 
of  one  argument  now  made,  it  should  perhaps  be  stated 
that  the  business  of  the  corporation,  as  set  forth  in  its  char- 
ter, is  ''buying,  selling,  raising,  shipping,  exchanging,  and 
dealing  in  all  kinds  of  cattle,  horses,  and  other  live  stock, 
in  the  territory  of  Wyoming,"  etc.,  and  that  the  duties  of 
the  manager,  as  provided  by  the  by-laws,  and  as  briefly 
referred  to  in  the  former  opinion,  are  prescribed  as  follows: 
''The  manager  and  assistant  manager  shall  reside  and  keep 
their  office  in  the  territory  of  Wyoming  and  shall  have  the 
charge  and  management,  subject  to  the  orders  of  the  direc- 
tors, of  all  the  affiiirs  and  property  of  the  company  in  uuid 
territory.'^ 

On  the  former  hearing  the  case  was  decided  solely  on 
the  effect  of  the  evidence  as  to  a  custom  in  Wyoming 
whereby  the  manager  of  a  cattle  ranch,  it  was  claimed,  had 
power  to  sell  cattle  therefrom,  and  the  court  in  (he  former 
opinion  laid  down  certain  rules  for  the  determination  of 
that  question  alone;  that  is,  as  to  what  was  necessary  in 
order  to  establish  a  custom  vesting  in  the  manager  au- 
thority to  so  dispose  of  cattle.  As  now  presented  an  en- 
tirely different  question  arises.  On  the  trial  in  the  district 
court  a  special  verdict  was  taken  whereby,  under  instruc- 
tions conformable  to  the  former  opinion,  the  jury  found 
that  no  such  custom  prevailed.  The  jury  also  found  that 
prior  to  the  sale  of  the  cattle  in  question  Adams  had  not, 
with  the  plaintiff's  knowledge,  performed  any  similar  acts, 
and  under  a  peremptory  instruction  there  was  a  finding 
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that  Adams  possessed  no  actual  authority  to  make  the  sale. 
There  were  other  findings  not  material  to  the  questions 
which  we  shall  consider.  The  former  opinion  strongly 
implied  a  holding  that  no  actual  authority  existed  for  the 
fale  made  by  Adams,  and  we  shall  not  here  reconsider  that 
question.  The  judgment  in  favor  of  the  plaintiff:^  was  evi- 
dently entered  on  the  theory  that,  in  the  absence  of  such 
actual  authority y  or  apparent,  conferred  either  by  a  custom 
of  business  or  by  the  exercise  of  prior  similar  acts,  the 
plaintiffs  could  not  be  bound  by  Adams'  acts.  One  instruc- 
tion given  by  the  court  clearly  shows  that  the  judgment 
proceeded  on  this  theory.    This  instruction  was  as  follows: 

"An  act  is  within  the  apparent  authority  of  th^  agent 
when  it  is  'of  like  character  as  that  of  prior  acts  performed 
by  him  for  the  same  principal,  and  which  such  principal, 
knowing  the  same,  sunctioned  or  ratified.  The  act  of  an 
agent  within  his  apparent  but  not  within  his  real  authority 
will  bind  his  principal  only  in  case  the  person  dealing  with 
such  agent  knew  of  such  prior  acts  and  dealt  with  the  agent 
in  reliance  thereon;  and  in  this  case  you  are  instructed  that 
unless  you  find  from  a  preponderance  of  the  evidence  that 
Thomas  R.  Adams  had  prior  to  the  sale  of  these  cattle 
performed  acts  of  a  similar  character,  and  that  the  plaint- 
iff, after  knowledge  or  notice  thereof,  sanctioned  or  ratified 
such  prior  similar  acts,  then  you  will  not  be  justified  in 
finding  that  Adams  possessed  the  apparent  authority  to 
sell  the  cattle  in  question.  The  defendants  cannot  base  any 
rights  in  this  action  upon  the  ground  that  they  dealt  with 
Thomas  R.  Adams  as  having  the  apparent  authority  to  sell 
the  cattle  unless  it  appears  from  the  evidence  that  they,  or 
one  of  them,  knew  of  facts  giving  such  apparent  authority 
to  Adams,  and  acted  upon  such  ap^iearanoes  in  the  transac- 
tion of  purchasing  the  cattle  in  question. 

''The  mere  fact  that  the  plaintiff  had  entrusted  the  care, 
management,  and  possession  of  these  cattle  to  Thomas  R. 
Adams,  gave  him  no  authority  to  sell  them.     Although 
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authority  on  the  part  of  an  agent  may  in  proper  cases  be 
implied  from  the  words  and  oondnct  of  the  parties,  or  from 
the  circumstances  of  the  case,  yet  the  extent  of  the  author- 
ity so  implied  cannot  exceed  the  necessary  and  legitimate 
effect  of  the  facts  from  which  it  is  inferred,  but  must  be 
limited  to  the  performance  of  like  acts  under  like  circum- 
stances. The  authority,  if  implied  at  all,  can  only  be  im- 
plied from  facte." 

In  the  light  of  all  the  instructions  it  was  clearly  the 
view  of  the  court  thl^t,  it  having  disposed  of  the  question 
of  actual  authority,  and  the  jury  having  found  that  no  such 
general  custom  existed  as  would,  under  the  former  opinion 
of  the  court,  confer  authority  upon  the  agent,  no  apparent 
authority  could  exist  unless  by  the  exercise  by  the  agent  of 
such  authority  in  the  past,  supplemented  by  knowledge  of 
those  acts  on  the  part  of  the  company,  and  by  similar  knowl- 
edge on  the  part  of  defendants,  relied  on  by  them  in  making 
the  pnrchase.  It  is  familiar  law  that  a  principal  is  bound 
by  the  acts  of  his  agent,  not  only  when  performed  within 
the  scope  of  his  actual  or  implied  authority,  but  when  within 
the  scope  of  apparent  authority  conferred  upon  him  by  the 
principal.  There  have  been  many  cases  distinguishing  in 
this  respect  between  a  general  agent  and  a  special  agent ; 
and  |)erhaps  this  distinction  is  not  without  value,  although 
in  most  cases  it  simply  throws  back  one  step  the  process  of 
investigation.  Indeed,  with  regard  to  acts  of  corporations 
it  has  often  been  said  that  the  only  general  agents  are  its 
directors  acting  in  their  corporate  capacity.  Strict  applica- 
tion of  the  distinction  would,  therefore,  constitute  all  acta 
of  corporations  not  performed  under  a  resolution  of  the 
board  of  directors  the  acts  of  special  agents,  and  would  re- 
quire all  persons  dealing  with  corporations,  except  in  pur- 
suance of  such  resolutions,  to  proceed  at  their  peril.  This 
at  one  stage  of  the  law  might  have  been  a  proper  doctrine, 
bnt  the  courts  must  take  notice  of  the  fact  that  the  province 
of  corporations  is  now  vastly  enlarged ;  that  corporations 
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now  exist,  uot  only  for  the  transaction  of  public  or  ecclesi- 
astical affairs,  but  for  the  purpose  of  carrying  on  ordinary 
business  transactions.  We  have  now  private  corporations, 
not  only  operating  railroads  and  other  institutions  having 
jtio^t-public  functions,  but  also  corporations  conducting 
banks,  manufacturing  establisliments,  live  stock  raising,  as 
in  the  present  instance,  and  even  retail  shops.  The  domain 
of  individual  enterprise  has,  in  other  words,  been  invaded 
by  corporations,  and  in  the  conduct  of  such  enterprises 
we  can  see  no  reason  and  no  principle  of  law  requiring 
the  application  of  rules  to  such  corporations  different 
from  those  applying  to  individuals  under  similar  circum- 
stances, except  where  the  acts  relate  to  the  operations  of  the 
corporation  in  its  capacity  as  such.  What  we  mean  to  ex- 
press by  this  is  that  in  transactions  having  no  relation  to 
the  corporation  in  its  corporate  capacity,  but  solely  in  re- 
gard to  the  conduct  of  its  business  affairs,  the  general  prin- 
ciples applicable  to  individuals  should  apply. 

It  is  .argued  that  one  dealing  with  a  corporation  is,  as  a 
matter  of  law,  bound  to  take  notice  of  its  charter  and  of 
its  by-laws;  that  one  cannot,  therefore,  claim  any  right  un- 
der the  act  of  an  agent  of  a  corporation  whose  authority 
by  its  by-laws  is  so  restricted  as  to  invalidate  such  an  act; 
that  the  converse  of  this  must  be  true,  and  that,  therefore, 
one  dealing  with  an  ageut  of  a  corporation,  empowered  by 
its  by-laws  to  perform  a  particular  act,  may  protect  himself 
under  such  by-law,  although  he  had  no  actual  notice  thereof 
and  although  by  specific  instructions  the  agent  had  been 
forbidden  to  perform  such  act.  Following  out  thb  line  of 
argument^'  it  is  contended  that  the  by-law  providing  for  a 
manager  conveyed  upon  him  authority  to  sell  cattle,  and 
tha(  such  authority  could  not,  as  against  a  stranger,  be  re- 
stricted by  private  instructions.  To  this,  however,  we  can- 
not assent,  although  it  has  received  ^ome  support  from  the 
courts.  Certain  cases  in  the  New  Ybi'k  supreme  court  lend 
credit  thereto,  but  they  are  rudely'  disturbed  by  the  state* 
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ment  of  the  coart  of  appeals  {Rathbun  v.  SnoWy  123  N.  Y., 
343),  that  '*  by-laws  of  business  oorporations  are,  as  to  third 
persons,  private  regulations,  binding  as  between  the  cor- 
poration and  its  members  or  ^hird  persons  having  knowl- 
edge of  them,  but  of  no  force  as  limitations  pei*  se  as  to 
third  persons  of  an  authority  which,  except  for  the  by- 
laws, would  be  construed  as  within  the  apparent  scope  of 
the  agency/^  An  opinion  of  the  supreme  court  of  Vir- 
ginia {BococKb  Exeoutor  v.  Alleghany  Coal  &  Iron  Co,y  82 
Ya.,  913)  also  is  in  support  of  the  contention,  but  its  force 
as  authority  is  destroyed  by  the  fact  that  it  is  based  on  a 
flagrant  misquotation  of  a  decision  of  the  same  court  in 
Boekover  v.  Life  Associatiorif  77  Ya.,  85,  the  court  in  tliat 
case  having  correctly  quoted  from  Belfe  r.  Rundte^  13  Otto, 
[U.  8.],  222.  The  earlier  Yirginia  case  and  the  case  in 
the  supreme  court  of  the  United  States  relate  to  an  entirely 
different  question.  Both  courts  laid  down  an  entirely  dif- 
ferent doctrine,  and  the  opinion  in  the  later  Yirginia  case 
disregards  the  point  in  controversy  in  the  cases  cited,  and 
very  materially  misquotes  the  language  of  the  court  The 
better  doctrine  is  that  of  the  New  York  court  of  appeals 
in  Rathbun  v.  Snow^  already  quoted,  when  restricted  to  the 
business  operations  of  the  corporation,  and  not  applied  to  . 
the  performance  of  corporate  acts,  such  as  the  issuance  of 
bonds  or  like  acts  where  the  corporate  powers  are  them- 
selves involved,  as  distinguislieil  from  the  particular  exer- 
cise of  powers  clearly  possessed  by  the  corporation,  by  sub- 
ordinate agents  thereof. 

The  sale  of  these  cattle  was  dearly  within  the  power  of 
the  corporation,  the  only  question  was  the  apparent  au- 
thority of  this  particular  agent  of  the  corporation  to  make 
the  sale,  and  we  may  thus  divest  ourselves  in  the  present 
inquiry  of  all  investigation  as  to  corporate  functions,  and 
consider  whether  or  not  there  was  error  in  the  judgment 
independent  of  the  fact  that  the  plaintiff  is  a  corporation. 
A  review  of  the  authorities  bearing  on  the  question  would 
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be  almost  endlessy  and  their  confiisioD  is  such  that  it  would 
harcHj  be  profitable.  We  cooceive  that  the  rule  whereby 
a  principal  is  bound  by  the  acts  of  his  agent  beyond  his 
actual  authority,  but  within. its  apparent  scope,  is  founded 
in  the  first  place  on  the  maxim  that  where  one  of  two  in* 
nocent  persons  must  suffer,  it  should  be  that  one  who  mis- 
led the  other  into  the  contract  (Story,  Agency,  sec.  443), 
and  this  doctrine  is  founded  on  a  broad  principle  of  equita- 
ble estoppel  or  estoppel  in  pais.  We  conceive  that  a  proper 
statement  of  it,  with  reference  to  such  a  case  as  we  have 
before  us,  is  as  follows:  That  where  a  principal  has  by  l^is 
voluntary  act  placed  an  agent  in  such  a  situation  that  a  per- 
son of  ordinary  prudence,  conversant  with  business  usages 
and  the  nature  of  the  particular  business,  is  justified  in  pre- 
suming that  such  agent  has  authority  to  perform  on  behalf 
of  his  principal  a  particular  act,  such  particular  act  having 
been  performed,  the  principal  is  estopped,  as  against  such 
innocent  third  person,  from  denying  the  agent's  authority 
to  perform  it.  We  do  not  think  that  in  order  to  bring  a 
case  within  this  principle  it  is  in  all  cases  necessary  to  show 
that  by  general  custom,  as  defined  in  the  former  opinion  of 
the  court,  such  agents  have  such  authority ;  nor  do  we  think 
that  it  is  necessary  in  all  cases  to  show  that  the  same  agent 
had  previously  performed  similar  acts;  that  such  acts  were 
known  to  the  principal;  that  the  third  person  also  knew  of 
them,  and  relied  on  them  in  the  transaction,  or  even  that 
similar  agents  had  in  the  past  performed  such  acts.  A  num- 
ber of  elements  may  influence  the  solution  of  the  question. 
In  this  case  the  corporation  was  located  in  Milwaukee,  in 
the  state  of  Wisconsin.  It  was  formed  for  the  purpose  of 
doing  business  in  Wyoming,  and  must  of  its  business  was 
there  conducted.  The  very  fact  that  the  corporation  and 
its  general  officers  held  their  office  at  a  remote  point  was 
an  element  for  consideration.  {Baihbun  v.  Snow,  supra) 
One  might  be  justified  in  dealing  with  a  person  in  appar- 
ent management  of  the  business  in  Wyoming,  where  the 
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office  of  the  corporation  was  in  a  distant  state,  where  he 
would  not  be  so  justified  if  he  found  the  general  offices  and 
general  officers  of  the  corporation  at  or  near  the  place  where 
the  business  was  conducted.  Furthermore,  the  general  na- 
ture of  the  business  and  its  requirements  was  an  element 
for  consideration.  {Montgomery  Fwniture  Co.  v,  Hardatoay^ 
16  So.  Rep.  [Ala.],  29.)  It  might  well  be  that  one  would 
be  justified  in  buying  ripe  fruit  from  one  found  in  charge 
of  orchards  where  he  might  not  be  justified  in  dealing  with 
such  a  person  in  goods  not  perishable  in  their  nature.  Busi- 
ness usage  might  have  its  influence,  although  not  so  general 
and  uniform  as  by  implying  notice  to  the  principal  to  also 
imply  that  such  custom  was  in  view  when  the  agent  was 
appointed.  We  mention  these  instanoes  merely  by  way  of 
illustration,  and  we  hold  that  the  apparent  authority  of  the 
agent,  beyond  his  actual  authprity,  does  not  depend  solely 
upon  custom  or  solely  on  the  performance  of  previous  sim- 
ilar acts,  whether  known  or  unknown  to  a  person  dealing 
with  him,  but  that,  subject  to  the  general  rule  we  have 
above  stated,  and  to  general  legal  principles,  the  question  U 
one  of  fact  to  be  determined  by  the  jury  under  all  the  cir- 
cumstances of  the  transaction  and  the  business,  as  disclosed 
by  the  evidence. 

It  follows  that  the  special  findings  referred  to  were  in- 
sufficient whereon  to  found  the  judgment,  and  that  the  in- 
struction quoted  was  erroneous. 

Reversed  and  kemanded. 
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Luke  S.  Otis  v.  Zeri  M.  Butters. 

FiLSD  November  20, 1895.    No.  5763. 

Beview:  Un authenticated  Tbanscbipt:  Dismissal.  A  peti- 
tion in  error  will  be  dismissed  oat  of  this  court  when  founded 
npon  a  transcript  not  aathenticated  by  the  certificate  of  the  clerk 
of  the  trial  court. 


Error  from  the  district  court  of  Dawes  county, 
below  before  Kinkaid,  J. 


Tried 


Allen  O.  Fisher  and  A.  W.  Crites,  for  plaintiff'  in  error. 
(7.  H.  Bane^  contrci. 

Norval,  C.  J. 

Each  assignment  in  the  petition  in  error,  as  well  as  every 
proposition  discussed  in  the  brief,  is  predicated  upon  mat- 
ters disclosed  solely  by  the  supplemental  tritnscript  filed  by 
the  plaintiff  in  error  in  this  court  on  July  9,  1894,  and 
which  alone  contains  the  purported  judgment  sought  to  be 
reviewed.  This  transcript  cannot  be  recognized  by  us,  in- 
asmuch as  it  is  not  authenticated  by  the  certificate  of  the  clerk 
of  the  court  below,  as  by  statute  required.  Following  Moore 
V.  Waterman^  40  Neb.,  498,  and  McDonald  v.  Orahoto,  46 
Neb.,  406,  decided  herewith,  the  petition  in  error  is  dis- 
missed. 

DiSlCIBSSD. 
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G£ORO£  Pfjlueger  V.  State  of  Nebraska.  jjs  iSo| 

Filed  November  20,  1895.    No.  6783. 


46    493 
n6     i:»T 


the  accused  held  Tolontary  and  rightly  admitted  in  evidence. 


-46    498 
jdO    1121 


1.  Jury:  Obdeb  to  Summon.     It  is  not  error  for  the  trial  court  in 

a  prosecution  for  a  felonj  to  order  the  summoning  by  the  sheriff 
of  persons  qualified  to  serve  as  jorors,  in  anticipation  of  a  de- 
mand for  talesmen  after  the  regular  panel  shall  have  been  ex- 
hausted. 

2.  Homioide:   Insanity  as  Defense:  Evidence.    In  a  prose- 

cution for  murder,  the  defense  relied  upon  being  insanity  at  the 
time  of  the  homicide,  an  order  previously  made  by  the  proper 
county  board  finding  the  accused  to  be  a  fit  subject  for  treat- 
ment in  the  hospital  for  the  insane  is,  at  meet,  evidence  of  the 
defense  relied  upon,  and  raises  no  conclusive  presumption  that 
the  accused  was  at  the  time  in  question  insane  in  the  sense  that 
he  is  not  accountable  for  the  act  charged. 


Confessions.    Statements  in  the  nature  of  confessions  by 


4.  :  Insanity:  Evidence  of  Non- Expert  Witness.  Anon- 
expert  witness  may  in  a  prosecution  for  murder,  the  necessary 
foundation  therefor  having  been  laid,  be  examined  as  to  his  opin- 
ion regarding  the  sanity  of  the  accused,  and  may  state  whether 
in  his  judgment  the  latter  was  able  to  distinguish  between  right 
and  wrong  with  respect  to  the  particular  crime  charged. 

5.  — :  :   .    The  opinions  of  non-expert  witnesses 

who  have  known  the  accused  for  fifteen  years  and  who  met  and 
observed  him  almost  daily  for  six  weeks  or  more  immediately 
preceding  the  commission  by  him  of  a  homicide,  their  attention 
being  particularly  directed  to  his  mental  condition,  are  ad- 
missible as  bearing  upon  the  question  of  his  sanity. 

6.  :  :  Instructions.     Instructions  defining  insanity  as 

defense  in  prosecutions  for  murder  examined  and  approved. 

Error  to  the  district  court  for  Cuming  county.     Tried 
below  before  Norris,  J. 

The  faots  are  stated  in  the  opinion. 
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G  C.  McNiah  and  A.  R.  OUson,  for  plaintiff  in  error: 

The  court  erred  in  overruling  the  objections  of  accused 
to  summoning  jurors  by  special  venire.  {Dupont  v.  Mo- 
Adow,  9  Pac.  Rep.  [Mont.],  925;  Lincoln  v.  Stovodl^  73 
111.,  246;  Kennon  v.  GUmer,  4  Mont.,  460.) 

Where  insanity  is  once  shown  to  exist  it  will,  unless 
from  a  temporary  cause,  be  presumed  to  continue  until  the 
contrary  is  made  to  appear.  {Phy so- Medical  College  v.  WUk' 
tnson,  9  N.  E.  Rep.  [Ind.],  167;  StaU  v.  Wilner,  40  Wis., 
304;  Rogers  V.  Walker,  6  Pa.  St.,  371 ;  Cochran's  WUl  Case, 
1  T.  B.  Mon.  [Ky.],  264.) 

Where  insanity  is  relied  upon  as  a  defense  in  a  criminal 
action,  and  testimony  has  been  offered  which  rebuts  the 
legal  presumption  that  the  accused  was  sane,  the  burden  is 
upon  the  prosecution  to  establish  beyond  a  reasonable  doubt 
that  he  possessed  sufficient  mental  capacity  to  comprehend 
the  nature  of  the  act  complained  of.  (  Wright  r.  People,  4 
Neb.,  407 ;  Hawe  v.  State,  11  Neb.,  637;  Hart  v.  State,  14 
Neb.,  672 ;  Anderson  v.  State,  25  Neb.,  550 ;  Ballard  v. 
State,  19  Neb.,  609;  Polk  v.  StaU,  19  Ind.,  170;  Stevens 
V.  People,  31  Ind.,  486.) 

If  the  prisoner  raises  a  reasonable  doubt  as  to  his  sanity, 
it  is  necessary  that  the  state  should  prove  mental  soundness 
beyond  a  reasonable  doubt.  {Guetig  v.  State,  66  Ind.,  94; 
State  V.  Crawford,  11  Kan.,  32.) 

Where  insanity  is  shown  to  exist  a  short  time  before  the 
act,  the  evidence  should  show  sanity  at  the  time  or  the  jury 
should  acquit.  {State  v.  Johnson,  40  Conn.,  136.) 

There  was  error  in  the  rulings  as  to  the  effect  to  be  given 
the  proceedings  of  the  commissioners  of  insanity.  (fiuicA- 
inson  v.  Sandt,  4  Rawle  [Pa.],  234.) 

The  court  erred  in  permitting  non-expert  witnesses  to 
testify  as  to  the  mental  capacity  of  the  accused.  (ShtUiz  o. 
State,  37  Neb.,  481.) 

If  the  state  failed  to  prove  beyond  a  reasonable  doubt 
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that  the  accused  had  recovered  from  iosanitj  before  the 
ooaimission  of  the  crime,  he  should  have  been  acquitted. 
{In  re  Gangwere,  14  Pa.  St,  428;  Imhoffv.  Wiimer^  81  Pa. 
St.,  246;  Klohs  v.  Klohs,  61  Pa,  St.,  247.) 

A.  &  ChurekiUj  Attorney  OenercUy  and  George  A.  Day 
Deputy  Attorney  General^  for  the  state : 

In  an  argument  to  sustain  the  ruling  of  the  lower  court 
as  to  the  manner  of  selecting  the  jury  reference  was  made 
to  the  following  authorities:  Dodge  r.  People^  4  Neb.,  229; 
MeEhoy  v.  State,  9  Neb.,  157;  C lough  v.  State,  7  Neb., 
324. 

The  counsel  for  plaintiff  in  error  argued  that  the  finding 
of  the  commissioners  of  insanity  and  the  order  of  the  dis- 
trict court  directing  the  accused  to  be  confined  in  the  hos- 
pital for  the  insane  adjudicated  the  question  of  the  prison- 
er's insanity.  This  proposition  is  supported  neither  by 
reason  nor  authority.  {Dewey  v.  AUgire,  37  Neb.,  6 ;  Leg^ 
gatev.  Clarky  111  Mass.,  308;  Knox  v,  Haug,  4S  Minn., 
58;  Wheeler  v.  State,  34  O.  St.,  394.) 

The  confessions  were  properly  admitted  in  evidence. 
{Furst  V.  State,  31  Neb.,  403;  Heldt  v.  Stale,  20  Neb.,  496. 

Post,  J.     . 

This  18  a  petition  in  error  by  George  Pflueger,  who  seeks 
the  reversal  of  a  judgment  of  the  district  court  for  Cum- 
ing county,  whereby  he  was  convicted  of  murder  in  the 
second  degree,  the  crime  chargcvl  l)eing  the  killing  of  his 
wife,  Anna  Pflueger. 

1.  The  first  of  the  allegations  of  error  which  we  shall 
notice  is  that  which  relates  to  the  manner  of  selecting  the 
jary.  It  is  shown  by  the  transcript  that  an  information 
was  filed  by  the  county  attorney  on  the  27th  day  of  Jan- 
uary,. 1893,  charging  the  plaintiff  in  error  with  the  crime 
of  murder  in  the  first  degree.     On  May  15,  following,  a 
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second  informatioo  was  filed,  charging  the  same  offense, 
that  first  mentioned  having  been  quashed  on  motion  of  the 
accused,  and  on  the  same  day  the  sheriff  was  ordered  to 
summon  thirty-siz  additional  jurors.  We  find  no  record 
of  the  order  last  mentioned,  but  the  direction  to  the  sheriff 
was  in  writing,  under  the  seal  of  the  court,  and  commanded 
the  summoning  of  thirty-six  good  and  lawful  men  from 
the  body  of  the  county  to  appear  before  said  court  on  the 
following  day  to  serve  as  petit  jurors.  From  the  sheriff's 
return,  made  May  16,  it  appears  that  the  required  number 
of  jurors  (therein  named)  had  been  summoned  in  accord- 
ance with  the  command  of  said  writ.  On  the  duy  last 
named,  the  accused  having  entered  a  plea  of  not  guilty, 
the  selection  of  a  jury  was  begun,  whereupon  the  following 
proceedings  were  had,  quoting  from  the  bill  of  exceptions: 

''This  exhausts  the  jurors  of  the  regular  panel  who  are 
in  attendance.  As  some  of  the  jurors  have  not  reported, 
defendant  asks  that  the  regular  panel  be  exhausted  before 
proceeding  further,  which  request  is  granted  without  ob- 
jection by  the  plaintiff.  Court  now  takes  a  recess  until  1:30 
o'clock  P.  M.  of  the  same  day. 

"On  the  reconvening  of  court  at  1:30  P.  M.,  pursuant 
to  adjournment,  it  being  reported  by  the  sheriff  that  the 
remainder  of  the  jurors  drawn  on  the  regular  panel  are  un- 
avoidably and  excusably  absent,  the  special  venire  of  thirty- 
six  names  is  resorted  to  for  the  purpose  of  filliugthe  panel. 
Counsel  for  the  defendant  at  this  time  object  to  the  calling 
of  any  of  the  jurors  summoned  by  the  special  venire  in  this 
case,  for  the  reason  that  the  list  has  not  been  prepared  as 
required  by  the  Statutes  of  Nebraska,  being  section  6093 
thereof  (sec.  465a,  Criminal  Code),  and  for  the  further 
reason  that  said  special  venire  was  ordered  issued  in  this 
case  before  ever  the  information  upon  which  the  jury  is 
now  being  impaneled  was  filed.  Objection  overruled,  to 
which  ruling  the  defendant  excepts." 

As  each  of  said  special  venire-men  was  passed  for  cause 
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by  the  state,  a  challenge  was  interposed  by  th^  accused  in 
substantially  the  same  language,  vis.:  ''  Counsel  for  defend- 
ant challenges  the  juror  for  cause,  and  for  the  further  rea- 
son that  he  is  a  special  talesman  called  by  the  sheriff  upon 
the  venire  issued  before  information  was  filed."  Upon  one 
of  such  challenges  the  following  proceedings  appear: 

'^  Counsel  for  defendant  challenges  the  juror  Wilde,  on 
the  ground  that  he  is  one  of  the  jurors  called  by  the  special 
venire  not  issued  according  to  law.  Counsel  for  plaintiff 
objects  to  the  challenge,  for  the  reason  that  on  yesterday 
aAernoon,  at  about  6  o'clock,  C.  C.  McNish,  counsel  for 
defendant,  stated  to  the  court  that  there  would  not  be  over 
ei^t  jurors  in  the  regular  panel  that  would  be 'competent 
to  sit  as  jurors,  in  his  opinion,  and  that  it  would  require  a 
long  time  to  impanel  a  jury,  and  that  the  court  then  sug- 
gested that  it  would  be  well  that  a  special  venire  should 
issue  for  thirty-six  talesmen  to  expedite  the  impaneling  of 
a  jury  when  the  regular  panel  was  exhausted;  that  upon 
consultation  with  the  court  and  counsel  on  both  sides, 
the  court  ordered  the  special  venire,  upon  which  the  juror, 
to  whom  the  objection  is  now  made,  was  called  by  the 
sheriff.  Counsel  for  defendant  objects  to  the  record  being 
made  in  this  form,  for  the  reason  that  neither  this  defend- 
ant nor  his  counsel  have  requested  the  issuance  of  a  special 
venire  in  this  case. 

''By  the  Court:  Then  let  the  record  read  that  the  special 
venire  was  ordered  by  the  court  with  the  knowledge  of 
counsel  on  both  sides  and  without  any  objection  being  made 
by  either  side, — with  the  knowledge  of  and  without  any  ob- 
jection of  counsel. 

'*  Counsel  for  defendant  objects  for  the  further  reason 
that  that  was  upon  another  information,  to  which  the  de- 
fendant had  filed  a  motion  to  quash,  and  in  the  neighbor- 
hood of  four  hours  before  this  information,  upon  which  the 
defendant  is  now  upon  trial  was  filed.  Objection  overruled, 
to  which  ruling  defendant  excepts.^' 
36 
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Our  chief* difficulty  is  id  determining  the  facts  rightly, 
inferable  from  the  foregoing  record.  If  the  so-called  spe> 
cial  venire  was  merely  to  assist  the  sheriff  by  securing  the 
attendance  of  competent  talesmen,  and  if  the  talesmen  re- 
quired were,  in  fact,  called  by  him  in  the  impaueling  of  the 
jury,  the  error  alleged  is  not  apparent,  since  the  accused  has 
been  tried  by  jurors  selected  by  the  person  and  substan- 
tially in  the  manner  prescribed  by  law.  The  only  author* 
ity  found  in  the  statutes  for  a  special  venire  is  that  con- 
tained in  section  466a,  Criminal  Code,  above  mentioned, 
and  which  is  confined  to  cases  in  which  one  of  two  or  more 
persons  charged  in  the  same  indictment  has  demanded  a 
separate  trial.  The  court  may  in  such  cases  order  a  special 
venire  to  be  drawn  and  summoned  in  the  manner  therein 
specified,  and  no  other.  Provision  is  made  by  section  664, 
Civil  Code,  for  the  calling  of  juries  in  certain  cases  by  the 
sheriff,  and  for  the  filling  by  him  of  the  panel  for  the  term 
when  incomplete,  but  the  selection  of  talesmen  for  partic* 
ular  causes,  after  the  regular  panel  shall  have  been  ex- 
hausted, is  governed  by  the  rules  of  the  common  law.  It 
is  by  section  282,  Civil  Code,  expressly  provided :  "  The 
general  mode  of  summoning,  impaneling,  challenging,  and 
swearing  the  jury  is  not  changed  by  this  code.''  The  selec- 
tion of  talesmen  is  by  the  common  law  entrusted  to  the 
discretion  of  the  sheriff  (Thompson,  Trials,  27;  Murfree, 
Sheriffs,  394),  and  the  right  to  rely  upon  that  discretion  is. 
a  substantial  right  which,  to  the  accused  in  a  prosecution 
for  a  felony,  cannot  be  denied.  But  we  cannot,  from  the 
foregoing  record,  say  that  there  was  in  this  instance  any 
departure  from  the  established  practice.  All  presumptions 
are  in  favor  of  the  regularity  of  the  proceedings  of  the  dis- 
trict court,  and  the  record  being  silent  upon  the  subject^  we 
conclude  that  there  exists  no  substantial  ground  of  com- 
plaint by  the  accused  with  respect  to  the  rulings  referred  Uk 

2.  It  is  next  contended  that  the  district  court  erred  in 
determining  the  effect  to  be  given  to  an  order  of  the  com* 
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missioDers  of  insanity  for  Cuming  county,  finding  the  ac- 
cused insane  and  a  fit  subject  for  custody  and  treatment  in 
the  hospital  for  the  insane.  It  is  disclosed  by  the  record 
that  on  the  28th  day  of  October,  1891,  an  aflBdavit  was 
lodged  with  the  clerk  of  the  district  court,  alleging  that  the 
accused  was  insane  and  a  fit  subject  for  treatment;  that  the 
hearing  thereon  was  continued  on  his  application  from  time 
to  time  until  November  10,  on  which  date  the  order  first 
mentioned  was  made.  It  is  also  shown  that  while  the  ac- 
cused was  being  conveyed  to  the  hospital  for  the  insane  at 
Norfolk,  a  writ  of  habeas  corpvs  was  allowed  by  Hon. 
Isaac  Powers,  Jr.,  judge  of  the  ninth  judicial  district,  at 
his  instance,  for  the  purpose  of  inquiring  into  the  cau.se  and 
legality  of  his  detention  ;  that  a  commission  was  appointed 
by  said  judge  to  take  testimony  and  determine  therefrom 
whether  or  not  he  was  insane,  and  that  thereafter,  on  the 
26th  day  of  December,  upon  a  finding  that  he  was  insane,, 
the  accused  was  remanded  to  the, custody  of  the  sheriff,  but 
escaped  from  the  latter  without  having  been  actually  com- 
mitted to  the  hospital.  It  is  argued  that  these  findings 
should  be  construed  as  an  adjudication  of  the  question  of 
the  sanity  of  the  accused;  that  as  such  they  are  conclusive 
in  this  prosecution,  and  that  the  court  should  have  directed 
a  verdict  in  his  favor  on  the  ground  that  he  was  insane  at 
the  time  of  the  homicide  and,  therefore,  not  accountable  for 
his  act.  In  that  view  we  are  unable  to  concur.  The  exami- 
nation contemplated  by  chapter  40,  Compiled  Statutes,  en- 
titled '* Insane,"  is  ex  parte,  and  for  the  purpose  simply  of 
determining  whether  a  particular  person  is  a  fit  subject  for 
treatment  in  the  hospital  for  the  insane.  Practically  the 
same  question  was  presented  to  this  court  in  Dewey  v.  AU^ 
girey  37  Neb.,  6,  where,  referring  to  the  statute  mentioned,, 
it  is  said:  ''By  section  54  of  the  same  chapter  the  term 
'insane,'  as  used  in  the  act,  is  defined  to  include  every  spe- 
cies of  insanity  or  mental  derangement.  *  *  *  The 
records  of  similar  proceedings  have  been  held  inadmissible 
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in  such  cases  as  we  are '  now  considering,  in  Leggate  v, 
Clark,  111  Mass.,  308,  and  in  Knox  v.  Haug,  48  Minn., 
68,  and  we  think  the  reasoning  in  those  cases  is  sound. 
In  the  case  of  IVheeler  v.  SiaU,  34  O.  St.,  394,  it  was  held 
that  while  such  inquisitions  were  not  even  prima  /ac/eevi- 
•denoe  of  insanity,  they  were  admissible  as  tending  to  prove 
the  fact;  but  the  authorities  cited  in  the  opinion  in  the 
latter  case  are  all  based  u|K)n  inquisitions  de  iunati^,  and 
the  court  seems  to  have  mistaken  the  distinction  between 
the  subjects  of  inquiry  in  the  two  proceedings.  We  think 
that  tliese  records  were  improj)erly  admitted  in  evidence." 
We  have  at  this  time  no  reason  to  question  the  soundness 
of  the  conclusion  there  stated^  or  to  doubt  its  applicability 
to  the  facts  of  the  case  at  bar.  The  findings  were  not  only 
received  in  evidence,  but  the  jury  were  instructed  that  they 
established  prima  facie  the  insanity  of  the  accused  and  im- 
posed upon  the  state  the  burden  of  proving  that  he  was 
fane  at  the  ti^ne  of  the  homicide.  The  ruling  complained 
of,  if  erroneous,  did  not  prejudice  the  rights  of  the  accused 
and  presents  no  ground  of  complaint  by  him^ 

3.  It  is  claimed  that  the  court  erred  in  receiving  evi- 
dence of  certain  confessions  of  the  accused  on  the  ground 
that  they  were  not  shown  to  have  been  voluntarily  made 
by  him ;  but  that  contention  is  without  support  in  the  rec- 
ord. The  statements  proved  were  evidently  voluntary  in 
the  strictest  sense  of  the  term,  and  within  the  rule  fre- 
quently asserted  by  this  court.  (See  Heldt  v.  StcUe^  20  Neb., 
496,  and  Furst  v.  State,  31  Neb.,  403.) 

4.  Among  other  witnesses  called  by  the  state  in  rebuttal 
to  establish  the  sanity  of  the  accused  was  the  tatter's  brother, 
Henry  Pflueger,  who,  from  his  relation  to  the  former,  was, 
it  is  conceded,  competent  to  testify  as  a  non-expert  witness. 
He  was,  however,  over  the  objection  of  the  accused,  ex- 
amined by  counsel  for  the  state,  as  follows: 

Q.  Now,  in  your  opinion,  did  he  [the  accused]  at  that 
time  [the  day  of  the  homicide]  have  sufficient  mind  to  tell 
the  difference  between  right  and  wrong? 
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A.  Oh,  yes.  He  knew  the  diiference  between  right  anil 
wrong, 

Q.  Did  he  hftve  sufficient  mind  to  know  the  di^Tereiice 
between  right  and  wrung  as  to  the  crime  of  murder? 

A,  Yes, 

Q,  Now,  in  your  opinion ,  did  he  on  that  day  have  mental 
capacity  enough  to  know  the  difference  between  riglit  and 
wrong  as  to  the  crime  of  murder? 

A,  Yefl;  I  think  he  knew  that  day  between  riglit  and 
wrong* 

Q.  Did  you  think  that  on  the  20tli  day  of  February, 
1892  [the  day  precwling  the  homk-ide],  he  had  sufficient 
mind  to  know  the  «ltffereaoe  between  right  and  wrong  as  to 
the  crime  of  murder? 

A.  Yes. 

The  objections,  it  Hhould  be  stated,  go  to  the  form  of  the 
questions  only,  no  exception  l>eing  taken  to  tlie  answers  on 
the  ground  that  tliey  are  not  reHpousive,  This  cuse,  on  the 
record  quoted,  differji  from  Shuits  v,  StaU^  37  Neb.,  ^Sl, 
relied  upon  by  coiLusel  for  the  accused.  In  that  ca^e  non- 
e^ipert  witnesjses  were  by  the  disirict  court  ^>ermitted  to 
testify  that  the  prisoner  did  hi  fact  know  the  difH^rvnce  be^ 
tween  right  and  wrong  nt  the  time  of  the  homicide  elmrgeti^ 
and  on  review  upon  petition  in  error  to  this  court  it  was 
held  that  for  obvious  reasons  the  testimony  shtmld  have 
been  con  fined  to  the  opinion-^  of  the  witucs^es^  leaving  ttie 
jurors  to  draw  their  own  inferentses  therefrom.  The  kill- 
ing being  conceiled,  the  vital  question  in,  whether  the  ac- 
cused is  accountable  for  his  act^  and  wliir-h  dependa  for  its 
fiohition  upon  whether  he  was,  or  wan  not,  at  the  time  he 
took  the  life  of  the  deceased,  able  to  distinguisli  between 
riglit  and  wrong  with  resfiect  to  the  particular  act  involved* 
Testetl  by  that  rtile  it  woultl  seem  that  the  evideneecom- 
piaine<l  of  was  rightly  admitte<i.  (State  r,  Lewi&j  20  Nev.^ 
333;  Carr  v.  Slate,  24  Tez.  A  pp.,  562;  United  Stales  if, 
Guitmu,  1  Mack.  [D.  C],  49S;   Rodgers,  Expert  Teati* 
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inouy,  sees.  69^  71.)  ShtUts  v.  SicUe^  so  far  as  it  asserts  a 
diiferent  view^  is  modified  to  conform  to  the  rule  asserted 
by  the  authorities  above  cited. 

5.  Itvis  allege<l  that  the  court  erred  in  permitting  Craw- 
ford and  Briggs,  witnesses  for  the  state,  to  testify  regard- 
ing the  sanity  of  the  accused,  but  we  think  otherwise.  Said 
witnesses  had  known  the  accused  for  more  than  fifteen  years, 
and  each  had  seen  and  observed  him  almost  daily  from  the 
commencement  of  the  proceedings  before  the  commissioners 
of  insanity,  on  the  28th  day  of  October  until  December 
17,  following,  their  attention  having  been  particularly  di- 
rected to  the  questioQ  of  his  mental  condition.  The  founda- 
tion was  otherwise  sufficient  and  the  witnesses  qualified  to 
testify  under  the  rule  in  Shulis  v.  State,  supra* 

Exception  is  taken  to  the  refusing  of  certain  instructions 
requested  by  the  accused,  but  there  is  no  error  in  the  ruling 
assigned,  since  the  propositions  therein  stated  had  been 
given  in  the  charge  of  the  court. 

6.  Finally,  it  is  said  that  the  court  erred  in  giving  the 
thinl  instruction  requested  by  the  state.  It  is  sufficient, 
without  entering  into  a  discussion  of  the  paragraph  as- 
sailed, that  it  was  examined  and  approved  by  this  court 
in  Thurman  v.  State,  32  Neb.,  226.  We  find  qo  error  in 
the  record  and  the  judgment  is 


Affirmed. 


City  of  Omaha  v.  James  G.  Megeath  bt  al. 

Filed  Novembbb  20,  1895.     No.  6893. 

1.  Munloipal  Corporations:  Improvement  of  Stbkbts:  Lia- 
bility OF  Abutting  Ownebs.  Where  a  strip  of  groand  sui^ 
rounding  a  tract  of  land  designed  for  a  public  park  was  con- 
yeyed  by  parties  who  owned  other  land  outside  of  and  abattiog 
upon  the  said  strip  upon  the  express  condittons  in  the  deed  of 
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ooiiTejAnee,  that  the  grantee  shoald  lay  oat  and  improTe  said 
atrip  as  a  street  and  foreTer  after  keep  the  same  in  good  repair 
and  order  at  its  own  expense,  such  city,  for  improTing  or  keep- 
ing in  repair  snch  street,  cannot  require  payment  by  its  grantors 
becanse  of  their  ownership  of  the  aforesaid  abutting  property, 
and  the  same  exemption  from  liability  exists  in  fsTor  of  one 
who  has  since  porchased  a  part  of  said  abutting  property. 

:    .    ■      :  Injunction.     Under  the  above  circumstances  an 


injunction  will  lie  to  restrain  a  sale  being  made  by  the  city  of 
any  of  the  abutting  property  albresaid,  and  against  the  collection 
from  any  owner  of  such  adjacent  property,  of  the  cost  of  improT* 
ing  or  of  keeping  in  repair  any  portion  of  said  street 

Error  from  the  district  court  of  Douglas  countj.  Tried 
below  before  Davis,  J. 

The  facts  are  stated  by  the  commissioner. 

W.  J.  Connelly  for  plaintiff  in  error: 

The  contract  made  by  the  giving  and  acceptance  of  the 
deed  with  the  condition  as  written  was  such  that  it  could 
benefit  only  the  grantors  and  their  heirs.  The  form  of  the 
contract  is  well  known  to  the  law,  and  it  is  equally  well 
known  that  under  such  a  contract  no  third  parties,  under 
any  circumstances,  can  derive  any  benefits  or  legal  rights 
whatever.  In  addition  to  the  intention  which  the  law  im- 
putes to  the  grantors  from  the  peculiar  form  of  the  con- 
tract adopted  by  them,  the  deed  on  its  face,  and  in  express 
terms,  confines  all  benefits  reserved  by  the  condition  to  the 
parties  executing  the  instrument,  and  their  heirs.  A  breach 
of  the  condition  named  in  the  deed  cannot  be  enforced  in  a 
court  of  equity,  because  equity  will  not  enforce  forfeitures, 
and  becanse,  for  a  breach  of  such  conditions,  the  party  en- 
titled to  sue  has  an  adequate  remedy  at  law.  The  defend- 
ants, having  full  notice  of  the  exact  form  of  the  agreement 
created  by  the  deed,  are  presumed  to  know  its  legal  effect 
was  to  confine  all  benefits  arising  thereunder  to  the  grantors 
and  their  heirs,  and  that,  therefore,  no  acts  of  the  city  done 
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in  fulfillment  of  the  contract  could  create  an  estoppel  in 
favor  of  the  defendants.  {Chute  v.  Washbumy  4F  N.  W. 
Kep.  [Minn.],  555;  McElroy  r.  Morleyy  19  Pac.  Rep. 
[Kan.],  341;  Bangor  v.  Warren^  34  Me.,  329;  Hooper  v. 
Oummings,  45  Me.,  369 ;  Waimer  r.  Bennetly  31  Conn., 
468;  Schiilenbergv.Harriman,  21  Wall.  [U.  S.],  63;  Rueh 
V.  aty  of  Rook  Island,  97  U.  S.,  693;  Guild  v.  Richardi, 
82  Mass.,  317;  Skinner  v.  Shepard,  130  Mass.,  180;  Cross 
V.  Carson,  8  Black f.  [Ind.],  138;  Fonda  v.  Sage,  46  Barb. 
[N.  Y.],  122;  Southard  v.  Central  R.  Co.,  26  N.  J.  Law, 
21 ;  Norris  c.  3iilner,  20  Ga.,  563 ;  Smith  v.  Brannan,  13 
Cal,  107;  Nicoil  v.  New  York  &  E.  R.  Co.,  12  N.  Y., 
132;  Jones  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  79  Mo.,  97-; 
Martin  v.  Skipwith,  6  S.  W.  Rep.  [Ark.],  516;  Missouri 
Historical  Society  v.  Academy  of  Seience  of  St.  Louis,  8  S. 
W.  Rep.  [Mo.],  346;  Messerstnith  v.  Messersmith,  22  Mo., 
372.) 

Kennedy  &  Learned,  contra : 

The  execution,  delivery,  and  acoeptaT^ce  of  the  deed  con- 
stituted a  contract  between  the  parties.  {Cooper  v.  Foss^  15 
Neb.,  516;  Shamp  v.  Meyer,  20  Neb.,  223;  Keedlev.  Flaok, 
27  Nel>.,  836;  Stover  v.  Tompkins,  34  Neb.,  466;  Bayne 
V.  Cummings,  16  C,  B.,  n.  s.  [Eng.],  20;  Dunlap  v.  Mob* 
ley,  71  Ala.,  102;  Paschall  v.  Passmore,  15  Pa.  St.,  296; 
Wier  V.  Simmons,  65  Wis.,  637 ;  People  v.  Gosper,  3  Nebw, 
285;  Hamilton  v.  Thrall,  7  Neb.,  210;  NewUan  v.  Olaon, 
22  Neb.,  717;  Whitney  v.  Union  R.  Co.,  11  Gray  [Mass.], 
363.) 

As  to  the  burdens  assumed  by  the  city  with  respect  to  the 
avenues,  and  as  to  the  construction  of  the  contract  by  the 
parties,  the  following  cases  were  cited :  City  of  Chicago  9. 
Sheldon,  9  Wall.  [U.  S.],  50;  School  District  v.  EOes,  IZ 
Neb.,  52;  Harbach  v.  Miller,  14  Neb.,  9;  Raihbun  v.  Me^ 
Connell,  27  Neb.,  239. 

The  city  had  power  to  make  the  contract  and  rdieve  th* 
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property  in  qaestion  from  special  assessments  for  local  im- 
provements. (State  V.  iri/«on,  7  Cranch[U.  S.],  164; //om« 
ofthelHendlew  v.  Rouse,  8  Wall.  [U.  8.],  430;  Tomlinsm 
9.  Branch,  16  Wall.  [U.  S.],  460;  First  Division  St.  Paul 
A  P.  R.  Co.v.  Pareher,  14  Minn.,  224;  MoGeev.  Mathis, 
4  Wall.  [U.  8.],  143;  CUy  of  Chicago  v.  Sheldon,  9  Wall. 
[U.  8.],  50;  CUy  of  Dayton  v.  Pease,  4  O.  St.,  100;  Ar- 
genti  v.  City  of  San  Francisco,  16  Cal.,  256;  Allegheny  City 
9.  MoClurkan,  14  Pa.  St.,  81 ;  Hitchcock  v.  City  of  Galves- 
ton,  96  U.  8.,  341 ;  CaldweU  v.  Rupert,  10  Bush  [Ky.], 
179;  Orayerafl  v.  Selvage,  10  Bush  [Ky.],  696;  Maker  v. 
OUy  of  Chicago,  38  III.,  267;  Oty  of  Chicago  v.  PeopU, 
66  111.,  327;  Fisher  v.  Prowse,  2  Best  &  8.  [Eog.],  770; 
Boughner  v.  Clarksburg,  16  W.  Va.,  394;  Humphrey  v. 
Pegues,  16  Wall.  [U.  8.],  244;  Wilmington  R.  Co.  v.  Reid, 
13  Wall.  [U.  8.],  264;  Farrington  v.  Tennessee,  95  U.  8., 
679;  Dodge  v.  WooUey,  18  How.  [U.  8.],  331 ;  Pacific  R. 
Co.  V.  Maguire,  20  Wall.  [U.  8.],  36;  Northwestern  Univer- 
siiy  V.  People,  99  U.  8.,  309 ;  O'DonneU  v.  BaUey,  24  Miss., 
386 ;  Grand  Gulf  R.  Cb.  v.  Buck,  53  Miss.,  246 ;  Atwater 
9.  Woodbridge,  6  Conn.,  223;  Landon  v.  Litchfield,  11 
Conn.,  250.) 

The  agreement  was  to  run  with  the  land  for  the  benefit 
of  subsequent  purchasers.  {Stale  v.  Wilson,  7  Cranch  [U. 
8.],  164;  3JcGee  v.  Alaihis,  4  Wall.  [U.  8.],  155;  Tom* 
linson  v.  Branch,  15  Wall.  [U.  8.],  465;  Duffy  v.  New 
York  it  H.  R  R.  Co.,  2  Hilton  [N.  Y.],  496 ;  Morse  v. 
Ald,ich,  19  Pick.  [Masj».],  449;  Kellogg  v.  Robinson,  6 
Vt.,  276;  Birdsall  v.  Tiemann,  12  How.  Pr.  [N.  Y.], 
651 ;  Trustees  of  Waiertown  v.  Cowen,  4  Paige  Ch.  [N.  Y.], 
610;  Barrow  v.  Richard,  8  Paige  Ch.  [N.  Y.],  351; 
Whatman  v.  Gibson,  9  Simons  Ch.  [Eng.],  196;  St.  An- 
drews  Lutheran  Church's  Appeal,  67  Pa.  St.,  512;  Hills  v. 
MiUer,  8  Paige  Ch.  [N.  Y.],  254;  Winfield  v.  Henning,  21 
N.  J.  Eq.,  188;  Whitney  v.  Union  R.  Co.,  77  Mass.,  369; 
Merrifield  v.  Cobleigh,  4  Cush.   [Mass.],   178;    AOor   v. 
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J/i7/er,  2  Paige  Ch.  [N.  Y.],  68;  Van  Horn  v.  Cram,  1 
Paige  Ch.  [N.  Y.],  465.) 

The  defendants  in  error  had  a  right  to  bring  and  main- 
tain this  action,  not  only  because  the  contract  was  made  for 
their  bene6t,  bnt  to  prevent  illegal  and  unauthorized  bur- 
dens being  cast  upon  their  lots.  {State  v.  Birkhauser,  37 
Neb.,  621 ;  Pacific  Bridge  Co,  v.  Kirkham,  54  Oal.,  558 ; 
Butler  V.  Board  of  Supervisors  of  Saginaw  County,  26 
Mich.,  22;  In  re  Rkinelander,  68  N.  Y.,  105;  Brush  «. 
City  of  Detroit,  32  Mich.,  43 ;  City  of  Leavenworth  v.  Laxng^ 
6  Kan.,  274;  Philbrook  v.  Kennebec,  17  Me.,  196;  Lai^ 
timer  v,  Livermore,  72  N.  Y.,  174.) 

John  M,  Thurston,  also  for  defendants  in  error. 

Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Douglas 
county  by  the  .owners  of  certain  lots  for  A  decree  perpetu* 
ally  restraining  the  city  of  Omaha  from  collecting  certain 
assessments  upon  the  property  of  the  petitioners  lying  con- 
tiguous to  streets  which  surround  Hansoom  Park.     The 
parties  who  sought  the  relief  aforesaid,  under  A.  J.  Hana- 
com  and  James  G.  Megeath,  the  original  proprietors  of  the 
whole  tract,  were  owners  by  mesne  conveyances  of  lots  de- 
scribed as  owned  by  each  petitioner  respectively.     There 
was  a  decree  as  prayed,  and  the  review  of  this  judgment  ia 
sought  by  the  city  of  Omaha  upon  its  petition  in  error. 
There  was  no  bill  of  exceptions,  hence  we  must  assume 
that  each  fact  well  pleaded  in  the  petition  was  established 
by  sufficient  competent  proof,  and  we  are  equally  bound  to 
assume  the  failure  to  prove  all  essential  affirmative  propo- 
sitions  contained  in  the  answer. 

It  was  alleged  in  the  petition  that  the  city  of  Omaha, 
prior  to  November  7,  1872,  entered  into  negotiations  with 
Andrew  J*  Hanscom  and  James  G.  M^eath  for  the  purpose 
of  securing  from  them  and  their  wives  a  portion  of  their 
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land  to  be  used  by  mid  city  as  a  public  park>  It  was  further 
averred  (hat  the  result  of  §aid  Degotiatiou5  was  that  a  deed 
was  made  bj  A.  J.  Hanscom  and  James  G.  Megeath^  tlieir 
wives  joining  tlierein,  to  ihe  city  of  Omaha,  on  November  7, 
1872,  of  groundii  for  a  park  and  a  street  around  it ;  tliat  the 
grantors  named  received  no  con^^ideradon  for  making  said 
deeilf  except  the  benefit  which  won  hi  accrue  to  the  remain- 
ing real  esitate  of  the  grantors  by  reason  of  tlie  locatioUj 
im[»rovenientf  and  maintenance  of  said  public  park  and  the 
street  or  avenue  surrounding  tlie  Fame;  that  tlie  chief  in- 
ducement moving  said  grantors  to  donate  and  convey  said 
property  waa  that  the  performance  of  the  city  on  its  part 
of  all  the  terms  and  conditions  contained  in  said  deed 
would  enable  said  grantors  to  lay  out  the  remaining  por- 
tion of  their  several  tracts  of  land  into  loin  and  blocks  front- 

* 

ing  and  abntiing  on  the  street  or  avenue  lying  adjacent  to 
and  surrounding  said  park;  that -aid  property  fronting  and 
abutting  on  saiil  avenue  around  said  i^ark,  by  reason  of  said 
conditions  that  the  said  city  would  im[>roveund  keep  in  re- 
pair gaid  avenue  and  park,  would  be  more  desirable  for  resi- 
dence and  other  purposes;  that  it  was  well  understood  by  the 
city  of  Omaha  at  the  time  it  received  and  accepted  said 
conveyance  that  said  deed  was  executed  by  grantors  for 
and  in  consideration  of  the  beneHts  aforesaid  which  would 
attach  especially  to  the  lots  atid  lanrl  fronting  and  abutting 
*jl>on  the  aventie  around  said  park.  It  wa.s  further  alleged 
in  tlie  petition  that  by  the  acceptance  of  the  aforesaid  con- 
veyance the  city  of  Omaha  was  bound  by  the  requirements 
of  the  deed  whereby  said  conveyance  was  made,  and  that 
at  the  lime  of  said  conveyance  the  grantors  therein  named 
owned  all  the  property  adjacent  to  and  facing  upon  tlie 
avenue  surrountting  Hanscom  Park^  ami  tliat,  relyiitg  upon 
the  faithful  performance  by  the  city  of  Omaha  of  all  the 
terms  and  conditions  of  their  said  deed,  the  aforesaid  grant- 
ors proceeded  to  lay  out,  subdivide,  and  plat  all  of  tlie  j^aid 
real  estate  fronting  and  abutting  upon  said  aveniie  around 
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said  park  into  lots;  that  hymesne  conveyances  the  petition- 
ers ID  the  district  court  had  become  owners  of  certain  of 
these  several  lots,  as  in  the  petition  described,  and  that, 
thereby,  all  of  the  conditions  of  the  said  conveyance  to  the 
city  of  Omaha  inured  to  the  benefit  of  the  several  owners 
of  the  aforesaid  lots.  It  has  already  been  indicated  what 
relief  was  sought  against  the  plaintiff  in  error,  and  against 
what  threatened  invasion  of  the  rights  of  the  several  prop- 
erty owners,  who  joined  in  asking  relief  against  the  city, 
such  relief  was  prayed.  It  is  not  necessary  that  the  con- 
ditions attached  to  that  part  of  the  conveyance,  affecting 
only  the  public  park  grounds,  should  be  set  out  at  length. 
For  our  purposes  it  is  sufficient  to  refer  to  tliat  part  of  the 
deed  which  vested  in  the  city  of  Omaha  the  title  to  a  strip 
of  land  eighty  feet  wide,  which  surrounded  said  park,  for 
a  highway  or  public  street,  and,  in  connection  therewith,  to 
quote  the  conditions  affecting  the  same.  In  respect  to  this 
strip  the  language  of  the  conditions  was  as  follows:  ''Upon 
these  express  conditions,  that  it  shall  be  forever  used  and 
occupied  as  a  public  street  or  highway,  and  that  the  said  city 
of  Omaha  shall  lay  out  and  improve  said  street  or  highway, 
and  shall  forever  keep  the  same  in  good  order  and  repair, 
at  the  expense  of  said  city  of  Omaha;  and  in  case  of  fail- 
ure or  neglect  to  comply  with  any  or  all  of  said  conditions, 
then,  and  in  that  case,  the  title  to  said  street  or  highway 
shall  revert  back  and  reinvest  in  the  parties  of  the  first 
part,  their  heirs  or  assigns,  according  to  their  original  in- 
terests." 

The  city  of  Omaha,  it  was  alleged  in  the  petition,  had 
caused  the  highway  or  street  surrounding  Hanscom  Park 
to  be  paved,  and  there  was  raised  no  question  that  this 
paving  was  properly  done,  and  that,  as  done,  it  was  in 
compliance  with  the  requirement  that  the  city  should  im- 
prove said  highway  and  keep  the  same  in  good  order  and 
repair.  Plaintiff  in  error,  however,  insists  that  the  aole 
remedy  available  to  any  one  was  by  re-entry  for  conditioa 


i 
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brokeo,  and  this^  it  was  oonteDded,  resulted  from  the  pro- 
visions of  the  deed  itself.  It  was  argued  that  the  law  ab- 
hors forfeitures,  and  that,  even  if  a  right  to  enforce  a  for- 
feiture existed,  it  must  be  denied  to  the  defendants  in  error, 
because,  by  law,  the  right  of  re-entry  for  condition  broken 
is  limited  to  the  grantors  and  their  heirs.  For  the  purposes 
of  this  case  it  might  be  conceded  that  the  provisions  of  the 
deed  under  consideration  amount  to  conditions  subsequent, 
and  that  it  therefore  results  that  for  any  breach  of  these 
conditions  there  is  available  only  one  remedy, — a  right  of 
re-entry  for  conditions  broken  limited  to  the  grantors  and 
their  heirs.  In  this  case  these  propositions  could  have  no 
applicability,  for  by  the  original  petition  no  breach  was 
alleged.  Practically,  it  was  therein  conceded  that  the  city, 
in  paving  as  it  had,  had  complied  with  the  conditions  im- 
posed upon  it  by  the  provisions  of  the  deed.  The  grounds 
of  complaint  were  that  the  city,  after  having  so  paved  the 
streets  around  the  park,  was  attempting  to  compel  payment 
for  a  part  of  such  paving  by  the  owners  of  lots  which  front 
upon  this  |)aved  street.  There  was  in  the  deed  to  the  city 
no  condition  that,  if  it  sought  to  compel  payment  in  this 
manner,  the  original  grantors  of  such  street  to  the  city,  or 
any  one  else,  might  re-enter  as  for  breach  of  a  condition 
subsequent.  Indeed,  there  is  in  the  deed  no  recognition  of 
a  possibility  of  the  assertion  of  such  a  right  of  the  city  to 
repayment  of  the  ezf)en8es  incurred,  either  in  improving  or 
keeping  in  repair  this  highway  or  street.  As  against  the 
original  grantors,  the  city  could  not  consistently  have  re- 
quired that  its  title  shonld  be  recognized,  and  at  the  same 
time  have  insisted,  in  the  face  of  the  above  conditions,  that 
such  grantors  should  improve  and  keep  in  repair,  or,  what 
amounts  to  the  same  thing,  pay  for  improvements  and  re- 
pairs already  made.  Against  such  an  attempt  to  ignore  its 
obligations,  no  redress  was  provided  in  the  deed.  As 
against  an  attempt  by  the  exercise,  ander  the  circumstances, 
of  its  power  of  taxation  to  compel  such  grantors  to  pay  for 
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such  improvements  or  repairs  of  the  street,  which  the  city, 
upon  sufficient  consideration,  was  bound  to  make,  a  court 
of  equity  would  decree  proper  relief.     This  does  not  seem 
seriously  to  be  questioned  by  the  plaintiff  in  error,  but  its 
objection,  apparently,  is  that  the  defendants  in  error  are 
not  entitled  in  this  respect  to  be  subrogated  to  the  rights 
and  remedies  of  the  original  grantors  of  the  street  to  the  city. 
In  fMer  v.  Beard,  32  la.,  346,  H.  P.  Scholte,  the  original 
proprietor  of  a  tract  of  land,  had  designated  upon  the  plat 
thereof  a  certain  square  as  a  public  park,  and  had  sold  lots 
facing  said  square  to  parties  who  had  relied  upon  such  pro- 
prietor's  representation  that  the  said  square  would  always  be 
a  public  park.    Afterwards,  the  designation  "  Public  Park  " 
was,  by  the  proprietor,  changed  on  the  plat  to  '^  Garden 
Square,"  and  still  other  lots  facing  thereon  were  sold  upon 
the  faith  of  representations  by  said  proprietor  made,  that 
the  aforesaid  square  should  forever  remain  a  public  park. 
Subsequently,  the  original  proprietor,  without  considera- 
tion therefor,  conveyed  the  square  in  question  to  his  wife, 
who,  after  his  death,  became  the  wife  of  R.  H.  Beard.     It 
was  alleged  in  a  petition  for  an  injunction  that  some  of  the 
plaintiffs  were  owners  of  lots  facing  this  square  by  virtue 
of  deeds  from  Scholte  and  his  wife,  while  others  of  the 
petitioners  had  purchased  their  lots  from  the  grantees  of 
Scholte,  and  that  the  defendant,  Mrs.  Beard,  was  about  to 
lay  off  the  aforesaid  square  into  lots  and  sell  the  same  for 
the  erection  thereon  of  buildings  for  the  different  purposes 
of  trade  and  business,  to  the  prejudice  and  injury  of  all  the 
plaintiffs.     An  injunction  against  the  threatened  injuries 
was,  by  the  supreme  court  of  Iowa,  held  proper,  in  favor 
not  only  of  the  original  purchasers,  but  as  well  in  favor  of 
their  grantees.     In  the  discussion  of  this  case.  Miller,  J., 
delivering  the  opinion  of  the  court,  said:  ^'The  right  or 
easement  acquired  by  the  original  purchasers  from  Scholte 
became  affixed  to  the  lots  fronting  on  the  square,  in  the 
nature  of  a  covenant  running  with  the  land,  and  passed 
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to  sabsequent  grantees  of  the  lots^  without  any  special  as- 
sigDiuent  or  conveyance  thereof.  Whoever  purchased  one 
of  these  lots  to  which  the  easement  was  attached  Waine 
entitled  thereto,  and  whoever  became  the  grantee  of  the 
square  upon  which  this  easement  was  a  burden,  with  notice 
thereof,  would  take  the  same  burdened  with  the  easement/' 
In  Trustees  of  the  Village  of  Watertoum  v,  Cowen,  4  Paige 
Ch.  [N.  Y.],  610,  it  was  held  that  the  grantee  of  a  lot  ad- 
joining a  public  square,  who  bad  a  special  covenant  from 
his  grantor,  a  former  owner  of  the  lot,  that  the  square 
should  be  kept  open  for  the  benefit  of  his  lot  and  should 
not  be  built  upon,  might  file  a  bill  in  equity  to  restrain  liis 
grantor  from  violating  this  covenant.  These  principles  we 
have  not  found  questioned  in  any  adjudicated  case,  and 
most  certainly  they  are  just  and  equitable.  The  facts  of  the 
case  at  bar  fall  within  the  reason  of  these  rules,  and  accord- 
ingly they  should  be  applied.  The  city  of  Omaha,  when  it 
accepted  the  grant  of  the  highway  surrounding  Hanscom 
Park,  did  so  subject  to  the  conditions  expressed  in  the  deed 
of  conveyance  of  such  highway.  Since  the  city  has  become 
vested  with  this  title  there  has  arisen  no  occasion  or  justifi- 
cation for  resort  to  a  remedy  by  re-entry,  for  no  condition 
subsequent  has  been  violated.  There  has,  however,  been 
an  attempt  to  compel  the  owners  of  lots  fronting  upon  such 
highway  to  pay  for  what  the  city  was  bound  itself,  upon  a 
sufficient  valuable  consideration,  to  do.  By  virtue  of  its 
right  to  levy  taxes  and  assessments  the  city  is  able  to  do 
this  injustice  without  resort  to  the  courts.  The  parties, 
whose  rights  are  invaded  in  this  manner,  have  no  remedy 
by  virtue  of  a  right  of  re-entry,  or  what  has  been  by  some 
courts  recognized  as  a  substitute  therefor — an  action  of 
ejectment.  In  Morris  v.  Merrelly  44  Neb.,  423,  the  rule  laid 
down  was  that  ''where  public  officers  are  proceeding  ille- 
gally under  claim  of  right,  they  may  be  enjoined,''  and  in 
support  of  this  proposition  several  adjudicated  cases  were 
cited.     The  same  redress  is  available  against  attempts  to 
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do  what  the  city  by  its  contract  obligations  is  boand  not  to 
do,  as  was  above  announced  by  this  court  with  regard  to 
proceedings  in  other  resjiects  illegal.  The  judgment  of  the 
district  court  was  right  and  is 

Affirmed. 
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David  P.  Redman  v.  Henry  Voes. 

FiLBD  NoVKMBEB  20,  1895.     Na  6753. 

L  Trial:  Rulings  ok  Evidence:  Review.  The  established  role 
of  this  ooart  is  that  to  enable  it  to  review  an  error  alleged  to 
have  been  committed  by  a  district  court  In  the  admission  or  le- 
jection  of  evidence  the  testimony  admitted  or  r^eoted  most  be 
specifically  assigned  in  the  petition  in  error. 

%  Instructions:  Exceptions:  Review.  It  has  been  the  settled 
rnle  of  this  court  since  the  decision  of  MeReadp  v.  Bogen,  1  Neb., 
124,  that  a  general  exception  to  a  charge  to  a  jury  is  anavailing 
unless  the  entire  charge  is  erroneous. 

Error  from  the  district  court  of  Douglas  counij.  Tried 
below  before  Davis,  J. 

James  W.  Oarr,  for  plaintiff  in  error. 

/.  W.  West  and  Charles  Ogden,  contra. 

Ragan,  C. 

Henry  Voss,  in  the  district  court  of  Douglas  coanty,  re- 
covered a  money  judgment  against  David  P.  Redman,  and 
the  latter  has  brought  the  same  here  for  review,  assigning 
as  reasons  for  its  reversal  the  following  alleged  errors: 

1.  That  the  oourt  erred  in  admitting  irrelevant|  imma- 
terial, and  incompetent  testimony.  This  assignment  is  too 
indefinite.  The  established  rule  of  this  court  is  that  to 
enable  it  to  review  an  error  alleged  to  have  been  committed 
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by  a  district  court  in  the  admission  or  rejectioo  of  evidence 
the  particutar  evidence  admitted  or  rejected  must  be  spe- 
cifically aai^igned  in  the  petition  in  error. 

2.  That  the  court  erred  in  his  statement  of  the  case  to 
the  jury.  The  record  does  not  disclose  that  the  plaintifT 
in  error  took  any  exception  to  the  statement  of  tlie  tmse  as 
made  to  the  jury  by  the  trial  court^  and  an  exam  ii  tat  ion  of 
the  statement  discloses  that  it  was  a  concise  and  faultlesa 
exposition  of  the  issues  made  by  the  pleadings. 

3.  That  the  court  erred  in  giving  parflgriipliB  numbered 
1,  2,  3,  4,  and  5  of  tlie  instruction**  given  by  the  court  on 
its  own  motion.  This  assignment  of  error  cannot  be  sus* 
tained  for  two  reasons :  (1.)  The  only  exception  noted  to 
the  instructions  of  the  court  is  in  the  following  language : 
''Cou[isel  for  both  plaintiff*  and  defendant  except  to  tiiein- 
struDtions  of  the  court  to  the  jury."  It  has  been  the  set- 
tled rule  of  this  court  since  the  decision  of  MeRtady  v, 
MogerSf  1  Neb*,  124,  that  if  the  charge  of  the  court  to  the 
jury  contains  more  than  one  proposition,  and  any  portion 
of  it  be  correct,  each  specified  point  dcernrd  erroneous  must 
be  pointed  out  and  icparately  excepted  to^  and  tliat  a  gen- 
eral exception  to  such  charge  is  unavailing.  (2.)  The  only 
instructions  given  to  the  jury  in  this  case  were  tho«e  given 
by  the  trial  court  upon  his  own  motion,  and  an  exEimina- 
tion  of  the  charge  sliows  it  to  be  not  only  not  erroueous 
but  beyond  criticism. 

4.  Tliat  the  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence.  We  think  it  is.  Voss  claimed  that  ii©  had 
made  some  plans  and  specifications  for  a  building  for  Red- 
man at  the  latter's  instance  and  request  at  an  agreed  price 
of  |300.  Redman  admitted  making  the  contract  with 
"V^oss  for  the  plans  and  specifications,  hut  claimed  that  the 
agreement  was  that  a  building  erected  in  conformity  with 
euch  plans  would  not  cost  to  exceed  $6,000,  and  if  it  did, 
that  he,  Redman,  should  not  pay  anything  for  the  plans; 
aod  that  a  building  could  not  be  er^ted  according  to  the 
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plans  furnished  by  Voss  for  less  than  $8,000.  The  evi- 
dence offered  by  eacli  party  tended  to  sustain  bis  contention. 
An  ezamioation  of  the  entire  record  leads  us  to  the  con- 
clusion that  not  one  debatable  proposition  of  law  is  pre- 
sented in  this  proceeding.  The  judgment  of  the  district 
court  is 

Affirmed. 
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State  of  Nebraska,  ex  rel.  George  W.  Berqe,  v. 
Isaac  W.  Lansing  et  al. 

Filed  Noykmbbr  20, 1895.    No.  7619. 

1.  Office  and  Officers:  Time  to  Qualify:  Bonds.  Sections 7 
16,  and  17,  chapter  10,  Compiled  Statntes,  should  be  const rned 
together,  and  when  so  oonstraed  the  effect  of  section  17  is  to  re- 
qnire  one  who  has  been  re-elected  or  re-appointed  to  an  office  to 
qualify  therefor  by  taking  the  oath  and  filing  the  bond,  where  a 
bond  is  required,  in  the  same  manner  and  within  the  same  time 
as  one  for  first  time  elected. 


2. 


a 


;  — — :  .     Section  15,  chapter  10,  and  section  101, 

chapter  26,  Compiled  Statates,  are  not  in  conflict  and  are  tii|Mirt 
materia  and  shonld  be  construed  together.  Section  101  provides 
that  certain  events  shall  create  vacancies  in  office.  Section  15 
adds  another  event  creating  a  vacancy,  to- wit,  neglect  of  the  per- 
son elected  or  appointed  to  have  executed  and  approved,  and  to 
file  within  the  time  provided,  his  official  bond. 


:  :  .  Section  15,  chapter  10,  Compiled  Stat- 
utes, providing  that  *'If  any  person  elected  or  appointed  to  any 
office  shall  neglect  to  have  his  official  bond  executed  and  ap- 
proved as  provided  by  law,  and  filed  for  record  within  the  time 
limited  by  this  act,  his  office  shall  thereupon  ip9o  facto  become 
vacant,"  construed,  and  hdd  to  create  a  Condition  precedent  to 
the  right  of  a  person  so  elected  or  appointed  to  be  inducted  into 
office.     No&YAL,  C.  J.,  and  Raoan,  C,  dissenting. 


:  :  .  J9eM,^rfA«r,  That  such  provision  is  self- 
executing,  and  that  unless  the  official  bond,  where  one  is  required, 
is  filed  within  the  time  provided  by  law,  the  person  elected  loses 
all  right  to  the  office  and  the  vacancy  can  be  filled  without  a^y 
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prerioofl  judicial  detarmination  of  the  fact.     Norval,  C.  J.,  and 
Rao  AN,  C,  diasenting. 

Vacancies:  Constitutional  Law.    Section  20,  article 


3,  of  the  constitation,  providing  that  ''All  offices  created  by  this 
oonstitation  shall  become  vaeant  by  the  death  of  the  incumbent, 
by  removal  from  the  state,  resignation,  conviction  of  a  felony, 
impeachment,  or  becoming  of  unsound  mind,"  does  not  prohibit 
the  legislature  from  providing  that  vacancies  in  office  may  arise 
Irom  other  events,  the  state  constitution  being  restrictive  in  it» 
character  and  not  a  grant  of  power. 

:   .     It  seems  that  a  distinction  exists  between  the 


onstiuK  from  office  of  one  already  legally  inducted  and  the  exclu- 
sion of  one  not  yet  inducted  because  of  his  failure  to  perform  a 
condition  precedent. 

7.  :  :  County  Judges.     Under  existing  constitutional 

and  statutory  provisions,  where  a  vacancy  occurs  in  the  office  of 
county  judge  and  the  unexpired  term  exceeds  one  year,  itshould 
be  filled  by  election.  Whether  it  may  be  filled  by  appointment 
provisionally  until  the  time  for  a  general  election,  qvasre. 

a  Eleotions:  Publication  of  Notice.  The  validity  of  an  elec- 
tion does  not  depend  upon  the  publication  of  the  election  notice. 
If,  under  existing  circumstances,  a  particular  office  is  to  be  filled, 
an  election  for  that  office  is  not  invalid  because  the  filling  thereof 
was  not  included  in  the  published  notice  of  election,  at  least 
where  it  appears  that  the  electors  generally  were  apprised  of  the 
fact  and  voted  on  the  question. 

Error  from  the  district  court  of  Lancaster  county.  Tried, 
below  before  Tibbets,  J. 

See  opinions  for  reference  to  authorities. 

C.  C.  Flansburg,  W.  M.  Morning,  and  G.  W.  Berge^  for 
plaintiff  in  error. 

Allen  W.  Field,  J.  R.  Oilkesm,  N.  Z.  Snell,  and  E.  P. 
Broum,  contra. 

Irvine,  C. 

The  essential  facts  charged  in  the  information  herein 
are  as  follows:  That  at  the  general  election  of  1891  Isaac 
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W.  Lansing  was  elected  county  judge  of  Lancaster  oountj, 
and  that  he  duly  qualified  and  discharged  the  duties  of  his 
offiqe;  that  at  the  general  election  in  1893  Lansing  was  re- 
elected to  said  office  and  a  certificate  of  election  issued  to 
him,  but  that  he  did  not  execute  any  official  bond  or  file 
the  same  in  the  office  of  the  county  clerk  within  ten  days 
after  the  4th  day  of  January,  1894,  but  that  on  the  25th 
-day  of  January,  1894,  Lansing  did  file  a  good  and  sufficient 
bond,  which  was  on  the  26 ih  day  of  January  approved  by 
the  county  board.  The  relator  then  charged  that  by  virtue 
of  the  failure  of  Lansing  to  file  his  official  bond  within 
the  time  provided  by  law  the  office  became  vacant;  that 
the  relator  was  nominated  by  two  political  parties  entitled 
to  have  their  nominations  placed  upon  the  official  ballot  as 
a  candidate  for  county  judge  to  fill  the  vacancy  so  created; 
that  the  county  clerk  in  the  notice  of  election  for  1894  did 
not  include  the  office  of  county  judge  as  one  of  the  offices 
to  be  filled,  but  that  he  placed  the  name  of  the  relator  and 
the  name  of  another  candidate  upon  the  official  ballot  and 
upon  the  sample  ballots,  which  were  duly  distributed,  and 
that  the  voters  had  general  knowledge  of  the  candidacy  and 
of  the  fact  that  votes  were  being  cast  for  said  office;  that 
the  total  number  of  votes  cast  in  said  county  at  the  elec-  • 
tion  of  1894  was  12,060;  that  there  were  cast  for  Zara 
Wilson  for  county  judge  1,663  votes,  and  there  were  cast 
for  relator  4,746  votes;  that  said  Vote  was  duly  canvassed 
and  the  relator  declared  elected,  and  the  certificate  of  elec- 
tion issued  to  him;  that  the  relator  executed  a  good  and 
sufficient  official  bond  and  took  the  oath  of  office,  which 
was  duly  indorsed  upon  said  bond ;  and  that  the  county 
board,  in  pursuance  of  a  writ  of  mandamus  issued  from  the 
district  court,  within  due  time  approved  said  bond;  that 
relator  was  eligible  to  the  office  of  the  county  judge.  It  is 
further  charged  that  at  the  time  proceedings  were  brought 
one  Joseph  Wurzburg  was  temporarily  discharging  the 
duties  of  county  judge  by  appointment  by  the  oounty  board 
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during  the  temporary  absence  and  disability  of  Lansing. 
Judgment  of  ouster  was  prayed  against  Lansing  and  Wurz- 
burg.  The  district  court  sustained  a  general  demurrer  tu 
the  information  and  entered  judgment  for  the  respondents. 

The  first  question  presented  by  the  record,  and  the  ques- 
tion of  chief  importance  in  the  case,  is  whether  the  failure 
of  Lansing  to  present  his  bond  within  the  time  provided 
by  law  deprived  him  of  the  right  to  the  office.  The  stat- 
utes bearing  upon  the  subject  are  as  follows: 

Compiled  Statutes,  chapter  10 : 

"Sec.  5.  Official  bonds,  with  the  oath  indorsed  thereon, 
shall  be  filed  in  the  proper  office  within  the  times  as  fol- 
lows: Of  all  officers  elected  at  any  general  election  on  or 
before  the  first  Thursday  after  the  first  Tuesday  in  Janu- 
ary niext,  succeeding  the  election  ;  of  all  appointed  officers 
within  thirty  days  after  their  appointment;  of  officers 
elected  at  any  special  election,  and  city  and  village  officers^ 
within  thirty  days  after  the  canvass  of  the  votes  of  the 
election  at  which  th^y  were  chosen. 

"Sec.  7.  The  official  bonds  of  all  county,  precinct,  and 
township  officers  shall  be  approved  by  the  county  board. 
*  *  *  All  such  bonds  shall  be  filed  and  recorded  in  the 
office  of  the  county  clerk.     *     ♦     * 

"Sec.  15.  If  any  person  elected  or  appointed  to  any  of- 
fice shall  neglect  to  have  his  official  bond  executed  and  ap- 
proved as  provided  by  law,  and  filed  for  record  within  the 
lime  limited  by  this  act,  his  office  shall  thereupon  ipso  facto 
become  vacant,  and  such  vacancy  shall  thereupon  immedi- 
ately be  filled  by  election  or  appointment  as  the  law  may 
direct  in  other  cases  of  vacancy  in  the  same  office. 

"Sec.  17.  When  the  incumbent  of  an  office  is  re-elected 
or  re-appointed  he  shall  qualify  by  taking  the  oath  and 
giving  the  bond  as  above  directed;  but  when  such  officer 
has  had  public  funds  or  property  in  his  control,  his  bond 
shall  not  be  approved  until  he  has  produced  and  fully  ac- 
counted for  such  funds  and  property;  and  when  it  is  ascer- 
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tained  that  the  locumbeDt  of  an  office  holds  over  by  reason 
of  the  non-election  or  non-appointment  of  a  successor,  or 
of  the  neglect  or  refusal  of  the  successor  to  qualify,  he 
shall  qualify  anew  within  ten  days  from  the  time  at  which 
his  successor,  if  elected,  should  have  qualified." 

Compiled  Statutes,  chapter  26: 

^'Sec.  101.  Every  civil  oflSce  shall  be  vacant  upon  the 
happening  of  either  of  the  following  events  at  any  time 
before  the  expiration  of  the  term  of  such  office,  as  follows: 
1.  The  resignation  of  the  incumbent.  2.  His  death.  3. 
His  removal  from  office.  4.  The  decision  of  a  competent 
tribunal  declaring  his  office  vacant.  5.  His  ceasing  to  be 
a  resident  of  the  state,  district,  county,  township,  precinct, 
or  ward  in  which  the  duties  of  his  office  are  to  [be]  exer- 
cised, or  for  which  he  may  have  been  elected.  6.  A  fail- 
ure to  elect  at  the  proper  election,  there  being  no  incum- 
bent to  continue  in  office  until  his  successor  is  elected  and 
qualified,  nor  other  provisions  relating  thereto.  7.  A  for- 
feiture of  the  office  as  provided  by  any  law  of  the  state. 
8.  Conviction  of  ^ny  infamous  crime,  or  of  any  public  of- 
fense involving  the  violation  of  his  oath  of  office.  9.  The 
acceptance  of  a  commission  to  any  military  office,  either  in 
the  militia  of  this  state,  or  in  the  service  of  the  United 
States,  which  requires  the  incumbent  in  the  civil  office  to 
exercise  his  military  duties  out  of  the  state  for  a  period  not 
less  than  sixty  days.'' 

Lansing  in  1893  was  elected  as  his  own  successor,  and 
section  17  is,  therefore,  applicable  to  the  case.  The  effect 
of  this  section  is  to  require  that  one  who  is  re-elected  to  an 
office  shall  qualify  by  taking  a  new  oath  and  giving  a  new 
bond  ''as  above  directed ;"  that  is,  as  directed  in  regard  to 
officers  for  the  first  time  elected,  by  the  former  provisions 
of  the  chapter  in  which  section  17  appears.  This  requires 
conformity  with  the  provisions  of  sections  6,  7,  and  15 
above  quoted.  The  object  of  section  17  was  manifestly  to 
place  one  re-elected  to  an  office,  so  far  as  qualifying  for  the 
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oflBoe  is  ooncerDedy  upon  the  same  footing  as  one  for  the  fir^t 
time  elected.  Therefore  sectiotia  15  auc)  17  niuat  be  read 
together  as  if  section  17  read  **  When  the  incumbent  of  an 
office  is  re-elected  or  re-appointeiif  he  shall  qiiaHfy  by  tok* 
ing  the  oath  and  giving  the  bond  as  above  directed.  And 
if  any  incambent  of  an  office  re-elected  thereto  shall  iieg-* 
lect  to  have  his  official  bond  executed  and  approved  as 
provided  by  law,  and  filed  for  record  within  the  time  limited 
by  this  act,  his  office  shall  thereupon  ipso  facto  become  va- 
oant."  The  provision  for  vacancy  because  of  the  failure 
to  file  the  bond  within  time  is  not  repugnant  to  the  provis- 
ions of  section  101  above  qnoted.  It  is  practicable  to  c^n- 
atrue  the  two  sections  together,  and  they  should,  therefore^ 
be  so  construed,  being  in  pari  materia^  and  not  conflicting. 
Section  101  provides  for  nine  cases  of  vacancy,  all  but  one 
contemplating  events  happening  after  the  induction  of  the 
officer  into  office.  Section  16  adds  another  cause  of  va- 
cancy, relating  to  the  failure  of  the  [ler^on  elected  to  com- 
ply with  the  conditions  precedent  to  his  induction.  A  dif- 
ference in  the  language  of  these  two  sections  is  important, 
And  it  may  be  well  at  this  point  to  ealE  attention  thereto. 
By  section  101  it  is  simply  provided  that  the  office  ^' shall 
be  vacant  upon  the  happening  of  either  of  the  following 
events.'^  By  section  15  it  is  provided  that  a  failure  to  have 
the  bond  approved  and  filed  within  the  time  limited  by 
law  shall  ^Hpso  facto"  create  a  vacancy. 

It  is  contended  by  the  relator  that  by  virtue  of  section 
15  Lansing's  failure  to  have  his  bond  approved  and  filed 
within  the  time  provided  by  law  of  itself  created  a  vacancy 
in  the  office;  that  by  such  failure  Lansing  lost  his  right  to 
the  offioe  and  was  not  reinveite<l  with  the  right  by  the  sub- 
sequent approval  of  his  bond.  By  the  respondentia  it  is 
contended  that  the  provisions  of  section  l^i  are  not  self- 
executing;  that,  so  far  as  the  time  for  filing  the  bond  is 
concerned,  the  statutes  are  directory  only;  that  Lansing, 
notwithstanding  his  default,  had  a  defeasible  title^  and  that 
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the  subeeqaent  approval  of  his  bond  was  a  waiver  of  his  de- 
fault and  rendered  his  title  indefeasible.  The  application 
of  the  statute  to  all  officers  renders  the  question  of  consid- 
erable general  importance,  and  we  have,  therefore,  sought 
light  upon  the  construction  of  the  act  from  the  decisions  of 
other  courts  with  relation  to  statutes  analogous  in  their  ob- 
ject. 

In  some  of  the  cases  cited  in  the  respondents'  brief,  or 
in  opinions  referred  to  in  that  brief,  the  expressions  on  the 
subject  are  entirely  obiter.  Thus,  in  CrtighJUm  v.  Common^ 
wealthy  83  Ky.,  142,  the  person  elected  had  never  made  any 
attempt  to  qualify,  and  what  was  said  in  r^ard  to  irregu- 
lar qualification  was  entirely  foreign  to  the  case.  In  State 
V.  Hadleyy  27  Ind.,  496,  the  question  was  not  as  to  the  ef- 
fect of  a  failure  to  file  the  bond  within  time,  but  as  to  the 
event  from  which  the  time  began  to  run,  and  the  court  held 
that  properly  computed  it  had  not  expired  when  the  bond 
was  filed.  Stale  v.  Ringy  29  Minn.,  78,  was  a  prosecution 
of  a  treasurer  for  embezzlement  for  not  paying  over  mon- 
eys to  a  successor  in  office.  A  resolution  appointing  the 
successor  attached  to  the  appointment  a  condition  that  bond 
should  be  given  in  two  days.  The  bond  was  not  given  for 
three  days.  The  court  held  that  the  county  commission- 
ers could  waive  and  had  waived  the  performance  of  this 
condition,  but  as  the  condition  was  created  by  their  own 
resolution  and  not  by  statute,  this  case  throws  no  light  on 
the  present  SUxle  v.  Cohig,  15  Ore.,  67,  was  a  case  arising 
under  a  statute  which  contained  no  provision  fixing  the 
time  for  filing  the  oath  of  office.  The  court  held  that  a 
fair  construction  of  the  law  gave  the  officer  some  time  after 
his  term  b^an  to  file  the  oath  and  then  added  that  statutes 
fixing  the  time  are  generally  construed  as  directory,  an 
observation  purely  theoretical,  inasmuch  as  there  was  na 
statute  fixing  the  time. 

There  is  another  class  of  cases  which  were  suits  on  offi*^ 
cial  bonds  tendered  and  improved  after  the  statutory  time^ 
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The  best  considered  of  these  cases  hold  the  bond  valid,  not 
because  the  statute  fixing  the  time  was  directory  merely, 
but  because  the  officer  became  a  de  facto  officer,  or  because 
the  officer  and  his  sureties  were  estopped  from  asserting 
the  invalidity  of  the  bond,  they  having  tendered  it  and  it 
having  been  accepted  and  the  officer  having  acted  under  it. 
Such  cases  are  Sprowl  v.  Lawrence^  33  Ala.,  674 ;  State  v. 
Porter,  7  Ind.,  204;  Crawford  v.  Howard,  9  Ga.,  314; 
Stale  V.  Tbomer,  7  Rich.  [S.  Car.],  216;  Dunphy  v.  Whip- 
pie,  25  Mich.,  10;  WUiiams  v.  Scliool  District,  21  Pick. 
[Mass.],  75;  McElhanon  v,  Washington  County,  54  III., 
163;  CUy  of  Chicago  v.  Gage,  95  III.,  593.  All  these  cases 
did  not  go  upon  the  ground  stated.  Thus,  State  v.  Porter, 
supra,  merely  says  that  the  failure  of  the  officer  to  give 
bond  within  the  time  provided  "did  not  necessarily  vacate 
his  office,''an  ambiguous  expression  which  is  not  elucidated, 
as  we  shall  hereafter  see,  by  the  later  decisions  of  the  In- 
diana court.  An  analysis  of  the  opinion  in  State  v.  Toomer, 
supra,  shows  that  the  court  gave  three  reasons  for  holding 
the  bond  valid:  First,  that  its  invalidity  was  no  defense 
to  sureties;  second,  that  the  principal  was  an  officer  de  facto; 
and  third,  that  the  statute  was  directory  only.  But  the 
opinion  cite§  three  prior  South  Carolina  cases.  [KoUman  v. 
-4y€/',3Strob.,92;  McBeev,  /yo/:e,  2  Spears,  138*;  Hampton 
V.  Levy,  McCord,  107.)  The  first  two  of  these  cases  went 
upon  the  ground  that  the  officer  was  one  de  facto,  and  the  last 
upon  the  ground  that  the  parties  to  the  bond  were  estopped 
to  deny  its  validity.  Having  given  two  sufficient  reasons, 
founded  upon  prior  adjudications,  for  the  result  reached,  the 
superadded  statement  that  the  statute  was  directory  thereby 
lost  much  of  its  force.  The  Ulinoiscases  are  distinctly  placed 
on  grounds  other  than  those  taken  in  most  of  the  cases  in 
thia  class.  In  McElhanon  v,  Washington  County  the  court 
said  that  the  statute  authorized  a  new  bond  to  be  given  when- 
ever the  original  became  insufficient,  and  that  it  appearing 
that  the  bond  sued  on  was  given  at  a  time  later  than  the 
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original  bond  should  have  been  filed,  it  would  be  presumed 
that  it  was  a  new  bond  given  under  the  statute  to  take  the 
place  of  the  original.  This  ease,  therefore,  throws  no  light 
on  the  present  In  CUy  of  Chicago  v.  Oage  the  statute 
under  consideration  provided  that  if  the  bond  were  not 
given  in  the  time  provided  by  law  the  person  elected  '*  shall 
be  deemed  to  have  refused  .the  office;"  and  another  pro- 
vision of  the  statute  was  that  in  such  event  the  office  ''shall 
become  vacant/'  The  court  in  this  case  based  its  decision 
upon  the  ground  that  the  statute  was  directory,  doing  so 
chiefly  from  considerations  of  public  policy  and  reluctance 
to  enforce  what  the  court  considered  a  forfeiture.  We  are 
of  the  opinion  that  the  decision  would  rest  on  safer  ground 
if  it  proceeded  upon  the  reasons  given  in  a  majority  of  such 
cases;  but  as  the  court  saw  fit  to  rest  it  upon  the  directory 
character  of  the  statute,  it  is  a  case  which  would  support 
the  contention  of  respondents  were  the  statutes  alike.  But 
actions  upon  bonds  given  out  of  time  and  direct  proceed- 
ings to  oust  an  officer  for  failing  to  qualify  according  to 
law  present  very  different  questions  for  consideration.  Be- 
fore leaving  this  class  of  cases  we  wish  to  observe  that  in 
a  number  of  them  the  court  held  the  bond  invalid  as  an 
official  bond,  but  sustained  it  as  a  voluntary  bond,  and 
wherever  this  course  was  adopted  the  decisions  tend  rather 
to  sustain  the  position  of  the  relator  than  that  of  the  re- 
spondents. 

A  few  of  the  cases  were  oollateral,  attacks  by  impeaching 
the  validity  of  the  acts  of  an  officer  who  qualified  too  late. 
Stokes  V.  Kirkpatrick^  1  Met.  [Ky.],  138,  was  a  motion  to 
quash  a  summons  on  this  ground.  The  statute  provided 
that  the  failure  to  qualify  as  required  by  law  "shall  be  a 
misdemeanor,  and  on  conviction  such  officer  shaU  be  re- 
moved from  office  by  judgment  of  the  oourt  where  theixm- 
viction  is  had/'  Another  provision  of  the  statute  was  that 
in  such  case  the  office  "shall  be  considered  vacant"  The 
court  held,  oonstruing  these  two  provisions  together,  that 


Vol.  46]       SEPTEMBER  TERM,  1895.  623 


State  ▼.  Lansing'. 


the  office  only  beoame  vacant  on  convietioD  and  judgmertt^ 
We  do  not  see  how  a  different  result  could  be  reached  under 
such  a  statute;  but  it  has  no  application  to  this  cnse.  Of 
a  very  different  character  is  the  case  of  dark  i%  EnniSf  45 
N.  J.  Law,  69.  The  statute  providtnl  that  if  such  officer 
^^  shall  n^lecty  refuse,  or  be  unable  to  give  bond  with  sure- 
ties as  aforesaid,  agreeably  to  the  direutioiiH  of  this  act^  at 
the  time  or  times  herein  limited,  the  office  of  such  sheriff 
shall  immediately  expire,  and  be  deemed  and  taken  to  be 
vacant,  and  if  such  sheriff  shall  thereafter  [»re»uine  to  exe- 
cute the  office  of  sheriff,  then  all  lii^  acts  and  proceed- 
ings done  under  color  of  office  shall  be  ab^liitely  voifl." 
The  court,  reviewing  decisions  under  different  atatutes, 
reached  the  marvelous  conclusion  tliat  the  office  did  not 
expire  and  that  the  sheriff's  acts  and  proceedings  were  not 
void.  The  constitutionality  of  the  stJitnte  w^h  not  donbted, 
and  the  case  is  perhaps  the  clearest  instance  wlticli  has  ever 
fallen  within  the  writer's  observation  of  a  court's  under- 
taking byju<lioiaI  interpretation  to  repeal  a  valiil  legislative 
enactment,  because  in  the  judgment  of  tfje  court  a  ditf'ereut 
law  would  be  more  desirable.  Such  luitliurity  we  emphat- 
ically refuse  to  follow. 

Still  another  class  of  cases  is  illuslnitHl  by  Ex  parte 
Candee^  48  Ala.,  386,  and  State  t;.  CamcaU,  10  Ark.,  156. 
These  were  cases  whereby  it  was  son^fH  to  oust  an  officer 
who  had  already  been  regularly  iiidtictoil  into  office,  and 
they  proceed  upon  the  ground  that  un  (office  so  acquired  is 
a  vested  property  right  of  which  the  ineunibent  caunot  be 
divested  without  due  process  of  law.  TJial  the  court  in 
each  case  took  this  view  is  evident  {'n\n\  hiter  decisions 
of  the  same  states.  Thus,  Siate  v.  Tucker,  54  Ala*,  205, 
expressly  overrules  J2r  parte  Candte,  aw  vvell  as  Sprowi  v. 
Lawrence^  aupi'a,  in  so  far  as  those  cases  expresseil  the  opin- 
ion that  the  failure  to  qualify  within  time  oponited  as  a  de- 
feasance and  not  as  a  condition  precedent,  and  Fairoufr  v, 
ShareSf  37  Ark.,  386,  distinguished  Shde  v.  Camea^l^  on 


624  NEBRASKA  REPORTS.  [Vol.  46 


State  ▼.  LanriD^. 


the  ground  that  the  latter  was  a  proceeding  to  oust  an 
officer  already  inducted,  while  Falconer  v.  Shores  raised  the 
question  as  to  whether  the  officer  had  ever  l)een  properly 
inducted;  the  court  holding  that  he  had  not,  because  he  did 
not  tender  his  bond  within  the  time  provided  by  law,  that 
this  wa&  a  condition  precedent  to  his  taking  office,  and  that 
he  had  thereby  lost  all  right  thereto. 

We  now  reach  a  clieiss  of  cases  more  directly  in  point, 
and  several  of  these,  if  we  disregard  the  peculiar  phrase* 
ology  of  our  own  statute,  sustain  the  respondent's  con- 
tention.    State  V.  Churchill^  41  Mo.,  41,  was  an  action  in 
quo  warranto.     The  statute  is  not  cited,  but,  as  nearly  as 
the  writer  can  ascertain,  the  statute  tlien  in  force  required 
the  giving  of  a  bond  in  ten  days,  but  contained  no  provis* 
ion  for  the  consequences  of  a  failure  to  give  it;  while  an- 
other section  provided  for  the  renewal  of  bonds  and  for  a 
forfeiture  of  the  office  for  failure  to  properly  renew  them. 
The  court  held  that   the  provision  in  regard  to  original 
bonds  was  directory  only^  and  we  can  see  no  fallacy  in  that 
conclusion  under  such  a  statute.     Other  Missouri  cases  are 
to  the  same  effect.     Worley  v.  Smithy  81  N.  Car.,  304,  was 
also  quo  warranto,  and  the  court  held  that  the  incumbent 
remains  legally  in  office  until  ousted  by  judicial  proceed- 
ings.    The  statute  is  not  quoted,  but  from  the  language  of 
the  court  it  would  seem  that  its  provisions  were  manifestly 
to  that  effect,  although  the  court  does  not  intimate  what  the 
proceedings  should   be,  and  unless  the  statutes   provided 
special  proceedings,  we  cannot  see  how  they  could  be  brought 
unless  by  quo  warranto^  as  was  attempted.     Stale  o.  iiti^, 
4  Wash.,  234,  was  an  action  in  the  nature  of  quo  warranto. 
The  statute  provided  that  for  a  failure  to  qualify  within 
time  the  office  ''shall  become  vacant.''     The  court  said  that 
''courts  abhor  forfeitures,"  and  that  therefore  the  statute 
should  be  construed  as  directory,  or,  to  use  the  preciae  lan- 
guage of  the  court, "  declaratory,"  but  adds  that  if  the  statute 
had  provided  that  the  office  should  '*  ipso  facto"  becoaie  va- 
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cant,  a  diflPereDt  question  would  be  presented.  From  the  de- 
cision two  judges  out  of  five  dissented;  and  to  courts  inclined 
to  adopt  the  policy  of  construction  followed  by  the  New 
Jersey  court  in  Clark  v.  -Rinw,  we  would  commend  a  perusal 
of  the  dissenting  opinion  of  Judge  Dunbar  in  State  v.  Ruff, 
who  said  :  '^  Nor  do  I  think  that  a  plain  statutory  enactment, 
setting  forth  specifically  circumstances  under  which  an  oflBce 
becomes  vacant,  should  be  construed  out  of  existence  by  the 
mere  statement  of  the  theoretical  rule  that  '  forfeitures  are 
abhorred  by  the  courts/  What  the  courts  abhor  should 
be  of  very  little  consequence.  The  vital  question  is,  what 
did  the  legislature  intend?  I  think  it  is  an  excellent  idea 
for  courts  to  give  to  statutory  language  its  plain  and  ordi- 
nary meaning."  In  Commisaioners  of  Knox  County  v.  John- 
son,  124  Ind.,  145,  there  was  an  ap|>eal  from  the  refusal 
of  the  commissioners  to  accept  a  bond  tendered  out  of  time. 
The  statute  provided  that  on  a  failure  to  present  the  bond 
within  time  the  oflBce  ''shall  immediately  become  va- 
cant.^'  The  opinion  of  the  court,  written  by  Judge  Elliott, 
is  to  the  effect  that  the  statute  was  directory,  and  not 
mandatory,  and  that  the  failure  to  file  the  bond  within 
time  did  not  vacate  the  office.  On  this  i)oint  the  court 
cites,  among  other  cases,  Staie  v.  Porter,  7  Ind.,  204,  and 
Mayor  of  City  of  Indianapolis  r.  Geisel,  19  Ind.,  344.  We 
have  already  commented  upon  State  v.  Porter.  Mayor  of 
City  of  Indianapolis  v.  Geisel  grew  out  of  the  following 
facts:  Geisel  and  others  had  been  elected  councilmeu  from 
the  eight  and  ninth  wards  of  Indianapolis.  They  took 
the  oath  of  office  and  presented  their  certificates  of  election. 
Thereupon  a  motion  was  made  in  the  council  to  exclude 
them,  to  which  an  amendment  was  offered  as  follows: 
''That  as  too  many  democrats  lived  in  said  wards  (eighth 
and  ninth),  the  judiciary  committee  be  directed  to  report 
an  ordinance  repealing  the  ordinance  creating  said  wards.'' 
This  motion,  with  the  amendment,  was  carried.  The  circuit 
court  issued  a  mandate  commanding  the  council  to  admit 
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the  ezdnded  memberSy  and  the  supreme  ooart  affirmeil  the 
judgment  in  a  brief  opinion  discussing  no  question  of  law. 
The  syllabus  of  the  ease  is  as  follows:  ''There  is  no  point 
of  interest  decided  herein,  but  the  facility  with  which  objects 
may  sometimes  be  attained  by  the  Maw's  delay'  is  well 
illustrated.''  The  other  Indiana  cases  cited  by  Judge  El- 
liott were  cases  decided  without  an  opinion,  simply  referring 
to  the  last  case.  On  this  slender  basis  of  authority  Judge 
Elliott  based  his  opinion,  and  the  court  its  decision,  in 
Commisaioners  of  Knox  County  v,  Johnson,  apparently  for- 
getting and  in  nowise  referring  to  the  fact  that  in  State  v. 
Johnson,  100  Ind.,  489,  the  court  had  unanimously  held. 
Judge  Elliott  himself  writing  the  opinion,  that,  under  a 
statute  providing  that  for  a  failure  to  present  his  bond 
within  the  time  limited  the  ''office  shall  become  vacant," 
the  person  elected  lost  all  right  to  the  office  and  could  not 
thereafter  present  his  bond  and  require  its  approval.  With 
all  due  respect  to  the  Indiana  court  we  must  protest  that 
such  a  line  of  decisions  does  not  appeal  to  one's  reason. 
Of  all  the  cases  cited  in  support  of  the  position  of  the 
respondents,  that  most  nearly  in  point  is  the  case  of  Atch- 
qfalaya  Bank  v.  Dawson,  13  La.,  497.  The  charter  oC 
the  bank  provided  that  for  a  failure  or  refusal  to  pay  specie 
for  the  period  of  ninety  days,  the  charter  should  "  become 
ipso  facto  forfeited."  The  court  held  that  this  statute  did 
not  mean  what  it  said;  that  the  words  "ipso  facto^'  lent 
no  force  to  the  act,  and  that  the  failure  to  pay  specie  was 
only  a  ground  of  forfeiture  and  did  not  work  a  forfeiture ; 
but  the  court  seems  to  have  been  moved  to  a  decision  of 
this  case  by  the  fact  that  it  was  an  attempt  by  collateral 
proceedings  to  question  the  existence  of  a  corporation  and 
did  not  consider  that  its  decision  had  any  bearing  on  a  case 
like  the  present,  because  State  v.  Beard,  34  La.  Ann.,  273, 
was  a  case  precisely  like  the  case  we  are  considering,  the 
statute  providing  that  the  failure  to  qualify  within  the  time 
provided  "shall  operate  a  vacation  of  such  office,"  and  the 
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court  held  that  a  failure  to  so  qualify  within  the  statutory 
time  forfeited  all  rights  to  the  office,  tliat  the  office  by  that 
fact  became  vacant  and  an  appointment  might  be  made  to 
fill  the  vacancy,  citing  Hwrford  v.  (My  of  Omaha^  4  Neb., 
336. 

So  far  as  the  cases  we  have  already  referred  to  offer  any 
support  for  the  position  of  the  respondents,  they  are  met 
by  the  following  cases  holding  that  a  failure  to  qualify 
within  time  is  a  failure  to  perform  a  condition  precedent  to 
the  right  of  taking  the  office.  For  the  sake  of  brevity  we 
omit  a  full  quotation  of  the  statutes  and  quote  only  the 
words  which  follow  what  is,  in  substance,  the  premise  that 
"a  failure  to  qualify  within  the  time  provided," etc.:  "Shall 
forfeit  his  right  to  the  office."  {Falconer  v.  Shores,  37  Ark., 
386.)  •* Becomes  vacant."  {Peop/e  v.  Taylor,  67  Cal.,  620; 
People  V.  Perkins,  85  Cal.,  509;  People  v.  Shorb,  100  Cal., 
637.)  "Shall  become  vacant."  (State  v.  Matheny,  7  Kan., 
327.)  "Vacates  his  office."  {SiaU  v.  Tucker,  54  Ala.,  205, 
overruling,  on  this  point,  Sprowl  v.  Lawrence,  33  Ala., 674, 
and  Mx  parte  Candee,  48  Ala.,  386,  relied  on  by  respond- 
ents.) "Deemed  vacant."  {In  re  Office  of  Attorney  Gen- 
.  eral,  14  Fl'a.,  277.)  "Shall  be  vacant."  {State  v,  Johnson, 
100  Ind.,  489.)  "Shall  operate  a  vacation  of  office."  (State 
V.  Beard,  34  La,  Ann.,  273.)  "Shall  thereby  become  va- 
cant." {Bennett  v.  Slate,  58  Miss.,  566.)  "Shall  immedi- 
ately become  vacant."  (People  v.  Common  Council  of  City  of 
Brooklyn,  77  N.  Y.,  503.)  "Before  entering  upon  the  dis- 
charge of  any  functions  as  officers  of  this  state,  must  take 
and  subscribe  the  following  oath,"  (Childrey  v.  Rady,  77 
Va.,  518;  Owens  v,  O'Brien,  and  three  other  cases,  78  Va., 
116.) 

It  will  thus  be  seen  that  the  overwhelming  weight  of 
authority,  under  statutes  much  less  mandatory  than  our 
own,  is  to  the  effect  that  where  a  time  is  prescribed  within 
which  one  in  order  to  be  inducted  into  an  office  must  take 
the  oath  or  file  a  bond,  the  taking  of  the  oath  or  the  filing 
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of  the  bond  is  a  condition  precedent  to  the  right  to  enter 
upon  the  oflBce,  and  that  the  right  is  absolutely  lost  by  a 
failure  to  perforin  the  condition  within  the  time  limited. 
There  is  no  question  involved  in  this  case  as  to  whether  the 
holding  of  an  oflSce  is  a  vested  property  right.  It  is  not 
here  contended  that  there  is  anything  in  our  constitution 
which  prohibits  the  legislature  from  requiring  an  oath  of 
oflSce  or  the  giving  of  a  bond  as  a  condition  precedent  to 
the  exercise  of  official  functions.  The  only  question  is 
whether  the  legislature  has  required  it.  Were  the  statute 
much  less  distinct  in  its  terms,  and  were  we  to  follow  the 
general  current  of  authorities  elsewhere,  we  would  be 
obliged  to  hold  that  such  a  condition  precedent  did  attach; 
but  evidently  for  the  purpose  of  permitting  no  room  for 
doubt  upon  the  question,  the  legislature  has  adopted  lan- 
guage which,  as  strongly  as  any  language,  could,  conveys 
the  idea  that  the  bond  must  be  filed  within  the  time  lim- 
ited or  the  person  elected  loses  all  right  to  the  office.  The 
language  of  the  statute  is  that  a  neglect  to  have  the  bond 
approved  and  filed  within  the  time  limited  shall  "  ipsofcuUo" 
vacate  the  office.  If  possible,  in  construing  a  statute  every 
word  thereof  must  be  given  effect,  and  if  we  give  the  term 
*Hp80 facto"  any  effect  it  must  be  in  the  way  indicated.  The 
term  has  in  law  a  very  well  defined  signification.  Rapalje's 
Law  Dictionary  defines  it "  by  the  very  act  itself."  Anderson's 
Law  Dictionary  defines  it  ^'  by  the  mere  fact."  Bou vier  de- 
fines it  ''by  the  fact  itself.  By  the  mere  fact, a  proceeding 
ipso  facto  void  is  one  which  has  not  prima  facie  validity  but 
is  void  ab  initio"  Possibly  a  closer  translation  of  the  Latin 
term  would  be  ''  by  the  fact  itself,"  but  under  any  po^ible 
construction  of  the  term,  if  we  are  to  give  it  any  force,  it 
means  that  the  failure  to  file  the  bond  within  the  time  lim- 
ited shall  of  itself  operate  a  vacation  of  the  office,  and  not 
that  a  judgment  of  a  court  based  upon  thatfailare  shall  be 
required  to  operate  such  vacation.  When  the  qaestion  was 
first  proposed  to  us^  we  recalled  to  oar  minds  the  ase  of 
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the  term  in  discassionsof  the  law  in  relation  to  forfeitures, 
for  the  purpose  of  distinguishing  forfeitures  which  took 
place  because  pf  oflBce  found  from  forfeitures  ipso  facto, — 
that  is,  by  reason  of  the  event  creating  the  forfeiture  in- 
dependent of  judicial  action;  but  the  generally  accepted 
signification  of  the  term,  coupled  with  its  use  in  cases  like 
the  present,  renders  it  unnecessary  for  us  to  investigate  the 
authorities  from  the  standpoint   suggested.     Among   the 
cases  presenting  questions  precisely  like  that  before  us,  in 
which  the  term  **  ipso  facto'*  is  used  in  the  sense  of  causing 
the  failure  to  file  the  bond  itself  to  vacate  the  office  with, 
out  the  necessity  of  any  judicial  proceeding  to  accomplish 
that  object,  are  the  following:  Stale  t\  Beards  34  La.  Ann., 
273 ;  Slate  v.  Peck,  30  La.  Ann.,  280 ;  Slate  v.  Cooper,  53 
Miss.,  616;  Bennett  v.  State,  58  Miss.,  556;  Kearney  v. 
Andrews,  10  N.  J.  Eq.,  70 ;  People  v.  Carrique,  2  Hill 
[N.  Y.],  93;  People  v,  Nostrand,  46  N.  Y.,  381 ;  Foot  v. 
StUea,  57  N.  Y.,  399 ;  PeopU  v.  Orun,  58  N.  Y.,  295 ; 
Stale  ».  Ruff,  4  Wash.,  234 ;  King  v.  Godwin,  Douglas 
[Eng.],  398;    MHward  v.  Thatcher,  2  T.  R.  [Eng.],  81. 
In  each  of  the  foregoing  cases  the  term  was  used,  and  pre- 
cisely in  this  sense,  and  these  cases  cover  most  of  the  states 
which,  under  different  statutes,  have  adopted  the  directory 
theory,  implying  clearly  that  the  use  of  this   particular 
term  in  the  statutes  of  those  states  would  have  compelled 
a  different  result  and  one  in  accordance  with  our  conclusion 
and  with  the  weight  of  authority  elsewhere.    We  therefore 
think  that  whether  the  result  be  reached  by  a  review  of  the 
authorities  or  by  an  inspection  of  the  statute  itself,  our 
legislature  has  declared  in  unmistakable  terms  that  where 
an  official  bond  is  required  it  must  be  filed  within  the  time 
provided  by  law,  and  that  its  filing  within  time  is  a  con- 
dition  precedent  to  the  induction  into  office  of  the  p*^r- 
son  elected;  that  Lansing  did  not  present  his  bond  within 
time;  that  he  failed  thereby  to  perform  a  condition  prece- 
dent, and  that  he  thereby  lost  all  right  to  claim  the  office 
38 
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unless  his  right  was  saved  by  a  constitutional  question^ 
which  next  arises  for  consideration. 

The  constitution  (article  3,  section  20)  provides :  ''All 
oflSces  created  by  this  constitution  shall  become  vacant  by 
the  death  of  the  incumbent,  by  removal  from  the  state, 
resignation,  conviction  of  a  felony,  impeachment,  or  becom- 
ing of  unsound  mind."  It  is  contended  that  the  expres- 
sion of  these  events  as  creating  vacancies  is  the  exclusion 
of  all  others,  and  there  are  a  few  decisions  in  other  states 
lending  color  to  the  argument  It  would  be  a  sufficient 
answer  to  this  contention  to  say  that  this  court  has  always 
carried  in  view  the  principle  that  the  state  constitution  is 
not  to  be  considered  as  a  grant  of  power,  but  that  its  pro- 
visions are  purely  restrictive  and  that  legislation  is  valid 
unless  prohibited  by  the  state  or  the  federal  constitution. 
Therefore,  in  such  cases  as  the  present,  the  maxim  '*  Ex- 
pressio  unius  eat  exclusio  alierius"  is  not  applicable,  and 
tlie  legislature  may  adopt  any  provision  not  prohibited  by 
the  constitution.  {State  v.  Lancaster  County^  4  Neb.,  537; 
State  V.  Dodge  County,  8  Neb.,  124;  Slate  p.  Bean,  16  Neb., 
681 ;  Shaw  v.  Staie,  17  Neb.,  334.)  To  put  it  diflTerently, 
the  constitutional  provision  quoted  creates  a  vacancy  upon 
the  happening  of  any  of  the  events  covered  by  the  provis- 
ion, and  the  legislature  would  be  prohibited  by  that  pro- 
vision from  enacting  any  law  whereby  such  an  event  would 
not  create  a  vacancy.  But  it  is  not  prohibited  from  enact- 
ing that  vacancies  shall  be  otherwise  created.  But  aside 
from  this,  section  20,  article  3,  of  the  constitution  mani- 
festly refers  to  events  occurring  after  an  induction  into 
office.  The  case  presented  is  not  one  of  that  character.  It 
is  not  the  case  of  ousting  one  already  legally  inducted  into 
office  for  events  occurring  after  his  induction,  but,  on  the 
contrary,  it  is  questioning  the  right  of  one  to  claim  an  office 
in  the  beginning.  The  distinction  has  already  been  alluded 
to,  but  throughout  it  should  be  borne  in  mind  that  we  are 
here  discussing  the  right  of  a  person  to  claim  a  term  of 
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oflBce,  and  not  the  right  of  another  or  of  the  public  to  oust 
one  from  a  term  already  legally  begun. 

The  next  question  which  arises  is  as  to  the  right  of  the 
relator  himself  to  claim  the  office.  Section  21,  article  6,  of 
the  constitution,  provides:  "In  case  the  office  of  any  judge 
of  the  supreme  court,  or  of  any  district  court,  shall  become 
vacant  before  the  expiration  of  the  regular  term  for  wliicli 
he  was  elected,  the  vacancy  shall  be  filled  by  appointment 
by  the  governor,  until  a  successor  shall  be  elected  and  quali- 
fied, and  such  successor  shall  be  elected  for  the  unexpired 
term  at  the  first  general  election  that  occurs  more  than 
thirty  days  after  the  vacancy  shall  have  happened.  Va- 
cancies in  all  other  elective  offices  provided  for  in  this  arti- 
cle [which  includes  the  office  of  county  judge]  shall  be 
filled  by  election,  but  when  the  unexpired  term  does  not 
exceed  one  year,  the  vacancy  may  be  filled  by  appointment,, 
in  such  manner  as  the  legislature  may  provide."  There- 
fore, in  case  of  vacancy  in  the  office  of  the  county  judge, 
the  constitution  does  not  provide  for  filling  the  vacancy, 
but  the  general  provision  applies,  that  it  shall  be  by  elec- 
tion; provided,  however,  that  where  the  unexpired  term 
does  not  exceed  one  year  the  vacancy  may  be  filled  by  ap* 
pointment  as  the  legislature  uiay  provide.  The  legislature 
has  provided  as  follows:  '*  Vacancies  shall  be  filled  in  the 
following  manner:  In  the  office  of  the  reporter  of  the  su- 
preme court,  by  the  supreme  court;  in  all  other  state  and 
judicial  district  offices,  *  *  *  by  the  governor.  *  *  * 
In  county  and  precinct  offices,  by  the  county  board."  (Com- 
piled Statutes,  sec.  103,  ch.  26.)  ''Appointments  under  the 
provisions  of  this  chapter  shall  be  in  writing  and  continue 
until  the  next  election  at  which  the  vacancy  can  be  filled, 
and  until  a  successor  is  elected  and  qualified."  (Sec.  105.) 
"Vacancies  occurring  in  the  office  of  county  judge  *  *  * 
shall  be  filled  by  appointment  as  provided  in  section  one 
.  hundred  and  three."  (Sec.  107.)  Here  the  unexpired  term 
did  exceed  one  year  and,  therefore,  was  to  be  filled  by  elec- 
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tion.  Whether  it  would  have  been  proper,  under  existing 
laws,  to  have  filled  the  vacancy  by  appointoaent  until  the 
election  is  not  a  question  involved  in  this  case,  and  is  one 
which  we  do  not  consider,  because,  conceding  that  a  va- 
<»ncy  existed  which  should  have  been  filled  by  appointment 
provisionally,  the  failure  of  the  proper  oflScers  to  make  the 
appointment  would  render  it  none  the  less  necessary  to  fill 
the  office  by  election  at  the  succeeding  general  election. 
There  is,  so  far  as  we  can  find,  no  provision  for  a  special 
election  in  such  case,  and  if  there  were  one,  the  failure  of 
the  proper  officers  to  call  such  special  election  would  not 
•deprive  the  electors  at  the  next  general  election  of  the  right 
or  of  the  duty  of  filling  the  office. 

This  brings  us  to  the  final  question — the  validity  of  the 
election  in  so  far  as  it  may  be  affected  by  the  fact  that  the 
office  of  county  judge  was  not  one  included  in  the  notice  of 
election  for  1894.  In  State  t.  Skirving,  19  Neb.,  497, 
which,  by  the  way,  is  also  in  point  ou  the  principal  ques- 
tion presented,  it  was  said  that  the  exercise  of  the  right  to 
fill  such  a  vacancy  did  not  depend  on  the  notice  or  want  of 
one.  That  it  was  generally  understood  by  the  electors  of 
the  county  that  a  vacancy  existed  and  they  sought  to  fill 
said  vacancy,  nearly  all  having  cast  their  ballot  for  one  of 
the  candidates  named.  It  was  therefore  held  that  the  elec- 
tion was  valid,  but  the  court  disclaimed  any  intention  of 
passing  upon  the  question  as  to  the  validity  of  such  an 
election  had  but  a  small  i)ereentage  of  the  voters  partici- 
pated therein.  In  State  t.  Thayer^  31  Neb.,  82,  the  court 
allowed  a  writ  of  mandamus  to  compel  the  canvass  of  the 
votes  under  similar  circumstances.  The  governor  had  not 
included  in  his  proclamation  of  the  election  the  filling  of 
the  office  in  question.  The  court  held  that  the  provision 
in  regard  to  proclamation  was  one  of  convenience  for  the 
purpose  of  calling  attention  to  the  contingency,  but  said: 
^'It  is  not  believed  that  it  touches  the  foundation  of  the 
right  and  power  of  the  people  under  the  statute  to  fill  sach' 
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vacancy  at  the  general  election  designated  by  law/'  and 
added  thereto  the  statement  that  '*  whether  the  people  had 
executed  their  right  doubtless  may  in  some  instances  de- 
pend upon  the  fact  of  their  having  actual  notice  of  the  ex- 
istence of  a  vacancy."  In  State  v.  Van  Camp^  36  Neb.,  91, 
State  V,  Thayer,  supra,  was  approved.  TIiIh  case  related 
to  the  regularity  of  a  nomination  under  what  is  called  the 
''Australian  Ballot  Law/'  it  being  claimed  that  the  nomi- 
nation was  irregular  l)ecause  one  county  was  not  included 
in  the  call  for  the  convention  and  was  not  represented.  The 
court  said  it  would  not  **so  construe  the  law  as  to  disfran- 
chise the  voters  of  that  county  for  any  such  irregularity." 
Here  the  information  alleges  that  it  was  generally  known 
that  the  relator  and  one  Wilson  were  candidates  for  the 
oflBoe  of  county  judge  to  fill  the  vacancy  and  that  together 
they  received  the  votes  of  more  than  half  the  voters  voting 
at  the  election.  The  case  therefore  falls  within  the  rule  in 
the  foregoing  decisions,  and  the  election  was  valid,  not- 
withstanding the  fact  that  the  filling  of  this  office  was  not 
one  of  the  objects  included  in  the  notice  of  election. 

What  has  been  said  in  this  opinion  relates  to  the  case 
under  consideration  as  presented  by  the  record,  and  to  the 
statutes  brought  under  consideration.  We  do  not  wish  to 
be  understood  as  questioning  the  propriety  of  those  decis- 
ions which  hold  provisions  of  the  general  character  referre<l 
to  directory  rather  than  mandatory,  where  the  language  is 
ambiguous  or  fairly  susceptible  of  that  interpretation.  We 
are,  however,  compelled,  in  order  to  avoid  judicial  legisla- 
tion, to  reach  the  conclusion  already  indi(*ated  in  this  case- 
Whether  or  not  the  law  is  wise  is  a  question  with  which 
the  court  has  nothing  to  do.  The  legislature  has  declared 
it,  its  constitutionality  has  not  been  questioned,  and  our 
sole  office  is  to  determine  the  legislative  intent.  The  con- 
sequences are  matters  for  legislative  consideration  and  not 
for  the  consideration  of  the  court. 


Revkrskd  and  remanded. 
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NoRVAiii  C.  J.y  and  Ragan,  C,  disseoting. 

It  is  evident  that  the  question  whether  Lansing's  fail- 
ure to  execute,  have  approved,  and  filed  his  official  bond 
by  the  first  Thursday  after  the  first  Tuesday  in  January, 
1894,  created  a  vacancy  in  the  office  of  county  judge,  must 
depend  upon  the  construction  of  the  following  language 
found  in  section  15,  chapter  10,  Compiled  Statutes:  ''His 
office  shall  thereupon  ipso  fado  become  vacant."  What 
is  the  meaning  of  the  expression  ''shall  thereupon  ipso 
facto  become  vacant"?  We  think  a  fair  construction  of 
this  phrase  is  that  "his  office  shall  at  that  time,  by  reason 
of  such  neglect,  become  vacant."  Is  this  section  of  the 
statute  mandatory  or  directory  merely? 

In  State  v.  Malheney^  7  Kan.,  327,  the  statute  under 
consideration  provided:  "The  bond  and  oath  of  the  county 
clerk  must  be  filed  with  the  treasurer  of  the  county,"  etc 
'^  Every  county  office  shall  become  vacant  upon  the  refusal 
or  neglect  of  the  officer  to  deposit  his  oath  and  bond  of  of- 
fice within  the  time  prescribed  by  law."  Matheney  was 
elected  county  clerk,  executed  his  bond,  and  took  the  oath 
of  office  required  by  law,  and  within  the  time  required 
by  law,  and  entered  upon  the  duties  of  his  office,  but  neg- 
lected to  deposit  his  oath  and  bond  with  the  county  treas- 
urer within  the  time  prescribed  by  the  statute,  and  the  court 
held  that  the  failure  of  Matheney  to  deposit  his  bond  and 
oath  of  office  with  the  county  treasurer  of  the  county  within 
the  time  required  by  law — twenty  days  after  his  term  of  of- 
fice began— created  a  vacancy  in  the  office.  The  court  said : 
"There  can  be  no  mistake  as  to  the  meaning  of  these  stat- 
utes. Whatever  may  be  the  rule,  independent  of  the  stat- 
ute, the  plain  provision  of  the  law  is,  that  not  only  a  refusal, 
but  a  neglect  simply,  to  deposit  the  official  oath  and  bond 
within  the  time  prescribed  vacates  the  office.  We  may  not 
add  to  nor  take  from  the  law.  It  may  seem  a  matter  of 
trivial  importance  whether  a  bond  and  oath,  executed  and 
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taken,  are  filed  withio  twenty  or  thirty  days;  but  that  is  a 
matter  for  the  I^islature  to  coDsider.  Tiiey  have  power 
to  establish  a  rule.  Having  established  it,  our  plain  duty 
is  to  enforce  it*' 

A  statute  of  California  provided:  "An  office  becomes 
vacant  on  the  happening  of  either  of  the  following  events 
before  the  expiration  of  the  term :  *  *  His  [the  officer 
elect's]  refusal  or  neglect  to  file  his  official  oath  or  bond 
within  the  time  prescribed."  (Political  Code  of  California, 
sec.  996.)  Taylor  was  duly  elected  sberiSTy  but  neglected 
to  file  his  official  oath  or  bond  within  the  time  prescribed 
by  the  statute  and  the  supreme  court  of  that  state  in  PeopU 
V.  Taylor,  57  Cal.,  620,  held  that  the  neglect  to  file  the 
bond  within  the  time  prescribed  created  a  vacancy  in  the 
office. 

The  charter  of  the  city  of  Brooklyn,  New  York,  provided 
that  if  an  alderman  of  said  city  should  be  elected  to  and 
accept  any  other  public  office,  "  his  office  as  said  alderman 
shall  immediately  become  vacant.'^  One  O'Reilly  was  an 
alderman  in  the  city  of  Brooklyn,  and  while  holding  that 
office  was  elected  to  and  accepted  the  office  of  congressman 
of  the  United  States,  and  the  court  of  appeals  of  New 
York,  in  People  v.  Common  CouneUofthe  City  of  Brooklyn^ 
77  N.  Y.,  503,  held  that  O'Reilly's  acceptance  of  the  of- 
fice of  congressman  created  a  vacancy  in  the  office  of  al- 
derman. The  court,  in  effect,  held  that  the  quoted  statutes 
were  mandatory. 

There  are  otjier  cases  holding  that  such  a  statute  as  the 
one  we  have  under  consideration  is  mandatory ;  but  we 
think,  however,  that  the  weight  of  authority  is  to  the  effect 
that  all  such  statutes  are  directory. 

A  statute  of  New  Jersey  provided  that  sheriff's  should 
renew  their  bonds  in  November  annually;  and  ''That  if 
uny  sheriff  *  *  *  shall  neglect,  refuse,  or  be  unable 
to  give  the  bond  with  sureties  as  aforesaid  *  *  "*"  at 
the  time  or  times  herein  limited,  the  office  of  such  sheriff 
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shall  immediately  expire  aod  be  deemed  and  taken  to  be 
vacant."  (Be vision  of  New  Jersey,  p.  1099,  sec.  10,)  The 
statute  further  provided:.  ''All  such  acts  and  proceed- 
ings done  [by  a  sheriff]  under  color  of  office  [after 
having  neglected  or  refu:^  to  ranew  his  bond]  shall  be 
absolutely  void."  The  supreme  court  of  New  Jersey,  in 
Clark  V.  EnniSf  45  N.  J.  Law,  69,  construing  these  stat- 
utes, said:  ''  It  is  clear,  I  think,  both  upon  reiison  and  au- 
thority, that  a  statute  declaring  an  office  vacant  for  some 
act  or  omission  of  the  incumbent  after  he  enters  upon  his 
duties  does  not  execute  itself;"  and  held,  in  effect,  that  the 
statute  was  directory. 

The  charter  of  the  city  of  Chicago  provided  that  all  city 
officers  who  were  required  to  give  bouds  for  faithful  per- 
formance of  official  duties  should  ''file  their  bonds  with 
the  city  clerk  within  fifteen  days  after  their  election,"  etc. 
The  charter  further  provided  that  when  bonds  should  not 
be  filed  with  the  city  clerk  within  fifteen  days  after  the  of* 
ficial  canvassing  of  the  votes,  "the  person  so  in  default 
should  be  deemed  to  have  refused  said  office,  and  the  same 
should  be  fillcnl  by  appointment  as  in  other  cases;"  and  in 
case  a  bond  so  filed  should  not  be  approved  and  a  satisfac- 
tory bond  should  not  be  filed  within  fifteen  days  aft;er  snch 
disapproval,  the  person  so  in  default  should  "be  deemed 
to  have  refused  said  office,  and  the  same  should  be  filled  as 
above  provided;"  and  further,  the  charter  made  it  "the 
duty  of  the  clerk  to  notify  all  persons  elected  to  office  of 
their  election,  and  unless  such  persons  should  respectively 
qualify  within  fifteen  days  thereafter  the  office  should  be- 
come vacant."  It  was  held  in  Gty  of  Chicago  v,  Oage^  95 
111.,  593,  that  these  provisions,  in  respect  to  the  time  within 
which  official  bonds  were  required  to  be  filed,  were  not 
mandatory,  but  merely  directory.  The  municipal  authori- 
ties were  empowered,  in  their  discretion,  to  declare  a  va- 
cancy, or  to  waive  the  default  as  to  the  mere  time  of  filing 
the  bonds,  and  to  accept  and  approve  it  when  afterwards 
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filed.  The  mere  default  in  that  regani  would  oot,  of  itself, 
operate  to  vacate  tlie  office*  The  court  said  r  "TUe  poai- 
tion  hf  that  the  provision  requiring  a  bond  to  be  filed  by 
the  treasurer  elei^t  within  fifteen  days  after  the  official  (.Tin- 
vass  hag  been  det'lared  is  mandatory ,  and  that  a  faihire  to 
file  the  bond  within  the  time  eo  instanti^  upon  tlie  termina- 
tion of  the  time^  absolutely  vacates  the  office.  It  is  in- 
atsted,  on  the  contrary,  that  tEie  seetlonti  of  the  charter  uu 
this  subject  taken  together  were  intended  merely  to  em- 
power the  mayor  and  council,  in  their  dim^retioii^  to  declare 
a  vacancy  and  appoint  a  successor,  or  to  waive  I  lie  default 
m  to  the  mere  time  of  filing  bond,  and  to  ac^tpt  and  aj>- 
pfoveit  when  afterwards  filed;  therefore  a  iailure  to  file  in 
time  does  not  of  itself  annul  or  avoid  the  riglit  ur  title  to 
the  office,  but  merely  renders  It  voidubTe  or  ilefe^i^iitile. 
That  if  the  officer  files  his  bond  strictly  in  time^  his  right 
and  title  to  the  office  are  indefeasible.  If  he  filai  it  after- 
wards, and  it  be  accepted  and  approved,  his  right  and  title 
thereniwn  become  equally  indefeasible.  Thi^i  latter  seems 
a  reasonable  construction,  and  is  one  which  we  are  disf.Ki^eil 
to  adopt.  Gage  derival  his  title  to  the  office  from  elec- 
tion. The  law  does  not  favor  forfeitures,  and  'in  enforc- 
ing forfeitnres  courts  should  never  search  for  that  coiwlriic- 
Hon  of  language  wljich  must  produce  a  forfeiture,  when  it 
wiil  bear  another  reasonable  ctjustruction.'" 

A  statute  of  Washington  provided :  *'  Every  offit^e  whall 
become  vacant  upon  the  happening  of  either  of  the  following 
events:  *  *  »  His  [the  officer  elect'«]  refusal  or  neg- 
lect to  take  his  oath  of  office  within  the  time  prescribed  by 
law."  The  supreme  court  of  that  state  in  Slalt^  v.  Huff,  29 
Pac.  Rep.,  999,  construing  this  statute,  held  that  the  failure 
of  tl*e  officer  to  take  his  oath  of  offi<»  within  the  time  pre- 
scribed by  law  did  not  work  a  forfeiture  of  hi^j  right  to  the 
office,  but  simply  autliorized  the  proper  authorities  to  de- 
clare the  office  vacant,  and  fill  it  by  app()intme[it.  (Sce^  also, 
Stale  p.  JitsticeM  oftfie  County  Coitrtj  41   Mo.,  44;  S^k  t?. 
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CowUy  Court  of  Texas  County,  44  Mo.,  230 ;  Foot  v.  SiUt, 
67  N.  Y.,  399.) 

A  statute  of  Indiana  provided:  '^ County  school  su- 
perintendents, within  thirty  days  from  the  issuing  of 
the  proclamation  by  the  governor  announcing  the  mak- 
ing of  a  contract  for  furnishing  school  books,  and  every 
county  superintendent  hereafter  elected  before  he  enters 
upon  his  official  duties,  shall  enter  into  a  special  bond,  and 
upon  the  failure  of  any  county  school  superintendent  to 
give  such  bond  his  office  shall  become  immediately  vacant.'' 
A  county  school  superintendent  elected  after  the  passage  of 
the  act  gave  a  general  bond  and  entered  upon  his  duties^ 
but  failed  to  give  a  special  bond  within  thirty  days  after 
his  election.  In  Commisaionera  of  Knox  County  v.  Johnwn, 
24  N.  K  Rep.  [Ind.],  148,  the  supreme  court  of  that  state, 
construing  this  act,  said:  ''But  it  by  no  means  results  from 
the  construction  we  have  given  the  statute  that  tlie  appellee 
lost  his  title  to  the  office  to  which  he  was  elected  and  into 
which  he  had  been  legally  inducted.  It  is  held  by  our  own 
and  other  courts  that  statutes  requiring  official  l)onds  to  be 
filed  within  a  designated  time  are  directory  and  not  man- 
datory. Upon  this  question  the  authorities  are  harmoni- 
ous." The  court  then  cited  a  number  of  authorities  and 
coutinued:  ''This  rule  is  carried  very  far,  for  it  is  held, 
without  substantial  diversity  of  opinion,  that  unless  the 
statute  makes  the  filing  of  a  bond  within  a  limited  time  a 
condition  precedent  to  the  right  to  the  office,  a  failure  to 
file  it  within  the  time  prescribed  will  not  work  a  forfeiture 
of  the  right  to  the  office  nor  create  a  vacancy." 

A  statute  of  Louisiana  provided  that  for  the  failure  or 
refusal  of  a  bank  to  pay  specie  for  the  period  of  ninety 
days  its  charter  should  become  ipso  facto  forfeited.  In 
construing  this  statute  the  supreme  court  of  that  state,  in 
Atchafalaya  Bank  v.  Dawson,  13  La.,  497,  said:  "It 
would  certainly  be  difficult  to  find  in  our  language  stronger 
terms,  or  to  combine  them  with  more  force,  for  the  parpoae 
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of  ex  press!  ug  the  oousequences  of  an  act  *  *  *  It  is 
provided  *  *  *  that  on  the  suspension  or  refusal  of 
payment  in  specie  for  more  than  ninety  days,  the  charter 
shall  he  ipso  f ado  forfeited  and  void.  *  *  *  I  do  not 
understand  the  words  Hpso  facto '  as  having  any  other  im- 
port than  the  corresponding  term  'by  the  effect  of  the  act/ 
made  use  of  in  the  Code." 

Respondent's  case  falls  within  the  principle  of  these  last 
cited  caseSy  and  controlled  by  the  weight  of  authority  we 
reach  the  conclusion  that  said  section  15  is  directory,  and 
not  mandatory,  in  so  far  a^  its  provisions  are  under  consid- 
eration here;  that  the  section  is  not  self-executing;  that  the 
execution  and  filing  of  an  official  bond  by  respondent  for 
his  second  term  of  office  was  not  a  condition  precedent  to 
his  right  to  enter  upon  and  to  discharge  the  duties  of  his 
office  tor  the  second  term ;  that  since  res|)ondent  was  already 
in  office  as  county  judge,  was  re-elected  to  succeed  himself, 
and  since  he  held  under  his  first  election  and  qualification 
until  his  successor  should  be  elected  and  qualified  (Compiled 
Statutes,  sec.  104,  ch.  26),  he  held  office  under  his  second 
election  by  a  defeasible  title  from  the  time  of  his  neglect  to 
execute  and  file  his  official  bond ;  that  is,  he  held  the  office 
by  a  title  capable  of  l)eing  divestetl  at  any  time  by  the 
pro|ier  legal  authorities;  and  that  the  execution  and  filing 
of  his  official  bond  by  respondent,  coupled  with  the  neglect 
and  failure  of  the  proper  authorities  to  declare  the  offi(*e 
vacant  or  to  take  any  steps  to  that  end  prior  to  the  time 
that  respondent  did  execute  and  file  his  bond,  saved  the  for- 
feiture incurred,  and  barred  and  precluded  a  subsequent 
judgment  that  the  office  was  vacant  by  reason  of  respond- 
ent's default 
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N.  N.  Brumback  et  al.  v.  German  National  Bank 
OF  Beatrice. 

FiLVD  Dbckmbbb  7, 1895.     No.  0S2a 

1.  Jurors:  Challbnob:  Rsyibw.    Itistbeflettledlawof  thisstoto 

that  error  cannot  bo  predicated  npon  the  overraling  of  a  chal- 
lenge to  a  jaror  for  caoae,  when  the  record  does  not  disclose  that 
the  complaining  party  has  exhausted  all  his  peremptory  chal- 
lenges. 

2.  Negotiable  Instruments:  Principal  and  Subbtt.    When 

a  note  is  signed  by  the  principal  and  fonr  sureties,  an  agreement 
between  the  principal  and  snch  sureties  that  it  is  not  to  be  de> 
livered  to  the  payee  until  a  certain  other  person  signs  as  surety, 
which  condition  is  not  complied  with,  constitutes  no  defense, 
nnless  the  payee  had  notice  or  knowledge  of  the  agreement  at 
the  time  of  the  delivery,  or  of  fiusts  which  should  have  induced 
inquiry. 

3.  Instruotions:  Revibw.     It  is  not  roTsrsible  error  to  lefose  to 

give  an  instruction  not  applicable  to  the  evidence,  or  one  whidi 
has  been  covered  by  instructions  given  by  the  court  on  its  own 
motion. 

4.  Judgment  for  Plaintiff  in  Action  on  Note.    JSTaM,  That 

the  evidence  sustains  the  verdict 

6.  Trial:  Verdict.  It  is  not  error  to  refuse  to  submit  a  form  of 
verdict  to  the  jury  which  is  not  responsive  to  all  the  issues  in 
the< 


e.  Verdict:  Objbctions  to  Form.  Objections  to  the  form  of  a 
verdict  should  be  made  in  the  trial  court  at  the  time  of  its  ren- 
dition, to  be  of  any  avail  in  this  court  Roggtnkamp  ft  Sor- 
greaves,  39  Neb.,  640,  followed. 

Error  from  the  district  court  of  Gage  county.     Tried 
below  before  Bush,  J. 

J.  E.  Cobbeyy  for  plaintiffs  in  error. 

George  A.  Murphy,  contr<i. 
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NORVAL,  C.  J. 

This  action  was  brought  by  the  German  National  Bank 
of  Beatrice  against  the  plaintiffs  in  error  upon  a  promis- 
sory note,  of  which  the  following  is  a  copy: 
*' $1,500.  Beatrice,  Neb.,  May  1,  1892. 

"Sixty  days  after  date  I,  we,  or  either  of  us,  promise  to 
pay  to  the  German  National  Bank,  of  Beatrice,  Neb.,  or 
order,  fifteen  hundred  dollars,  value  received,  payable  at 
the  German  National  Bank  in  Beatrice,  Nebraska,  with 
interest  at  the  rate  of  10  per  cent  per  aunum  from  due. 

"Beatrice  Rapid  Transit  &  Power  Co., 
"By  N.  N.  Brumback,  PrM. 
"L.  E.  Spencer,  See'y. 

"L.  E.  Spencer. 

"N.  N.  Brumback. 

"S.  K.  Davis. 

"Chas.  L.  Schell/' 
The  petition  contains  the  usual  averments.  Two  an- 
swers were  filed,  one  by  the  Beatrice  Rapid  Transit  & 
Power  Company,  and  the  other  by  the  individual  defend- 
ants. The  answer  of  the  corporation  defendant  avers,  in 
effect,  that  it  executed  the  note  upon  the  *  understanding 
and  agreement  that  plaintiff  was  to  secure  the  signature 
of  one  G.  M.  Johnston  to  the  note,  and  that  the  secre- 
tary and  president  of  said  defendant  had  no  authority 
or  power  to  sign  said  note  upon  any  other  condition, 
which  fact  was  known  to  the  plaintiff  and  its  managing 
officer;  that  the  note  was  only  to  be  delivered  ui)on 
Johnston's  signature  to  said  note  being  obtained  by  said 
plaintiff,  and  that  said  condition  has  never  been  fulfilled  or 
carried  out.  The  individual  defendants  answer  setting  up 
that  they  each  signed  the  note  as  surety,  and  upon  the  ex- 
press understanding  that  it  should  not  be  delivered  and  was 
not  to  be  a  binding  obligation  until  the  same  was  signed  by 
each  of  the  individual  defendants  and  the  said  G.  M.  John- 
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ston ;  that  the  Dame  of  the  latter  was  never  procured,  nor 
was  the  iDStrument  ever  delivered.  The  reply  denies  each 
averment  in  the  answers  contained.  Upon  a  verdict  being 
returned  in  favor  of  the  plaintiff  for  the  full  amount  of 
the  note,  the  corporation  defendant  filed  a  motion  for  a 
new  trial,  and  the  individual  defendants  joined  in  another 
motion  for  a  new  trial  upon  substantially  the  same  grounds, 
which  motions  were  overruled,  and  judgment  entered  upon 
the  verdict.  Two  petitions  in  error  were  filed,  one  by  the 
corporation  defendant,  and  one  by  the  remaining  defend- 
ants. 

The  first  three  assignments  of  error  relate  to  the  refusal 
of  the  court  to  excuse  the  jurors  Fred  Hallingsworth,  M. 
S.  Olass,  and  G.  W.  Martin,  for  the  reason  the  voir  dire  ex- 
amination of  each  disclosed  that  he  was  indebted  to,  and 
did  business  with,  the  plaintiff.  Whether  these  persons 
were  disqualified  from  sitting  as  jurors  in  the  cause  we 
will  not  stop  to  determine.  Conceding,  for  the  purposes 
of  this  case,  that  they  were  incompetent  jurors,  still  a  re- 
versal cannot  be  had  upon  that  ground,  for  two  reasons: 
First,  the  record  fails  to  show  which  party  challenged  the 
jurors  for  cause  or  excepted  to  the  ruling  thereon.  If  the 
challenges  were  interposed  by  the  plaintiff,  and  the  jurors 
were  retained  over  its  objection  and  exception,  clearly  the 
defendants  are  not  in  position  to  have  the  decision  of  the 
court  thereon  reviewed  here.  Again,  it  does  not  appear 
that  the  defendants  either  exhausted  all,  or  availed  them- 
selves of  any,  of  their  peremptory  challenges.  For  this 
latter  reason  alone,  the  error,  if  any,  in  the  overruling  of 
the  challenges  for  cause  is  without  prejudice.  {Palmer  v. 
People,  4  Neb.,  68;  Burnett  v.  Burlington  &  M.  R  R.  Cb., 
16  Neb.,  332;  Curran  v.  Percival,  21  Neb.,  434;  Nowotay 
V.  Blair,  32  Neb.,  176;  Blenkiron  r.  State,  40  Neb.,  11 ; 
Jenkins  v.  Mitchell,  40  Neb.,  664.) 

The  next  three  assignments,  the  fourth,  fifth,  and  sixth, 
are  as  follows : 
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**4.  The  court  erred  in  ooropelling  defendaDts  to  exhaust 
their  peremptory  challenges  in  excluding  the  three  jurors 
above  named. 

"5.  The  court  erred  in  restricting  defendants  to  three 
peremptory  .challenges. 

''6.  The  court  erred  in  forcing  the  defendants  toexhau<^t 
their  peremptory  challenges  in  removing  from  the  jury  men 
who  were  under  financial  obligations  to  plaintiff." 

Not  one  of  the  foregoing  assignments  is  well  takeu^  inas- 
much as  there  is  nothing  in  the  record  to  indicate  that  the 
defendants  were  limited  by  the  court  to  three  or  any  other 
number  of  perem(>tory  challenges,  or  that  they  challenged 
a  single  juror  peremptorily.  Error  cannot  be  presumes], 
but  must  affirmatively  appear,  in  order  that  a  reviewing 
court  may  take  cognizance  thereof. 

Assignments  7  to  19,  both  inclusive,  relate  to  the  giving 
and  refusing  of  certain  instructions,  but  only  three  of  which, 
seventh,  ninth,  and  tenth,  are  discussed  in  the  brief  of 
plaintiffs  in  error.     The  others  will  be  regarded  as  waived. 

It  is  insisted  that  the  court  erred  in  giving  the  following 
instruction  at  the  request  of  the  plaintiff: 

'^1.  The  court  instructs  the  jury  that  though  you  may 
believe  from  the  evidence  that  the  makers  of  the  note 
signed  the  said  note  with  the  understanding  and  agreement 
that  one  Johnston  should  sign  the  same,  and  that  they 
should  not  be  bound  on  said  note  unless  said  Johnston 
signed  also,  yet,  unless  the  plaintiff  bank  had  knowledge  of 
this  arrangement  it  would  not  bind  them  or  be  a  defense  to 
said  note,  and  your  verdict  should  be  for  the  plaintiff." 

A  single  criticism  is  made  upon  (his  instruction,  and 
that  is,  it  is  inapplicable  to  the  facts  established  on  the 
trial.  As  to  this  point,  counsel  for  plaintiffs  in  error,  in 
the  brief  filed,  says:  "The  undeniable  evidence  is  that 
Spencer,  one  of  the  signers  of  the  note,  was  made  by  the 
bank,  defendant  in  error,  its  agent  to  secure  the  signatures 
of  the  other  parties  to  the  note,  so  that  agreements  or  state- 
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ments  made  to  him  bj  the  signers  would  be  binding  apon 
the  bank,  whether  it  had  actual  knowledge  thereof  or  not'^ 
We  have  been  unable  to  find  a  scintilla  of  evidence  from 
which  the  inference  can  be  drawn  that  the  bank  authorized 
Mr.  Spencer,  or  any  one  else,  to  procure  the  signatures  to 
the  note.  The  note  in  suit  was  given  in  renewal  of  another 
note  of  the  same  amount  signed  by  all  of  the  plaintiffs  in 
error  and  one  Johnston  for  the  sum  of  $1,500.  All  the 
individual  signers  of  the  note  in  controversy  were  stock- 
holder:) of  the  Rapid  Transit  &  Power  Company.  Spencer, 
being  the  secretary  of  the  corporation,  obtained  the  signa- 
tures to  the  note,  and  in  so  doing  he  acte^  for  and  on  be- 
half of  himself  and  his  co-signers,  and  not  as  the  agent  of 
the  payee  of  the  note.  So  notice  to  Spencer  was  not  notice 
to  the  bank.  The  debt  was  that  of  the  corporation  defend- 
ant, the  other  signers  being  sureties  merely.  The  fact  that 
it  was  the  understanding  or  agreement  between  the  makers 
of  the  paper  that  Johnston  was  also  to  execute  the  note  as 
surety  l>efore  the  delivery  thereof,  is  no  defense,  unless  the 
payee  had  notice  or  knowle<lge  of  the  condition  at  the  time 
the  instrument  was  accepted  by  the  bank,  and  the  court 
correctly  so  charged.  {LomAard  v.  Mayberry,  24  Neb.,  679; 
Brandt,  Suretyship  [2d  ed.],  sec.  402;  Deardorffv.  Fores- 
man,  24  Ind.,  481 ;  Merriam  ».  Rockwood,  47  N.  H.,  81; 
Stoner  v.  Millikin,  85  111.,  218;  &fe«r  v.  Brock,  3  O.  St,, 
302;  Paaaumpsic  Bank  v.  Goes,  31  Vt,  315;  Hawkins  v. 
Lombard,  16  Me.,  140.)  Even  though  there  existed  such 
an  agreement,  and  the  bank  had  notice  thereof,  it  would  be 
no  defense  as  to  the  principal  maker,  since  its  liability 
would  not  be  changed  by  the  fact  that  Johnston  did  not 
sigu,  as  it  had  no  right  to  look  to  the  sureties  for  oontribu- 
tion.  (Brandt,  Suretyship,  sec.  402.) 

The  defendants  asked  this  instruction:  ^^The  jury  are 
instructed  that  if  they  believe  from  the  evidence  that  the 
note  sued  on  was  signed  by  the  parties  defendant  in  this 
action  with  the  understanding  that  it  was  to  be  signed  by 
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another  party  before  becoming  operative  as  a  note,  then 
tbej  will  find  for  the  defendants.'^  This  request  was  given 
with  the  following  modification :  '^  If  you  find  from  the 
evidence  that  such  understanding  and  soch  an  agreement 
was  made  and  entered  into  between  the  plaintiff  and  the 
defendants.^'  The  objection  that  the  modification  of  the 
instruction  was  erroneous  is,  we  think,  fully  met  by  what 
has  been  said  in  the  discussion  of  the  instruction  asked  by 
the  plaintiff.  The  change  or  modification  is  not  subject  to 
the  criticism  made  by  the  defendants  below,  that  it  was  not 
called  for  by  the  evidence,  and  calculated  to  mislead  the 
jury.  The  instruction  as  changed  was  not  only  applicable 
to  the  case,  but  considered  in  connection  with  the  remainder 
of  the  charge  fairly  submitted  to  the  jury  the  disputed 
questions  of  fact 

Error  is  assigned  for  the  refusal  of  the  trial  court  \p 
give  the  defendants' 'second  instruction,  which  was  thus: 
"The  jury  are  instructed  that  it  was  proper  for  the  signers 
of  the  note  in  suit  to  make  the  taker  of  the  note  their 
agent  to  secure  other  signatures  to  the  note,  which  were  to 
be  obtained  by  the  plaintiff,  as  taker  of  said  note,  before 
said  note  became  operative;  and  if  the  jury  believe  from 
the  evidence  that  such  agreement  was  made  and  was  not 
carried  out  on  the  part  of  the  plaintiff,  then  they  will  find 
for  the  defendants."  Undoubtedly,  where  a  note  is  exe- 
cuted and  delivered  to  the  payee  and  by  him  accepted  upon 
the  promise  or  agreement  that  the  instrument  should  be 
subsequently  signed  by  another  as  maker,  the  execution  and 
delivery  would  not  be  complete  until  the  signature  of  such 
other  person  had  been  procured,  and  the  jury  were  so  in- 
formed by  the  charge  of  the  court.  Defendants'  second 
request  was  faulty,  in  that  it  assumes  as  a  fact  that  the 
bank  was  to  secure  other  signatures  to  the  instniment  after 
the  delivery  thereof.  There  is  no  evidence  that  the  officers 
of  the  bank  so  agreed.  There  is  evidence,  it  is  true,  tend- 
ing to  show  thai  one  person,  Mr.  Johnston,  was  also  to  exe- 
39 
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cute  the  note,  but  there  is  in  the  reoord  testimonj  dispute 
ing  this.  So  far  as  the  iustruction  was  correct,  it  was  fullf 
covered  by  the  instructions  given. 

Complaint  is  made  in  the  brief  of  the  rulings  of  the 
court  on  the  admission  of  testimony,  but  these  decisions 
cannot  be  reviewed  here,  because  of  the  insufficiency  of  the 
assignments  relating  thereto  in  the  petition  in  error,  the 
assignments  being  too  indefinite  to  indicate  the  particular 
rulings  claimed  to  be  erroneous. 

As  to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, it  is  enough  to  say  that  without  commenting  upon  the 
testimony  at  length,  upon  duef  consideration  of  it  all,  we 
are  satisfied  that  there  is  not  an  entire  lack  of  evidence  to 
sustain  the  finding  and  judgment  There  was  a  conflict  in 
the  testimony,  but  the  weight  to  be  given  thereto  was  for 
tlje  jury,  and  as  a  reviewing  court  we  will  not  disturb  the 
verdict,  although  we  might  have  found  differently  had  we 
heard  the  case  originally. 

The  individual  defendants  asked  the  court  to  submit  to 
the  jury  a  form  of  verdict  finding  for  them  alone,  which 
request  was  denied.  In  this  there  was  no  error,  since  it  did 
not  find  either  for  or  against  the  corporation  defendants 
Plaintiff  was,  in  any  view  of  the  case,  entitled  to  a  verdict 
against  the  Rapid  Transit  &  Power  Company  and  the  draft 
of  verdict  prepared  and  submitted  by  the  sureties  was  im» 
perfect,  in  that  it  did  not  so  provide. 

Complaint  is  made  of  the  form  of  verdict  returned,  which 
is  as  follows : 

'^We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  for  the  plaintiff  and  assess  its  damages  at 
$1,601.25.  F.  AuLT, 

"  Foreman.'* 

The  verdict  is  not  objectionable  as  being  indefinite  ii^ 
not  specifying  who  the  finding  is  against  The  damages 
are  assessed  in  favor  of  the  plaintiff  and  against  all  of  the 
defendants.     Nqthing  could  b^  plainer.     Had  the  vecdioi 
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been  in  favor  of  some  of  the  defeudants  and  against  other:;, 
then  it  would  have  been  necessary  to  specify  which  ones 
the  finding  was  in  favor  of  and  which  against.  The  verdict 
is  the  usual  form  of  a  general  one  in  favor  of  the  plaintiff* 
Again,  objection  was  first  made  to  the  form  of  the  verdict 
in  the  motion  for  a  new  trial.  This  was  too  late  to  be  of 
any  avail.  Objection  should  have  been  made  at  the  time 
of  the  rendition  of  the  verdict.  {Parrish  ».  McNeal,  36 
Neb.,  727;  Roggenkamp  v.  Hargreaves,  39  Neb.,  640.) 
Judgment  is 

Affirmed. 


George  Metz  v.  State  of  Nebraska. 
Filed  Decembbb  7,  1805.    No.  7708. 

1*  Criminal  Law:  Sepabatb  Trials:  Indictments.  Defend- 
ants jointly  indicted  for  a  felony,  in  the  discretion  of  the  court, 
may  be  separately  tried,  on  motion  of  either  the  state  or  a  de- 
fendant. 

2.  :  :  Objection.     Objection  to  a  severance  comes  too 


6. 


late  after  the  formation  of  the  jnry. 

Burglary :  STOBEnousE.  A  bnilding,  erected  npon  a  farm,  de- 
signed and  need  for  the  purpose  of  storing  corn  after  it  is  basked, 
is  a  storehonse  and  warehonse  within  the  meaning  of  section 
48  of  the  Criminal  Code  defining  bnrglary. 


:  Evidence.     Evidence  examined,  and  held  sufficient  to  < 

tablish  that  the  bnrglary  was  committed  in  the  night  season. 


5. 


— :  .     A  breaking  necessary  to  oonstitnte  the  crime  of 

burglary  may  be  by  any  act  of  physical  force,  however  slight, 
by  which  the  obstruction  to  entering  is  forcibly  removed. 

Criminal  Law:  Witnesses:  Instructions.  Error  cannot  be 
successfully  assigned  upon  the  omission  of  the  trial  court  to  in- 
struct the  jury  in  a  criminal  prosecution  that  the  failure  of  the 
defendant  to  testify  creates  no  presumption  against  him,  where 
no  instruction  presenting  such  special  feature  of  the  trial  waa 
requested. 
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7.  Instruotioiis:  Assumptioits  of  Fact.  It  is  error  to  give  an 
InBtrnction  wbieh  aasames  a  controTerted  materUl  ftot  apoo 
which  there  is  a  conflict  of  testimony. 

K  :  Ebrob.    The  giving  of  an  erroneoos  Instmetion  is  re- 

▼ersible  error,  although  a  correct  exposition  of  the  law  on  the 
same  point  has  been  given  to  the  jury. 

9.  Burglary:  Possession  ofStolbn  Goods:  Evidengb.  That  a 
building  was  burglariously  entered,  and  property  stolen  there- 
from was,  soon  thereafter,  found  in  the  exclusive  possession  of 
the  accused,  do  not,  alone,  raise  a  presumption  of  law  that  he  is 
guilty  of  the  burglary.  The  inference  to  be  drawn  from  audi 
iacts  is  for  the  jury  alone  to  determine,  when  considered  in  con- 
nection with  all  the  other  facts  proven. 

Error  to  the  district  court  for  Lancaster  oooDty.  Tried 
below  before  Holmes,  J. 

Alex.  Aitae/iuler,  J.  C  MoNemey^  and  Frank  D.  Eager ^ 
for  plaintiff  in  error. 

A,  8.  Churchill,  Attorney  General,  and  Oeorge  A.  Day, 
Deputy  Attorney  General,  for  the  statcf. 

NORVAL,  C.  J. 

An  information  wos  filed  in  the  district  court  of  Lan- 
caster county  charging  George  Metz  and  Frank  Milehem 
with  the  crime  of  burglary,  by  feloniously  breaking  and 
entering,  in  the  night  time,  the  storehouse  and  warehouse 
of  one  Jasper  N.  Bin  ford.  Metz,  without  objection  on  his 
part  until  after  the  jury  were  selected  and  sworn,  was  given 
a  separate  trial  which  resulted  in  a  verdict  of  guilty.  A 
motion  for  a  new  trial  was  overruled,  and  he  was  sen- 
tenced to  an  imprisonment  of  two  years'  duration,  and  to 
pay  the  costs  of  prosecution;  from  which  he  prosecutes  a 
l>etition  in  error. 

Objection  is  made  that  the  plaintiff  in  error  was  tried 
separately  and  not  jointly  with  Frank  Milehem,  with  whom 
he  was  jointly  charged  in  the  information.     Section  465 
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of  the  Criminal  Code  declares:  '*  When  two  or  more  per- 
sons are  indicted  for  felony,  each  person  so  indicted  shall, 
on  application  to  the  court  for  that  purpose,  be  separately 
tried,''  etc.  Under  this  statute  severance  and  separate  tri- 
als of  persons  jointly  indicted  or  informed  against  are  per- 
missible in  felonies,  at  the  discretion  of  the  court.  The 
application  to  award  separate  trials  may  come  from  the 
prosecuting  officer  &s  well  as  the  defendants.  {State  r.  Jfar- 
rtn,  12  la.,  499,  Allen  v.  State,  10  O.  St.,  287;  Stewart  v. 
State,  58  Ga.,  577.)  The  record  in  this  case  fails  to  dis- 
close upon  whose  motion  the  severance  was  granted;  nor 
does  it  appear  that, any  objection  or  exception  was  made  by 
the  plaintiff  in  error  to  a  separate  trial  until  after  (he  selec- 
tion of  the  jury.  This  was  too  late  to  make  the  exc-eption 
of  any  avail.  {State  v,  MoLane,  15  Nev.,  345;  iIcJunkin» 
v.StaU,  10  Ind.,  140.) 

Tiie  plaintiff  in  error  questions  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  The  record  shows  that  the 
prosecuting  witness  owned  a  building  eight  feet  by  twelve 
feet  and  twelve  feet  high,  which  was  filled  with  ear  corn. 
There  was  left  an  opening  near  the  top  through  which  the 
corn  was  thrown  into  the  building,  or  crib  as  it  is  called  by 
some  of  the  witnesses.  During  the  night  of  August  8, 
1894,  without  the  knowledge  or  consent  of  Mr.  Binford,a 
board  near  the  bottom  of  this  crib  or  building  was  removed, 
which  let  a  quantity  of  the  corn  fall  upon  the  ground. 
About  twelve  bushels  of  this  corn  was  put  into  a  wagun 
and  hauled  to  Mr.  Metz.  Early  in  the  morning  of  August 
9,  the  wagon  and  team  were  tracked  by  several  persons  to 
the  prisoner's  house,  the  corn  in  qne^^tion  was  found  in  his 
possession,  and  the  team  and  wagon  were  identified  as  be- 
longing to  the  prisoner.  In  addition  to  the  facts  and  cir- 
cumstances detailed  above,  the  state  produced  as  a  witnei^s 
one  Henry  Grossman,  who  testified,  substantially,  that  Metz 
canie  to  the  witness  and  tried  to  induce  him  to  falsely  tes- 
tify in  this  case,  and  that  he,  Metz,  purchased  the  corn  in 
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dispute  from  him.  A  written  memorandum  of  such  al- 
leged sale,  written  by  Metz  in  the  account  book  kept  by  the 
witness,  was  introduced  in  evidence  at  the  trial.  The  de- 
fendant called  witnesses  to  establish  an  alibi, — that  the  pris- 
oner was  at  home  at  the  time  the  burglary  was  committed; 
also,  that  he  purchased  the  corn  from  one  Connely,  and  paid 
him  for  it.  Notwithstanding  this  testimony,  we  are  con- 
i9trained  to  hold  that  the  facts  and  circumstances  detailed 
by  the  witnesses  for  the  state  were  sufficient  to  justify  the 
jury  in  reaching  the  conclusion  that  Metz  participated  in 
the  burglary  and  the  stealing  of  the  corn. 

The  point  is  made  in  the  brief  of  coy  nsel  for  plaintiff  in 
error,  that  the  building,  which  the  evidence  disclosed  was 
burglarized,  is  not  the  one  that  is  described  in  the  informa- 
tion, nor  yet  one  of  those  mentioned  in  the  section  of  the 
statute  defining  burglary.     Whether  this  contention  is  well 
founded  is  the  question  which  is  now  to  be  considered. 
Section  48  of  our  Criminal  Code  declares:  ^' If  any  person 
shall,  in  the  night  season,  willfully,  maliciously,  and  forci- 
bly break  and  enter  into  any  dwelling  house,  kitchen,  smoke 
house,  shop,  office,  storehouse,  mill,  pottery,  factory,  water- 
craft,  school-house,  church  or  meeting  house,  barn  or  stable, 
warehouse,  malt  house,  still  house,  railroad  car  factory, 
stationhouse,  or  railroad  car,  with  intent  to  kill,  rob,  com- 
mit a  rape,  or  with  intent  to  steal  property  of  any  value, 
or  commit  any  felony,  every  person  so  offending  shall  be 
deemed  guilty  of  burglary,  and  shall  be  imprisoned  in  the 
penitentiary  not  more  than  ten  nor  less  than  one  year." 
The  information  in  the  case  charges  the  breaking  and  en- 
tering by  the  prisoner  of  a  warehouse  and  storehouse.     It 
will  be  observed  that  the  provision  of  the  Criminal  Code 
copied  above  does  not  contain  the  word  "corn-crib,"  but, 
among  the  buildings  subject  to  burglary,  the  section  enu- 
merates a  warehouse  and  a  storehouse.     If  the  building 
which  was  broken  and  entered  by  the  aecused  is  neither  a 
warehouse  nor  storehouse,  within  the  meaning  of  the  statute 
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tinder  consideratiot^i  then  it  is  plain  the  crime  charged 
has  not  been  committed,  aod  the  judgment  of  conviction 
can  Dot  fitand.  The  question  li^  within  a  narrow  com- 
pass^ and  is  simply  whether  the  words  ^' warehouse"  and 
^*Btorehouse/^  as  employed  in  the  statute,  can  either, 
and  if  ao^  which,  of  them  be  so  construed  as  to  in^ 
elude  a  building  iii  which  corn  is  stored.  ''Warehouse^' 
is  de lined  by  the  Century  Dictionary  thus:  ^'A  house  in 
which  wares  or  goods  are  kept;  a  storehouse."  And  the 
same  authority  defines  atorehouse :  *'A  house  in  which  things 
are  stored ;  a  building  for  the  storing  of  grain,  food-stuffs, 
or  goods  of  any  kind;  a  magazine;  a  repository;  a  ware- 
house; a  store,"  Bishop,  Statutory  Crimea,  eection  293, 
defines  the  word  "warehouse"  as  follows:  "In  popular  lan- 
guagCj  and  by  the  better  opinion  in  legal,  this  word  signi- 
fies an  apartment  or  building  for  the  temjiorary  deposit  of 
goods.  Therefore,  a  cellar  wherein  they  are  hept^  to  be 
removed  when  wanted  for  sale,  or  a  railroad  depot  for  the 
reception  of  goods  and  passengers,  is  a  wareiiouse."  1 
Wharton, Criminal  Law,  section  794c,  says  the  word  "  store- 
house" is  a  wider  term  than  warehouse,  and  includes  a 
storeage  for  family  as  well  as  for  business  pur|K)ses,  The 
definition  of  "oorn-crib,"  as  given  by  Webster's  Dictionary, 
is  "a  crib  for  storing  corn*"  The  evidence  on  the  trial 
showed  that  the  building  broken  and  entered  was  what  is 
commonly  called  a  "corn-crib."  It  was  erected  on  the 
farm  of  the  prosecuting  witness  and  designed  and  used  by 
him  for  the  exclusive  purpose  of  storing  corn  raised  npon 
the  farm,  after  it  was  husked.  In  the  light  of  the  foregoing 
definitions  we  are  fully  satisfied  that  the  building  in  ques- 
tion was  a  " storehouse  and  warehouse"  within  the  intent 
and  meaning  of  the  statute  defining  burglary,  and  was  cor- 
rectly so  described  in  the  information.  In  Wilsoii  i\  State ^ 
24  Conn.,  57^  it  was  ruled  that  a  banking  liouse  is  a  store^ 
shop,  or  warehouse  within  the  meaning  of  the  statute  making 
ft  burglary  to  break  and  enter  a  shop,  store,  or  warehouse 
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of  another  with  the  intent  to  steal.  (See  Hagan  v.  8taUy 
52  Ala.,  373.)  In  Bay  v.  CommonweaUh,  12  Bush  [Kj.], 
397,  it  was  decided  that  a  granary  built  and  used  for  keep- 
ing and  preserving  farming  implements,  etc.,  was  not  im- 
properly described  in  the  indictment  as  a  warehouse.  Under 
the  statute,  the  breaking  and  entering  the  building  must 
have  been  done  in  the  night  season  in  order  to  constitute 
burglary.  It  is  insisted  tiiat  there  is  a  total  failure  of  proof 
to  show  that  the  offense  laid  in  the  information  was  com- 
mitted in  the  night  time.  The  undisputed  evidence  is  to 
the  effect  that  the  prosecuting  witness,  Binford,  was  wo(rk- 
ing  near  the  crib  on  August  8  until  night  and  it  was  then 
undisturbed;  that  the  next  morning  about  daylight,  Mr, 
McQee,  one  of  bis  neighbors,  came  over  and  waked  Mr. 
Binford,  who  arose,  went  out  to  the  crib  and  <liscovered 
that  it  had  been  broken  open  and  some  of  the  corn  taken 
therefrom.  It  was  further  proven  by  the  defendant's  own 
witnesses  that  Mr.  Metz'  horses  and  wagon,  together  with 
the  corn  which  was  found  in  his  possession  the  morning 
after  the  crime  was  committed,  were  brought  to  his  home 
about  12  o'clock  of  the  night  of  August  8.  The  foregoing 
evidence  was  sufficient  to  establish  that  the  burglary  was 
committed  during  the  night  season. 

The  accused  did  not  take  the  witness  stand  in  his  own 
behalf.  It  is  argued  that  the  court  erred  in  not  instructing 
the  jury  that  the  defendant's  neglect  so  to  do  created  no 
presumption  against  him.  By  section  473  of  the  Criminal 
Code  it  is  provided:  ''In  the  trial  of  all  indictments,  com- 
plaints, and  other  proceedings  against  persons  charged  with 
the  commission  of  crimes  or  offenses,  the  person  so  charged 
shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a 
competent  witness;  nor  shall  the  neglect  or  refusal  to  tes- 
tify create  any  presumption  against  him,  nor  shall  any  ref* 
erence  be  made  to,  nor  any  comment  upon,  such  n^Iect  or 
refusal."  The  defendant  having  availed  himself  of  the 
protection  of  the  statute,  he  might  have  requested  the  court 
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to  ioBtruct  the  jary  that  no  presamption  of  gailt  aroee  from 
biB  failure  to  testify;  hot  he  did  not  request  the  court  to 
ao  charge,  and  error  cannot  be  successfully  assigued  upon 
the  omission  of  the  court  to  give  such  an  instruction  on  its 
own  motion.  This  conclusion  is  no  manner  conflicts  with 
the  holdings  of  this  court  that  in  criminal  prosecutions  it 
is  the  duty  of  the  court,  whether  requested  or  not,  to  pre- 
sent the  issues  to  the  jury  by  proper  instructions.  Mani- 
festly a  charge  is  erroneous  which  has  the  effect  to  with- 
draw from  the  consideration  of  the  jury  an  essential  issue 
in  the  case.  But  a  trial  court  is  not  bound  to  instruct  upon 
a  special  feature  of  a  trial,  like  the  failure  of  the  prisoner 
to  testify,  unless  so  requested. 

The  fourth  and  fifth  assignments  of  error,  that  the  ver- 
dict is  contrary  to  the  third  and  fourth  paragraphs  of  the 
instrnctions,  require  no  special  attention.  They  are  dis- 
posed of  by  what  has  already  been  said  in  this  opinion. 

Two  instructions  requested  by  the  defendant  were  re- 
fased,*  which  are  the  basis  of  the  sixth  and  seventh  assign- 
ments. We  are  precluded  from  reviewing  the  defendant's 
requests  to  charge,  since  no  exceptions  were  taken  to  tbem 
at  the  time  of  their  refusal.  (Baldwin  v.  State,  12  Neb.,  61 ; 
Heldt  V.  StaU,  20  Neb.,  492.) 

We  discover  no  error  in  the  fifth  instruction  given  by 
the  court  on  its  own  motion.  By  it  the  court  told  the  jury 
that  a  breaking  essential  to  constitute  the  crime  of  burglary 
may  be  by  any  act  of  physical  force,  however  slight,  ! 
whereby  any  obstruction  to  entering  is  forcibly  removed,  i 
This  is  in  line  with  the  rule  stated  by  leading  text-writers 
on  criminal  law,  as  well  as  the  decisions  of  the  courts  of 
this  country.  It  was  also  applicable  to  the  facts  in  the  case 
at  bar. 

Exception  was  taken  in  the  court  below  to  the  sixth  par- 
agraph of  the  charge  to  the  jury,  and  the  giving  thereof  is 
assigned  for  error.     The  instruction  is  as  follows: 

''  6.  If  you  believe  from  the  evidence,  beyond  a  reason- 
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able  doubt,  that  soon  after  the  bui^lary  of  the  storehouse  or 
warehouse  of  the  said  Jasper  IS.  Binford  and  the  larceny  of 
the  com  therefrom,  portion  of  the  said  corn  so  stolen  was 
in  the  exclusive  possession  of  the  defendant  George  Met2, 
jou  are  instructed  that  this  circupistanoe,  if  so  proven,  is 
presumptive,  but  not  conclusive,  evidence  of  the  defend- 
ant's guilt,  and  you  should  consider  this  circumstance,  if  so 
proven,  to  your  satisfaction,  along  with  the  other  evidence 
in  the  case  in  arriving  at  your  verdict,  giving  it  such  weight 
and  effect  as  you  think  it  entitled  to,  and  giving  the  de* 
fendant  the  benefit  of  any  reasonable  doubt  of  guilt." 

The  foregoing  was  erroneous  for  more  than  one  reason. 
By  it  the  court  assumed  that  a  burglary  and  larceny  had 
been  committed.  The  accused,  during  the  entire  trial, 
strenuously  insisted  that  such  were  not  the  facts,  and 
it  was  prejudicial  error  for  the  court  to  assume  as  estab* 
lished  the  corpus  delicti.  True,  that  question  was  submit- 
ted to  the  jury  for  their  determination  by  another  instruc- 
tion, but  that  did  not  cure  the  error  indicated  in  the 
instruction  quoted,  since  the  jury  would  be  left  in  doubt  as 
to  which  instruction  should  guide  them  in  their  delibera- 
tions.  {Batlard  v.  State,  19  Neb.,  609.)  The  instruction 
under  consideration  is  bad,  for  the  reason  it  misdirected  the 
jury  as  to  th^  presumption  arising  from  the  possession  of 
stolen  property*  In  a  prosecution  for  larceny,  some  of  the 
courts  say  that  the  exclusive  possession  by  the  defendant  of 
the  property  stolen  recently  after  the  theft,  unexplained,  is 
prima  facie  evidence  of  guilt.  Other  courts,  indudiog 
ours,  lay  down  the  doctrine  that  in  larceny  cases  no  sudi 
presumption  exists,  but  that  the  effect  to  be  given  to  the 
fact  of  possession  of  stolen  property  is  solely  for  the  jaiy 
to  determine,  when  considered  in  connection  with  all  the 
other  facts  and  circumstances  disclosed  on  the  trial.  (BM 
V.  Stale,  36  Neb.,  285;  Dobecn  v.  State,  46  Neb.,  250.)  In 
Robb  V.  Stale,  supra,  the  writer  used  this  unfortunate  ex* 
pression,  which  is  now  withdrawn :  ^'  It  is  only  where  the 
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po&sesgion  of  goods  recent! jr  Btolen  is  unexplaitied  that  the 
presLitnptioa  prima  facie  of  guilt  arises*"  From  the  gen- 
eral scope  of  the  opinion  in  that  case  it  Ie  obvious  that  the 
court  intended  to,  and  did,  decide  tEiat  do  presumption  of 
guilt  arisen  from  the  mere  fact  of  possession  of  stolen  pro[> 
ertf  J  but  that  the  inference  to  be  drawn  from  such  fact  is 
alone  for  the  jury^  when  weighed  in  connection  with  all  the 
evidence  adduced  on  the  trial.  The  presumption  of  guilt 
never  arises  from  tlie  mer«  possession  of  stolen  property^ 
unless  the  defendant  has  come  into  such  possession  recently 
after  ihe  theft,  and  such  possesfiion  is  unexplained,  even  in 
states  where  tlie  rule  of  presumption  prevails*  Both  of 
th  esc  e  1  e  m  en  ts  a  re  om  i  t  ted  fro  m  t  h  is  i  nst  ruct  i  on,  Tii  e  bare 
possession  of  stolen  property  is  not,  alone,  pre^^umptive  evi- 
dence of  the  burglary.  In  burglary  it  is  necessary  that 
the  breaking  and  entering  be  committed  in  the  night-time, 
and  the  presumption  will  not  be  indulged  that  the  break- 
ing and  entering  were  in  the  night  season  from  the  fact 
alone  the  defendant  was  found  in  possession  of  the  fruits 
of  the  crime;  but  in  prosecutions  for  burglary,  like  tljos-e 
for  larceny,  the  effect  to  be  given  to  the  fact  of  possession 
is  solely  for  tlje  jury,  (1  Wharton,  Criminal  Law,  sec.  813  j 
People  V.  Gordon f  40  Mich.,  716  ;  People  v.  Bearer ^  49  Caf., 
57;  People  v,  Ilannon^  85  CaL,  374;  3fethard  ik  Sfale,  9 
O.  St.,  363.)  It  is  true,  as  suggested  by  the  attorney  gen- 
eral, that  the  sixth  instruction  in  this  case  is  almost  itleoti- 
cally  the  instruction  given  in  Whitman  v.  State^  42  Neb,, 
841,  which  was  approved  by  tfiis  court.  In  that  ease  the 
point  was  not  made  that  the  trial  court  assumed  that  a 
burglary  and  larceny  had  been  committed,  nor  w^as  that 
feature  of  the  charge  reviewed,  Again,  the  instruction  in 
that  case,  as  was  said  by  RvAN,  G,  **confined  the  pre- 
sumption which  might  l>e  entertained  to  larceny  of  the  goods 
themselves;*'  while  in  the  ca^je  at  l*ar  tlie  jury  were  told 
that  the  presumption  might  be  indulged  from  the  fact  of 
possession  of  the  stolen  property  that  the  defendant  was 
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guilty  of  the  burglary.  It  is  obvious  that  the  iostruction 
that  we  have  been  considering  is  the  more  objectionable  of 
the  two.  NevertlieiesSy  the  instruction  in  tlie  Whitman  case 
is  contrary  to  the  rule  anuonneed  in  Robb  v.  State^  and 
Dobfon  V.  StaUy  supra^  and  in  so  far  as  the  decision  in 
Whitman  r.  State  coiidicts  witli  the  two  cases  mentioned  it 
is  overruled.  It  was  error  to  give  the  sixth  instructiou,  for 
which  the  case  must  be  reversed.  The  trial  judge  was, 
doubtless,  led  to  make  this  mistake  by  our  prior  decision. 
The  conclusion  reached  makes  it  unnecessary  to  examine 
the  other  assignments  of  error.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Chris  Dehning,  Adminibtrator,  v.  Detroit  Bridge 
&  Iron  Works. 
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1 40 '5561  1.  Master  and  Servant:   Risks  op  Employmxnt.    A  penoa 

<  ^    -  -I  who  contracts  to  perform  labor  or  services  for  another  is  pre- 

snmed  to  haye  so  contracted  in  view  of  the  risks  ordinarily  inci- 
dent to  or  connected  with  the  employment.  He  assumes  all 
snch  riska 


:  .     An  employe  assumes  the  risks  arising  from  de- 

fective  appliances  used  or  to  be  used  by  him,  or  from  the  manner 
in  which  a  business  in  which  he  is  to  take  part  is  conducted, 
when  snch  risks  are  known  to  him,  or  apparent  and  obvious  to 
persons  of  his  experience  and  understanding,  if  he  voluntarily 
enters  into  the  employment  or  continues  in  it  without  complaint 
or  objection  as  to  the  hasarda 

:  :  Neoligbncb.     The  above  rule  has  been  modified 


in  this  state  as  follows :  **  Where  the  servant,  in  obedience  to  the 
requirements  of  his  master,  incurs  the  risk  of  machinery  or  ap- 
pliances which,  although  dangerous,  are  not  of  such  character 
that  they  may  not  be  safely  used  by  the  exercise  of  reasooable 
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skill  Mid  cavtioD,  he  does  not,  as  a  matter  of  law,  assame  the 
risk  of  iDJnry  from  accident  reenlting  fh>m  the  master's  negli- 
gence." {Sioux  Cily  dt  P.  E.  Co.  v.  Finlayson,  16  Neb.,  678;  Lee  v. 
fi^aart,  45  Neb.,  318.) 

Trial:  Dirbctino  Vkrdtct.  When  the  evidence  is  insaffldent 
to  sostain  a  verdict  lor  plaintiff,  it  is  proper  practice  for  the  trial 
conrt  to  dirtet  a  yerdict  for  defendant. 


Error  from  the  district  oourt  of  Douglas  county.  Tried 
below  before  Irvine,  J. 

The  opinion  contains  a  statement  of  the  case. 

Bradley  A  De  Lamaire^  for  plaintiff  in  error : 

The  employer,  by  law,  owes  a  duty  toward  the  employe 
independent  of  any  action  on  the  part  of  the  employe,  and 
that  is,  to  furnish  suitable  and  safe  machinery  and  appli- 
ances for  the  performance  of  the  labor  required  of  the  em- 
ploye, and  the  more  dangerous  or  hazardous  the  employ- 
ment the  greater  the  care  and  duty.  (Toledo^  W.  &  W.  R, 
Co.  V.  Fredericks,  71  Dl.,  294;  Camp  Point  Mfg.  JJo.  v. 
Balhu,  71  111.,  417;  Richardson  v.  Cooper,  88  111.,  270.) 

Where  the  servant  is  injured  by  reason  of  defective  ap- 
pliances placed  in  his  hands  by  the  master  or  his  agent,  the 
master  is  liable  for  damages,  unless  he  can  clearly  show 
that  he  has  used  due  care  in  the  selection  or  manufacture  of 
the  same.  {Weems  v,  Mathieson,  4  McQ.  [Scot.],  215; 
Ftltham  V.  England,  L.  R.,  2  Q.  B.  [Eng.],  33;  Warner  v. 
Erie  R.  Co.,  39  N.  Y.,  468;  Chicago  A  N.  W.  R.  Co  v. 
Sweet,  45  111.,  202;  Norihcoate  v.  Bachelder,  111  Mass., 
322;  Noyes  v.  Smith,  28  Vt,  59;  Robinson  v.  Blake  Mfg. 
Co.,  143  Mass.,  528;  Oameau  v.  Palmes-,  28  Neb.,  310.) 

The  following  cases  were  also  referred  to  in  the  argu- 
ment of  counsel  for  plaintiff  in  error:  CruUAfield  v.  Rich- 
mond A  D.  R.  Co.,  78  N.  Car.,  300;  Rummell  v.  Diltaorih, 
111  Pa.  St.,  343;  Lent  v.  BurlingUm  &  M.  R.  R.  Co.,  11 
Neb.,  204;  Holmes  v.  Boydston,  1  Neb.,  358;  Johnson  v. 


558  NEBRASKA  REPORTS.         [Vol.  46 

Debnlng  v.  Detroit  Bridge  A  Iron  Works. 

Missouri  P.  R.  Co.,  18  Neb.,  696;  Smith  v.  Sioux  City  & 
P.B.  Co.,  16  Neb.,  583. 

Breckenridge  &  Breckenridge,  and  L.  F.  Orofoot,  contra: 

Plaintiff's  decedent  assomed  the  ordinary  risks  of  em- 
ployment. {Sjogren  v.  Hall,  18  N.  W.  Rep.  [Mich.],  812; 
Richards  v.  Rough,  53  Mich.,  212;  Norfolk  &  W.  R.  Co.  ©. 
Jackson,  85  Va.,  489;  Baker  v.  Western  &  A.  R.  Ch.,  68 
Ga.,  699;  Hough  v.  Texas  &  P.  R.  Co.,  100  U.  S.,  213; 
Marsh  v.  Chickering,  101  N.  Y.,  396.) 

The  fact  that  an  accident  has  happened  raises  no  presump- 
tion of  n^ligenoe  against  the  person  sought  to  be  charged. 
{Philadelphia  &  R.  R.  Co.  v.  Hummell,  44  Pa.  St.,  375; 
NitrO' Glycerine  Case,  15  Wall.  [U.  S.],  524;  Ourran  c. 
Warren  Chemical  Co.,  36  N.  Y.,  153;  Freeh  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  39  Md.,  576 ;  Bond  v.  Smith,  113 
N.  Y.,  378 ;  Huffv.  Austin,  46  O.  St.,  386 ;  Bahr  v.  Lom- 
bard, 21  Atl.  Rep.  [N.  J.],  190;  JSa^  Tennessee  R.  Co.  v. 
Maloy,  77  Ga.,  237;  Michael  v.  Stanley,  23  Atl.  Rep. 
[Md.]s  1004.) 

Under  the  undisputed  facts  defendant  is  not  liable.  {Titus 
V.  Bradford,  B.  &  K.  R.  Co.,  20  Atl.  Rep.  [Pa.],  517 ; 
Knighi  v.  Cooper,  14  S.  E.  Rep.  [W.  Va.],  999;  Anthony 
V.  Leeret,  105  N.  Y.,  591 ;  Moviton  v.  Gage,  138  Mass., 
390;  Sweet  v.  Ohio  Coal  Co.,  47  N.  W.  Rep.  [Wis.],  182; 
Gibson  v.  Erie  R.  Co.,  63  N.  Y.,  449 ;  Naylor  v.  Chicago 
&  N.  W.  R.  Co.,  53  Wis.,  661.) 

The  court  properly  directed  a  verdict  for  defendant. 
{Hiatt  V.  Brooks,  17  Neb.,  38;  Osborne  v.  Kline,  18  Neb., 
344;  Lea  v.  McLennan,  7  Neb.,  143;  Grant  v.  Oropsey, 
8  Neb.,  205;  Reynolds  v.  Burlington  &  M.  R.  R.  Cb.,  11 
Neb.,  186;  Hammond  v.  Jewett,  22  Neb.,  363;  Hall  v. 
First  Nat.  Bank  of  Fairfield,  30  Neb.,  99;  Bums  v.  C% 
of  Fairmont,  28  Neb.,  866;  Berger  v.  8L  Paul.  M.  &  M. 
R.  Co.,  39  Minn.,  78.) 
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Harrison,  J. 

This  action  was  instituted  hj  the  plaintiff  as  adminis- 
trator of  the  estate  of  Adam  C.  Dehning,  deceased^  to  re- 
cover damages  alleged  to  have  been  sustained  through  the 
death  of  the  son  of  plaintiff,  who  lost  his  life  while  in 
the  employ  of  the  defendant,  and,  it  is  further  claimed, 
through  the  negligence  of  defendant.  It  was  stated,  in 
substance,  in  the  petition  that  the  defendant  was,  on  or 
about  September  15,  1890,  engaged  in  the  construction  of 
a  viaduct  extending  several  blocks  on  and  above  Tenth 
street,  in  the  city  of  Omaha;  that  Adam  C.  DehuiDg  was, 
on  or  about  the  date  mentioned,  employed  by  defendant  to 
heat  rivets  used  in  fastening  together  certain  parts  of  the 
viaduct ;  that  such  heating  was  done  in  a  small  forge,  which 
was  placed  upon  planks  laid  on  the  framework  of  the 
upper  portion  of  the  viaduct,  at  a  distance  of  about  thirty 
feet  from  the  ground  or  the  surface  of  the  street  beneath ; 
that  coal  was  used  as  fuel  for  the  forge  and  was  kept  on 
the  ground  beneath  the  structure ;  that  a  part  of  the  labor 
to  be  performed  by  Adam  C.  Dehning  was  to  procure  this 
coal  from  where  it  was  placed  on  the  street,  for  use  in  the 
forge,  whenever  needed.  The  allegations  in  respect  to  the 
negligence  of  defendant  were  of  the  placing  of  the  forge 
upon  the  viaduct  in  such  a  manner  that  it  subjected  the  em- 
ploye to  risks  of  bodily  injury,  or  endangered  life,  and  fail- 
ure to  provide  safe  and  proper  appliances  for  use  in  operating 
the  forge,  or  suitable  safeguards,  or  safe  and  secure  ap- 
proaches, walk8,or  planks  for  use  in  passing  over  the  frame- 
work of  the  viaduct  in  going  to  or  from  the  platform  upon 
which  the  forge  worked  by  the  young  man  Dehning  was 
situated.  It  was  further  pleaded  that  by  reason  of  the 
uegWgence  of  defendant,  and  without  any  fault  or  negli- 
gence on  the  part  of  Adam  C.  Dehning,  on  the  15th  day 
of  October,  1890,  he  fell  from  the  viaduct  to  the  ground 
below  and. was  killed.     There  was  an  answer  in  which. 
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so  fieir  as  we  need  to  notice  it,  th^re  was  a  denial  of 
any  negligence  attributable  to  defendant,  and  a  statement 
that:  **  Whatever  dangers  or  risks  of  injury  there  were  in 
and  about  the  premises  upon  which  the  said  Adam  C. 
Dehning,  deceased,  was  employed,  the  same  were  open, 
apparent,  plainly  visible,  and  necessarily  forced  upon  the 
attention  of  the  said  deceased.  This  defendant  alleges  the 
fact  to  be  that  tlie  said  injuries  resulting  in  the  death  of 
deceased  were  received  by  him  by  reason  of  his  exposure 
to  the  risks  incidental  to  the  business,  and  also  by  reason 
of  and  owing  to  his  own  carelessness  and  negligence  in 
not  paying  proper  care  and  attention  to  his  surround- 
ings at  the  time  he  received  the  injuries  which  occa- 
sioned his  death.''  When  the  case  was  placed  upon  trial 
before  the  court  and  a  jury,  the  counsel  for  defendant  inter- 
posed an  objection  to  the  reception  of  any  testimony  on 
behalf  of  plaintiff,  for  the  reason  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  was  sustained  and  the  plaintiff  was  allowed  to 
amend  his  petition,  which  he  did,  stating,  in  addition  to 
what  was  pleaded  in  the  original  petition  :  *'And  plaintiff 
further  alleges  that  at  the  time  when  the  deceased  entered 
into  the  employment  of  defendant  as  above  alleged  he 
was  required  to  work  at  a  far  less  dangerous  height  and 
in  a  much  less  dangerous  situation,  but  that  after  being  so 
in  the  employ  of  defendant  for  some  weeks  prior  to  the 
receipt  of  the  injury  complained  of,  the  place  or  position  in 
which  the  deceased  was  required  to  perform  his  labor  became 
much  higher  from  the  ground  and  far  more  dangerous,  and 
by  reason  of  the  premises  it  became  and  was  the  duty  of  the 
defendant  to  provide  other,  different,  safe,  and  suitable 
safeguards,  platforms,  passageways,  and  appliances  to  ena- 
ble the  deceased  to  prosecute  his  required  work  with  safety, 
and  that  although  the  full  extent  of  the  dangers  to  which 
deceased  would  be  subjected  by  such  negligence  of  duty  on 
the  part  of  the  defendant  was  not  fully  known  to  deceMed, 
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yet  that  deceased  did  apprehend  some  increased  dangers  by 
reason  thereof  and  requested  of  the  person  in  charge  of  the 
works  for  defendant  that  some  other,  different,  and  safer  plat- 
forms, passageways,  or  appliances  should  be  furnished  him 
in  the  prosecution  of  his  required  labors,  and  he  was  assured 
that  such  additional  safeguards,  passageways,  ropes,  and 
other  appliances  would  be  furnished  as  the  work  should 
progress;  and  relying  therein  the  deceased  continued  in 
such  said  employ  until  and  up  to  the  receipt  of  the  fatal 
injury  by  him  in  such  said  employ  as  hereinbefore  stated, 
yet  the  defendant  wholly  disregarded  its  duty  in  that  be- 
half/' The  answer  to  the  first  petition  was  allowed  to  re- 
main on  file  as  an  answer  to  the  amended  petition,  and  was 
so  treated.  There  was  a  trial  of  the  issues,  and  at  the  close 
of  the  introduction  of  the  testimony  counsel  for  defendant 
moved  the  court,  for  certain  stated  reasons,  to  instruct  the 
jury  to  return  a  verdict  for  defendant.  This  motion  was 
sustained  and  the  jury  were  instructed  accordingly,  and  re- 
turned a  verdict  for  defendant,  in  conformity  to  which, 
after  motion  for  new  trial  heard  and  overruled,  judgment 
was  entered. 

The  counsel  for  plaintiff  state  in  their  brief  that  they 
present  but  two  points  for  the  consideration  of  this  court: 
"First — Can  the  plaintiff  recover  without  first  having 
proven  that  deceased  called  the  attention  of  defendant  to 
the  lack  of  necessary  safeguards,  and  got  a  promise  from 
defendant  to  supply  them,  but  received  the  fatal  injury  be- 
fore they  were  supplied?  Second — Did  the  trial  court  com- 
mit an  error  in  taking  the  case  from  the  jury  because  these 
facts  were  not  fully  proven  ?''  The  correct  solution  of  and 
answer  to  the  first  depends  to  a  large  extent  upon  what 
were  the  duties  and  rights  whicli  reciprocally  devolved 
upon  and  accrued  to  the  respective  parties  to  the  contract 
of  employment,  by  reason  of  such  coutract,  by  entering  into 
it,  or  at  all  times  during  its  continuanoe,  and  especially  in 
rrference  to  any  dangers  necessarily  or  probably  incident 
40 
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or  attached  thereto.  There  is  no  question  which  can  sue* 
cessfully  be  raised  in  regard  to  the  correctness  of  the  rule 
of  law  which  sets  forth  the  duty  of  the  employer  to  provide 
suitable  and  safe  appliances  proper  for  the  use  of  the  em- 
ploye in  the  performance  of  the  labor  to  which  he  is  as* 
signed  and  to  properly  guard  the  employe  from  dangers; 
but  it  is  also  true  that  when  a  party  becomes  tlie  employe 
of  another  to  perform  certain  labor,  he  assumes  all  risks 
ordinarily  incident  to  the  business.  It  will  be  presumed 
that  he  made  the  contract  with  reference  to  the  risks  ordi- 
narily appertaining  to  the  particular  employment,  and  that 
he  had  notice  of  all  risks  which  were  open  and  obvious,  or 
ought  to  have  been,  to  a  person  of  his  experience  and  un> 
derstanding,  and  if  he  continues  in  the  employment,  after 
full  knowledge  of  defects  in  or  lack  of  appliances,  or  risks 
to  which  he  is  exposed,  which  may  be  dangerous,  and  makes 
no  complaint,  but  voluntarily  accepts  the  risks,  if  subse- 
quently injured  by  reason  thereof,  there  can  be  no  recov- 
ery. (Cooley,  Torts,  sec.  562,  and  cases  cited  ;  Wood,  Master 
&  Servant,  sees.  326,  335;  2  Thompson,  Negligence,  note 
15,  p.  1008  ;  McKinney,  Fellow-Servants,  sec.  30;  MouUon 
V.  Gage,  138  Mass.,  390;  Sweet  v.  Ohio  Coed  Cb.,  47  N. 
W.  Rep.  [Wis.],  182;  Gibeon  v.  Erie  R.  Co,,  63  N.  Y., 
449,  s.  c.  20  Am.  Rep.,  552;  Yates  v.  McOallough  Iron  Cb., 
16  Atl.  Rep.  [Md.],  280;  Casey  v.  ChicagOy  SL  P.,  M.  & 
0.  R.  Cb.,  62  N.  W.  Rep.  [Wis.],  624,  and  cases  cited 
therein;  Bailey,  Master's  Liability  for  Injuries  to  Servant,. 
169, 170, 171 ;  Missouri  P.  R.  Co.  v.  Baxter,  42  Neb.,  793.) 
In  the  case  at  bar  it  appears  that  Adam  C.  Dehning,  the 
loss  of  whose  life  is  the  basis  of  the  action,  applied  to  the 
superintendent  or  foreman  of  the  work  in  progress  on  the 
viaduct  for  employment,  and  during  the  course  of  the  con- 
versation at  that  time  stated  in  regard  to  his  fitness  for  and 
knowledge  of  the  work  to  be  performed,  ''  that  he  was  a 
rivet  heater  and  used  to  work  up  high,  *  *  ♦  ^^^^ 
used  to  the  work.     He  didn't  say  how  long  he  had  worked 
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at  ity  bat  he  could  do  it/'  He  secured  employment  and  was 
set  to  work  heating  rivets  in  a  small  or  portable  forge, 
which  rested  on  a  plank  platform  twelve  feet  long  and  four 
feet  wide  placed  upon  the  top  of  and  supported  by  the 
framework  of  the  structure  being  built ;  that  on  September 
15,  1890,  when  he  commenced  work,  the  position  of  the 
forge  on  the  viaduct  was  such  that  it  was  at  an  elevation 
of  some  ten  or  twelve  feet  from  the  ground  or  street.  He 
continued  at  the  same  work  during  the  succeeding  days  up 
to  and  including  a  portion  of  October  13,  1890.  As  the 
work  upon  the  viaduct  progressed,  the  forge  used  by  young 
Dehning  and  its  platform  were  moved  along  to  different 
positions  on  the  top  of  the  structure  so  that  it  was  at  aU 
times  convenient  to  the  men  who  were  connecting  the  parts 
of  the  viaduct  and  to  whom,  after  heating  the  rivets,  it 
was  the  duty  of  the  rivet  heater  to  carry  and  deliver  them. 
On  October  13,  1890,  the  forge  used  by  the  young  man 
Dehning  was  at  a  place  on  the  bridge  which  made  its  height 
from  the  ground  some  twenty-seven  feet,  and  he,  needing^ 
coal,  went  below  to  procure  it,  and  while  returning  and 
walking  to  the  forge,  a  distance  of  about  thirty  feet,  on  a 
stringer  or  part  of  the  framework,  from  a  point  at  which  he 
reached  the  top  of  the  structure  by  a  ladder  from  the  ground^ 
and  when  he  had  almo.st  reached  the  platform  and  was  ap- 
parently in  the  act  of  placing  the  nail  keg,  which  contained 
the  coal,  on  the  platfornl,  he  fell  to  the  ground  and  wa& 
killed.  There  was  also  evidence  which  tended  to  disclose 
that  there  were  some  others  engaged  in  the  same  duties  aa 
the  young  man  Dehning  at  another  or  other  forges  than  the 
one  used  by  him,  and  that  when  they  desired  coal  they 
went  to  the  ground,  and  after  filling  a  vessel  similar  to  the 
one  used  by  him,  tied  or  looped  a  rope  around  it  and  drew 
it  up  to  the  platform  on  the  bridge;  that  rope  was  fur- 
nished for  any  necessary  purpose;  that  there  was  lumber 
from  which  walks  on  and  over  the  open  framework  of  the 
bridge  could  have  been  laid  if  they  were  desired,  and  also 
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that  the  ladder  by  which  the  ascent  from  the  ground  to  the 
top  of  the  framework  of  the  structure  was  made  could 
have  been  moved  from  the  position  it  occupied  on  October 
13,  1890,  to  one  where  any  person  going  up  it,  on  reach- 
ing the  top  would  have  lieen  very  near,  or  almost  upon  the 
platform  of  the  forge  used  by  Dehning.  But  however  the 
facts  may  have  l)een  in  respect  to  all  tliese  matters,  it  is 
clear  that  the  risks  of  the  employment,  including  the  car- 
rying of  coal,  the  appliances  to  be  used,  the  manner  in 
which  it  was  done  and  to  be  done,  were  apparent  and  ob- 
vious, and  that  during  the  time  that  Dehning  had  worked 
(almost  a  full  month)  he  must  have  acquired  full  knowledge, 
must  have  been  aware  of  them,  and  there  was  an  entire 
failure  to  show  that  he  made  any  complaint  or  asked  for 
any  changes  to  be  made,  and  it  must  be  inferred  that  he 
voluntarily  accepted  and  assumed  them.  A  full  and  care- 
ful review  of  all  the  testimony  satisfies  us  that  it  was 
wholly  insufficient  to  authorize  or  sustain  a  verdict  for 
plaintiff,  and  this  being  true,  the  action  of  the  court  in  di- 
recting a  verdict  for  defendant  was  proper  and  correct. 

We  deem  it  best  here  to  notice  some  decisions  of  this 
court  in  which  *a  modification  of  the  rule  herein  declared 
and  applied  to  the  existing  facts,  was  announced  and 
adopted.  One  of  the  cases  alluded  to  is  that  of  Sioux  Gty 
4?  P.  R.  Co.  V,  FinlaysoUj  16  Neb.,  578.  It  was  there  said : 
''The  facts  in  this  case  may  be  briefly  stated  to  be  that  the 
defendant  in  error  had,  for  about  two  years,  been  in  the  em- 
ploy of  the  plaintiff  in  error  as  a  locomotive  engineer  on 
its  railroad;  that  he  had  had  charge  of  this  particular  en- 
gine for  a  considerable  part  of  this  time.  Toward  the  lat* 
ter  part  of  this  employment  he  noticed  what  he  conceived 
to  be  evidences  of  weakness  in  that  part  of  the  locomotive 
known  as  the  throat  sheet  He  called  the  attention  of  the 
proper  officers  and  agents  of  the  plaintiff  in  error  to  this 
fact,  and  upon  examination  it  was  thought  there  was  no  im- 
mediate danger,  and  he  was  instructed  to  continue  with  the 
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engine  until  such  time  in  the  near  future  as  they  could  ef- 
fect an  exchange  and  cause  the  necessary  repairs  to  be  made. 
Afterward,  seeing,  as  he  thought,  increasing  signs  of  weak- 
ness in  that  part  of  the  boiler,  he  again,  and  on  several  oc- 
casions, called  attention  to  the  facts,  when  he  was  informed 
that  another  engine  would  be  furnished  him  in  a  given  time 
and  requested  to  continue  with  the  one  in  question  until 
that  time,  which  he  did,  and  for  two  days  longer,  when  the 
accident  occurred.  During  this  time  he  was  careful  to  keep 
the  steam  at  a  comparatively  low  pressure,  and  supposed 
that  with  this  precaution  there  was  no  immediate  danger. 
It  is  not  claimed,  and  cannot  be,  that  the  explosion  was 
caused  or  brought  about  by  any  negligent  act  of  his.  Un- 
der these  circumstances  it  seems  to  us  that  the  true  rule 
might  be  stated  to  be,  that  if  the  defective  machinery^ 
though  dangerous,  is  not  of  such  a  character  that  it  may 
not  be  reasonably  used  by  the  exercise  of  care,  skill,  and 
diligence,  the  servant  does  not  assume  the  risk.  If  the 
servant,  in  obedience  to  the  requirement  of  the  master, 
makes  use  of  machinery  which,  though  dangerous,  is  not  so 
much  so  as  to  threaten  immediate  injury,  or  where  it  is 
reasonably  probable  it  may  be  safely  used  by  extraordinary 
caution  or  skill,  the  master  would  be  liable  for  a  resulting 
accident.  At  least  such  a  rule  is  as  favorable  to  the  plaint- 
iff in  error  as  could,  in  our  opinion,  be  reasonably  required 
by  it,  and  especially  would  this  be  true  when  it  is  shown 
that  the  master  was  fully  informed  of  the  apparent  danger 
and  the  machinery  used  upon  his  request  and  judgment. 
(Snow  V.  Housaionic  jR.  Co.,  8  Allen  [Mas.s.],  441 ;  Colo^ 
rado  C.  R.  Co.  v.  Ogden,  3  Colo.,  499;  Palierson  v.  Pitts- 
burg &  a  R  Co.,  76  Pa.  St.,  389;  2  Thompson,  Negli- 
gence, 967;  Keeganv,  Western  Railroad  Corporation,  8  N. 
Y.,  175.)"  We  desire  particularly  to  challenge  attention 
to  the  facts  that  the  employe  had  informed  the  proper  offi- 
cers and  agents  of  the  employer  of  the  defects  in  the  ma- 
chinery, and  been  instructed  to  continue  its  use  until  a  time 
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in  the  Dear  future,  coupled  with  the  promise  of  au  exchange 
and  to  have  the  necessary  repairs  made. 

Another  case  in  which  the  modification  of  the  general 
rule  was  recognized  is  Lee  v.  Smart,  46  Neb.,  318.  The 
party  suitor  in  that  case,  it  appears,  was  employed  by  a 
lumber  merchant,  in  the  city  of  Omaha,  in  the  capacity  of 
a  teamster,  his  work  being  the  hauling  of  lumber.  The 
writer  of  the  opinion.  Post,  J.,  after  stating  the  modifica- 
tion of  the  rule  as  announced  in  Sioux  City  &  P.  R.  Co,  r, 
Finlayson,  says:  '^That  the  case  at  bar  is  within  the  excep- 
tion there  rec(^nized,  is  apparent  from  a  brief  reference  to 
the  evidence  in  the  record.  The  plaintiff,  according  to  his 
own  testimony,  discovered  the  day  after  he  entered  the  de- 
fendant's service,  that  there  were  no  blocks  in  the  brake- 
bars  of  the  wagon  assigned  to  him,  and  asked  the  defendant 
if  it  was  necessary  to  fix  them,  to  which  the  latter  replied 
that  other  men  had  used  the  wagon  without  being  fixed, 
and  that  he  [the  plaintiff]  could,  because  the  streets  were 
level.  The  plaintiff  appears  to  have  had  little  knowledge 
regarding  the  weight  of  the  load  in  question,  but  accord- 
ing to  the  testimony  of  Mr.  Fry,  who  assisted  in  putting 
the  lumber  onto  the  wagon,  it  consisted  of  2,945  feet  of 
green  poplar,  weighing  upwards  of  8,^00  pounds,  or  more 
than  twice  the  weight  of  a  reasonable  load  under  the  cir- 
cumstances. Said  witness  testified  further,  that  when  the 
wagon  was  about  three-fourths  loaded,  he  called  the  defend- 
ant's attention  to  the  fact  that  there  was  danger  of  overload- 
ing it,  to  which  the  latter  replied  that  he  wanted  to  put  od 
a  heavy  load,  as  he  was  obliged  to  pay  toll  on  crossing  the 
bridge.  The  plaintiff,  who,  it  is  shown,diad  never  crossed 
the  river  by  means  of  the  bridge  mentioned,  experienced 
no  difficulty  until  he  had  started  down  the  grade  at  the  east 
end  of  the  bridge,  when,  as  claimed,  without  fault  on  his 
part,  he  lost  control  over  the  team  in  the  manner  and  with 
the  result  above  stated.  The  trial  court,  on  this  evidence^ 
correctly  declined  to  advise  the  jury  that  the  plaintiff,  as  a 
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matter  of  law,  assumed  the  risk  of  accident,  although  he 
knew,  or  might  with  reasonable  diligence  have  known,  that 
there  was  danger  in  thus  using  the  wagon  without  a  brake, 
heavily  loaded  as  it  was;  and  by  proper  instructions  the 
question  was  submitted  whether  in  attempting  to  cross  said 
bridge  the  plaintiff  exercised  reasonable  caution,  or  whether, 
in  so  doing,  he  was  guilty  of  contributory  negligence." 

In  the  case  of  the  Sioux  City  &  P,  R.  Co.  v.  Finlayson 
the  evidence  clearly  developed  that  there  had  been  a  com- 
plaint or  objection  to  the  proper  person  or  persons  of  the 
unsafe  and  defective  condition  of  the  machinery,  and  a  con- 
tinuance of  its  use  by  requirement  of  the  employer  under 
promise  that  the  subject  of  complaint  should  be  removed 
or  remedied ;  and  in  the  case  of  Lee  v.  Smart  it  was  shown 
that  objection  was  made  to  the  imperfect  or  defective  con- 
dition of  the  brake  to  the  wagon,  and  its  further  use  was 
by  direct  requirement  of  the  employer,  and  in  both  cases  it 
further  appeared  that  the  machinery  and  appliances,  al- 
though unsafe,  were  such  as  might  be  safely  used  by  the 
exercise  of  reasonable  skill  and  care  on  the  part  of  the  em- 
ploye. The  facts  in  these  cases  placed  them  clearly  and 
unmistakably  within  a  well-defined  and  recognized  excep- 
tion to  the  general  rule,  and  they  are  not,  in  the  doctrine 
announced  in  the  decisions  of  them,  in  conflict  with  the 
rule  applied  in  the  present  case,  but  plainly  distinguishable 
from  the  case  at  bar,  in  which  there  were  no  facts  shown 
which  called  for  any  modification  of  the  general  doctrine 
or  made  it  within  the  exception  thereto. 

The  opinion  in  the  case  of  Kearney  Electric  Co.  v.  Laugh- 
iin,  45  Neb.,  390,  which  was  filed  on  the  same  day  as  the 
opinion  in  Lee  v.  Smart,  supra,  and  was  cited  therein,  and 
which  cited,  in  support  of  the  views  therein  expressed,  the 
case  of  Siouz  City  &  P.  R.  Co.  v.  Finlayson,  supra,  and 
also  Lee  v.  iSmarf,  turned  mainly  upon  the  proposition  that 
the  risks  or  hazards  of  the  employment  in  which  the 
plaintiff  was  engaged  when  injured  were  not  obvious,  open, 
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and  apparent,  and  were  of  such  a  character  that  he  did  not 
have  knowledge  of  them  and  could  not  be  charged  with 
knowledge,  and  the  facta  of  the  case  were  such  as  to  en- 
tirely withdraw  it  from  the  operation  of  the  general  rok 
There  is  no  conflict  between  the  rules  stated  in  the  opinion 
in  that  case  and  in  the  present  case.  The  judgment  of  tihe 
district  court  is 

Affirmed. 

IftviNE,  C.y  took  no  part  in  the  decision. 


!  51    601 

68  723  Commercial  State  Bank  of  Crawford  v.  William 

)iL_??9;  H.  Ketcham. 

Filed  Degbmbbb  7,  1895.    Na  683a 

1.  Beplevin :  Affidavit  :  Justice  of  the  Peace.    The  ftiBdar 

vit  required  by  the  pro^isiODS  of  the  Code  of  Ciyil  ProoedarBf 
in  an  aclion  commenced  beiore  a  jastice  of  the  peace  to  Koover 
the  poMesBion  of  specific  personal  property,  is  the  basis  of  (h» 
action  and  is  jurisdictional  and  must  be  filed  before  a  valid  writ 
can  issue. 

2.  :  .  Where  the  original  affidavit  in  an  aetion  of  re- 
plevin contains  a  defective  statement  of  the  necessary  averments 
of  the  plaintiff's  rights  or  claims,  it  may  be  amended  to  make 
dear  or  certain  that  which  was  indefinite  or  uncertain. 


: :  Amendment:  Corpobations.  When  in  an  ac- 
tion of  replevin,  instituted  by  a  corporation  or  partnership,  (he 
affidavit  is  made  by  some  person  for  the  corporation  or  partner- 
ship, it  must,  in  its  averments,  refer  to  the  rights  and  claims  of 
the  corporation  or  firm  and  not  those  of  the  affiant,  and  if,  in 
each  necessary  allegation,  it  refers  to  the  claims  of  the  affiant, 
the  affidavit  will  be  treated  as  in  favor  of  the  affiant  individually* 
and  insufficient  to  authorize  the  issuance  of  an  order  of  delivery 
in  favor  of  the  corporation  or  firm,  and  where  such  writ  was  is- 
sued and  is  attacked  by  motion  to  quash  on  the  ground  of  insuf- 
ficiency of  the  affidavit,  such  affidavit  may  not  be  amended  so 
as  to  make  it  one  in  favor  of  the  corporatiou  or  partnerahipi 
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Errob  from  the  distriot  court  of  Dawes  county.  Tried 
below  before  Bartow,  J. 

IL  W.  Dailey  and  A.  W.  OriUs^  for  plaintiff  in  error. 

AUm  O.  Fisher ^  contra. 

Harrison,  J. 

In  an  action  of  replevin  commenced  before  a  justice  of 
the  peace  of  Dawes  county  by  the  Commercial  State  Bank 
of  Crawford  against  William  H.  Ketcham  the  affidavit 
filed  to  procure  the  issuance  of  the  writ  of  replevin  was  as 
follows:  ''  R.  G.  Smith,  cashier  Commercial  State  Bank  of 
Crawford  (a  Nebraska  corporation),  being  duly  sworn,  de- 
poses and  says  that  he  has  a  special  ownership  and  is  en- 
titled to  the  immediate  possession  of  the  following  described 
goods  and  chattels,  to-wit:  One  entire  newspaper  outfit  and 
job  office  used  formerly  by  publishing  tlie  Crawford  Clip- 
per, and  job  office  and  Marsland  Tribune^  now  used  in  the 
newspaper  and  job  office  of  the  Crawford  Tribune,  compris- 
ing presses,  type  racks,  subscription  lists,  fixtures,  and 
everything  used  in  operating  the  newspaper  and  job  office 
of  the  Crawford  Tribune  in  Crawford,  Nebraska,  and  that 
the  said  property  is  wrongfully  detained  by  one  William 
H.  Ketcham;  that  the  said  property  was  not  taken  in  ex- 
ecution or  any  order  or  judgment  against  him,  nor  for  the 
payment  of  any  tax,  fine,  or  amercement  ai-sessed  against 
him,  nor  by  virtue  of  an  order  of  delivery  issued  in  re- 
plevin, nor  any  other  mesne  or  final  process  issued  against 
this  affiant''  The  writ  was  issued,  served,  and  returned, 
the  appraisement  of  the  property  showing  a  value  exceeding 
$200,  the  proceedings  were  certified  and  the  case  transferred 
to  the  district  court  as  is  provided  by  section  1039  of  the 
Code  of  Civil  Procedure.  In  the  district  court  a  motion 
was  made  by  the  defendant  to  quash  the  writ  for  the  reason 
that  there  never  had  been  any  affidavit  filed  as  a  basis  for 
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the  issuance  of  the  writ^  or,  to  more  clearly  state  the  ground 
of  the  motion^  that  the  affidavit  filed  with  the  justice  of  the 
peace  to  obtain  the  writ  of  replevin  alleged  the  special 
ownership  of  the  property  sought  to  be  recovered  to  be  in 
R.  G.  Smith,  and  also  set  forth  its  detention  from  him,  and 
that  no  affidavit  was  filed  stating  ownership,  general  or 
special,  in  the  plaintiff  and  the  detention  of  the  property 
as  against  its  rights  of  property  and  possession.  Pending 
the  hearing  of  this  motion  the  attorneys  for  plaintiff  ten- 
dered and  asked  leave  to  file  what  was  styled  an  '^amended 
affidavit  in  replevin,^'  in  which  was  stated  that  plaintiff  i 

had  a  special  ownership  in  the  property  in  controversy  and  | 

its  wrongful  detention  by  the  defendant  in  opposition  to 
plaintiff^s  right  of  possession.     The  request  of  plaintiff  j 

for  leave  to  amend  was  denied  and  the  motion  of  defend-  ' 

ant  sustained  and  the  writ  quashed,  and,  on  demand  of  de- 
fendant, a  jury  was  impaneled  and  inquiry  made  in  regard 
to  his  right  of  property  and  possession  and  his  damages. 
The  result  was  a  verdict  and  Judgment  in  favor  of  defend-  | 

ant.     The  plaintiff  presents  the  case  here  for  review,  the  , 

principal  error  alleged,  and  of  which  complaint  is  made^  .      I 

being  the  refusal  of  the  trial  court  to  permit  the  filing  of 
what  was  offered  as  an  amended  affidavit. 

It  is  contended  by  counsel  for  plaintiff  that  an  affidavit 
filed  in  an  action  of  replevin  is  a  pleading,  within  the 
meaning  of  section  144  of  our  Code  of  Civil  Procedure,  ; 

which  provides  that  any  pleading,  process,  or  procedure 
may  be  amended  in  furtherance  of  justice  before  or  after 
judgment,  on  such  terms  as  may  be  just,  by  correcting  a  I 

mistake  in  any  respect,  or  by  inserting  other  allegations 
material  to  the  case,  and  any  proceeding,  may,  by  amend- 
ment, be  made  conformable  to  the  provisions  of  the  Code; 
that  an  affidavit  in  replevin  may  be  amended,  and  that  the 
affidavit  presented  in  the  case  at  bar  as  an  amendment  should 
have  been  allowed.  Filing  an  affidavit  in  replevin  haa 
been  held  in  this  court  to  be  a  proceeding,  and  that  the  af- 
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ficlavit^  if  defective,  may  be  amended.  ( WiUon  v.  Maddin^ 
7  Neb.,  50.)  But  it  has  also  been  stated  that  when  tlie 
object  of  the  action  is  to  obtain  the  possession  of  property 
alleged  to  be  wrongfully  detained  by  defendant,  the  filing 
of  the  affidavit  prescribed  by  the  statute  is  a  prerequisite 
to  the  issuance  of  the  writ,  is  jurisdictional,  or,  if  none  is 
filed,  the  writ  is  a  nullity.  {Bardwell  r.  Stubbet^t,  17  Neb., 
485,  and  cases  cited.)  In  replevin  before  a  justice  of  the 
peace  the  affidavit  is  the  basis  of  the  suit,  is  that  upon 
which  the  jurisdiction  is  predicated,  and,  unless  it  is  filed, 
there  is  no  jurisdiction.  (Cobbey,  Replevin,  sees.  525,  526, 
528,  529.)  Wliere  a  corporation  or  partnership  is  plaint- 
iff, although  the  affidavit  is  made  by  some  person  for  the 
corporation  or  firm,  it  must  state  the  possession  or  right  of 
possession  sought  to  be  asserted  is  that  of  the  corporation  or 
the  firm,  and  where  the  party  making  the  affidavit  is  al- 
legeil  to  be  connected  with  the  corporation  or  firm,  or  a 
member  thereof,  and  the  affidavit  further  states  the  interest 
in  the  property  to  be  that  of  the  affiant  and  a  violation  of 
his  rights  individually,  the  proceeding  is  one  in  his  behnlf 
as  an  individual,  and  not  in  favor  of  the  corporation  or 
firm.  (Cobbey,  Replevin,  sec.  562;  McEvoy  v,  Husstyy  64 
Ga.,  3J4;  McClain  v.  Chu-okee  Iron  Co.,  58  Ga.,  233.) 
The  affidavit  in  the  case  at  bar  did  not  allege  interest  in 
the  property  existing  in  the  bank;  did  not  assert  that  it 
had  any  right  in  the  property  in  controversy,  either  special 
or  general,  or  that  any  right  belonging  to  it  had  been  vio- 
lated; but,  on  the  contrary,  in  each  particular  in  respect  to 
which  an  allegation,  either  positive  or  negative,  was  neces- 
sary in  the  statements  of  the  affidavit  it  referred  to  the  affi- 
ant and  not  the  bank.  This  being  true,  in  our  view  the 
affidavit  was  in  behalf  of  the  affiunt  and  not  the  bank,  and 
not  the  subject  of  amendment  in  favor  of  the  bank,  or,  as 
proposed  in  the  affidavit  tendered,  in  which  the  interest  and 
rights  of  the  bank  were  stated.  It  was  not  an  indefinite 
or  defective  statement,  necessary  to  entitle  the  bank  to  the 


672  NEBRASKA  REPORTS.  [Vol.  46 

Oomxnercial  State  Bank  of  Crawford  ▼.  Ketcbam. 

issuance  of  the  writ  of  replevioy  bat  there  was  au  entire 
absence  or  lack  of  such  statement,  and  further,  a  positive 
setting  forth  of  the  rights  of  another  party  (the  affiant)  to 
demand  the  writ  to  issue. 

To  support  their  contention  that  the  affidavit  in  this  case 
was  properly  amendable,  and  that  the  trial  court  erred  in 
deciding  that  it  was  not,  counsel  for  plaintiff  especially  di- 
rect attention  to  a  decision  of  the  supreme  court  of  Kansas 
(Meyer  v.  Lane,  40  Kan.,  491)  and  one  of  this  court  (Lewis 
r.  ConnoUyy  29  Neb.,  222).  In  the  case  cited  decided  by 
the  Kansas  court  it  appears  that  an  action  was  ''com- 
menced by  Daniel  Lane  against  Meyer  Bros.,  S.  C.  Lang 
&  Co.,  et  al.,  to  obtain  possession  of  a  stock  of  drugs  and 
fixtures  valued  at  $1,000.  An  affidavit  was  filed  by 
George  S.  Chase,  the  attorney  of  Lane,  and  an  order  of 
delivery  obtained,  and  the  property  turned  over  to  him. 
Meyer  Bros,  et  al.  filed  a  motion  to  set  aside  the  order  of 
delivery  upon  the  ground  that  the  affidavit  did  not  state 
that  the  plaintiff  was  the  owner  of  the  property  and  entitled 
to  its  immediate  possession.  The  affidavit  was  defective, 
but  subsequently,  George  S.  Chase,  an  attorney  of  Daniel 
Lane,  filed  an  amended  affidavit  relating  back  to  the  time 
of  the  filing  of  the  original.  This  affidavit  cured  .all  de- 
fects in  the  original  affidavit,  if  such  defects  could  be  cured 
l^  amendment;  but  also  stated  that  the  plaintiff  Daniel 
Lane  was  a  minor,  being  under  twenty-one  years  of  age. 
Thereupon  Meyer  Bros,  et  al.  filed  their  motion  to  strike 
out  the  amended  affidavit  on  the  grounds  that  the  plaintiff 
had  no  legal  capacity  to  sue,  and  that  the  affidavit  was  not 
amendable.  The  motion  was  overruled  and  defendants  ex- 
cepted.'' The  court  held:  ''An  original  affidavit  in  re- 
plevin may  be  amended  so  as  to  state  sufficiently  what  has 
already  been  stated  informally  and  indefinitely."  From 
this  we  conclude  that  there  was  not  an  entire  failure  to 
state  the  facts  necessary  to  be  alleged  in  the  affidavit,  but 
that  there  was  an  indefinite  or  defective  statement  of  them. 
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Lewi8  V,  Connolly,  the  case  referred  to  of  the  opinions  of 
this  court,  it  appears,  was  an  action  of  replevin  commenced 
in  the  district  court  of  Cherry  county,  in  which  the  clerk 
upon  the  filing  of  the  petition  in  the  case  and  no  other  or 
further  affidavit  or  statement  by  the  plaintiff,  issued  the 
writ.  In  order  to  a  thorough  understanding  of  the  case  of 
Lewis  V.  Connolly,  and  the  applicability  of  the  rule  therein 
announced  in  the  case  at  bar,  we  deem  it  best  to  specially 
call  attention  to  the  manner  of  instituting  an  action  of  re- 
plevin in  the  district  courts  of  this  state,  and  also  before 
justices  of  the  peace,  and  some  of  the  points  of  difference. 
In  this,  as  in  other  cases  commenced  in  the  district  court, 
the  first  proceeding  is  the  filing  of  a  duly  verified  pe- 
tition, in  which  is  stated  the  plaintiff's  cause  of  action, 
and  the  plaintiff  may  at  the  commencement  of  the 
suit,  or  at  any  time  before  answer,  claim  the  imme- 
diate possession  of  the  property  the  possession  of  which 
is  the  subject  and  object  of  the  suit,  by  filing  with  the 
clerk  the  affidavit  as  prescribed  by  statute.  (See  sees. 
181,  182,  Code  of  Civil  Procedure.)  In  an  action  before 
a  justice  of  the  peace  an  action  to  recover  the  possession  of 
specific  personal  property  shall  not  be  brought  until  the 
prescribed  affidavit  is  filed  by  plaintiff.  (Sees.  1033,  1034, 
Code  of  Civil  Procedure.)  In  the  first  the  petition  is  the 
foundation  of  the  action,  and  the  affidavit  the  basis  for  the 
issuance  of  the  writ ;  in  the  second  the  affidavit  serves  the 
double  purpose,  being  the  basis  of  the  action  and  also  for 
the  issuance  of  the  order  of  delivery.  In  the  case  o^  Lewis 
V.  Connolly,  supra,  it  was  held :  ''  Where  a  petition  in  an 
action  of  replevin  contained  nearly  all  the  allegations  re- 
quired in  the  affidavit  prescribed  by  section  182  of  the 
Code,  and  was  verified  upon  the  belief  of  the  plaintiff  and 
filed  in  the  clerk's  office  and  a  writ  of  replevin  issued 
thereon,  the  writ  is  voidable  and  not  void,  and  the  court, 
upon  such  terms  as  may  be  just,  may  permit  an  affidavit  in 
proper  form  to  be  made  and  filed  as  of  the  date  of  the  com- 
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menoement  of  the  action ;''  and  in  the  body  of  the  opin- 
ion it  was  stated :  "  Where  it  is  sworn  to  positively,  no 
doubt  a  pleading  in  a  proper  case  may  perform  the  office 
of  a  pleading  and  also  of  an  affidavit,  but  it  cannot  do  so 
where  the  oath  is  upon  mere  belief  The  reason  for  this  is 
so  apparent  that  it  need  not  be  stated.  The  affidavit,  how- 
ever, was  not  void,  but  merely  voidable.  It  was  on  file 
properly  sworn  to  as  a  petition  and  was  regarded  by  the 
clerk  as  sufficient  It  differs  from  a  case  where  no  oath 
was  on  file.  In  the  latter  case  the  court  would  have  no  ju- 
risdiction, while  in  the  former,  there  being  an  imperfect 
oath,  the  court  has  jurisdiction,  and  may,  upon  such  terms 
as  may  be  just,  permit  an  amended  affidavit  to  be  filed  to 
relate  back  to  the  time  of  bringing  the  action.  The  court, 
therefore,  should  have  sustained  the  objections  to  the  affi- 
davit and  permitted  a  new  one  to  be  filed.''  It  will  readily 
be  seen  that  in  the  case  to  which  we  have  alluded,  and  also 
the  one  cited  in  the  Kansas  report  to  which  reference  has 
been  made,  that  there  was  that  on  file  which  was  treated 
by  the  court  in  each  instance  as  sufficient,  though  im|)erfect, 
to  vest  the  court  with  jurisdiction  and  to  be  the  proper  sub- 
ject of  amendment.  Not  so  in  the  case  at  bar.  Here,  in  a 
case  commenced  in  justice  court,  where  the  affidavit  gives 
jurisdiction  of  the  action  and  also  to  issue  the  writ,  there 
was  not  an  imperfect  oath,  or  an  uncertain  or  doubtful 
statement  of  any  claim  to  the  property  or  its  possession  in 
the  plaintiff,  but  a  total  lack  of  such  statement,  and  instead 
thereof  positive  averments  of  such  rights  in  a  person  other 
than  plaintiff.    The  judgment  of  the  district  court  is 
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1.  Appeal  from  Justice  Courts:  Tbanscrtpts.  In  error  pro- 
oeedingB  from  m  justice  of  the  peace  to  rcTerae  a  jadgment  be- 
cause it  was  alleged  by  affldayit  that  less  than  six  jnrors  found 
the  Terdict  upon  which  was  based  snch  judgment,  the  recito- 
tions  of  the  transcript  must  prevail  over  contradictory  state- 
ments embodied  in  the  affldayit. 

%  Trial:  Tkrdict:  Waitkb  of  Objections.  A  litigant  who  does 
not  object  to  mere  irregularities  in  receiTing  a  verdict,  when  the 
existence  of  such  irregularities  is  known  to  him  at  the  time  they 
occur,  cannot  complain  of  them  for  the  first  time  upon  error 
proceedings  in  the  district  court. 

&  Contracts:  Damages:  Set-Ofp.  A  cause  of  action  arising  upon 
contract  may  properly  be  pleaded  by  way  of  set-off  in  ao  action 
brought  for  the  recovery  of  damages.  Following  Baymond  v. 
Qreeii,  12  Neb.,  215. 

Error  from  the  district  court  of  Sarpy  county.  Tried 
below  before  Scott,  J. 

James  Hasstii  and  H,  C.  Leflei^^  for  plaintiff  in  error. 

James  P.  Orove,  contra. 

Ryan,  C. 

This  action  originated  before  John  Thomas,  a  justice  of 
the  peace  of  Sarpy  county,  and  was  afterwards  transferred 
to  W.  A.  Wooley,  another  justice  of  the  peace.  A  judg- 
ment having  been  rendered  in  favor  of  the  plaintiff  by  the 
justice  of  the  peace  last  named,  the  defendant  prosecuted 
error  proceedings  to  the  district  court,  wherein  the  judg- 
ment which  had  been  rendered  by  the  justice  of  the  peace 
was  reversed.  In  the  petition  in  error  upon  which  this  re- 
versal was  had  the  grounds  upon  which  the  reversal  was 
sought  were  stated  in  this  language:     • 
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"First — Five  jurors  were  sworn  to  try  the  said  cause, 
and  sat  upon  the  trial  thereof,  but  no  verdict  was  rendered 
by  said  jury;  but  three  members  of  the  said  jury  were  pres- 
ent in  open  court  at  the  rendition  of  such  alleged  verdict 
purporting  to  be  the  verdict  of  the  original  jury  sworn  to 
try  the  cause. 

"Second — After  the  jury  were  sworn  to  try  the  cause, 
the  plaintiff,  by  his  attorney,  moved  the  court  to  strike  the 
second  part  or  division  of  the  defendant's  bill  of  particu- 
lars, the  same  filed  as  an  ofiset  for  rental  of  twenty  acres 
of  land  at  three  dollars  per  acre,  with  interest  from  the  23d 
day  of  January,  1891,  and  due  December  1,  1891;  and 
said  motion  was  sustained  by  said  justice  and  the  defend- 
ant's set-off  was  stricken,  against  defendant's  objection." 

The  transcript  of  the  justice  of  the  peace  showed  a  re- 
turn of  a  verdict  by  the  jury.  It  also  showed  that  one 
juror,  by  agreement,  had  been  excused.  No  question  is 
raised  as  to  this  particular  juror,  but  it  is  insisted  that 
there  were  present  when  the  verdict  was  returned  but  four 
jurors.  The  transcript,  however,  only  shows  that,  when 
the  verdict  was  returned,  the  jury  was  asked  if  it  was  their 
verdict  and  four  jurors  responded  in  the  affirmative.  By 
affidavit  an  attempt  was  made  to  show  that  one  juror  in 
fact  was  not  present,  but  the  record  discloses  no  objection 
made  to  receiving  the  verdict  when  it  was  returned,  neither 
does  it  seem  that  the  allied  irregularity  existed  or  was 
urged  at  all  until  it  was  presented  for  consideration  in  the 
district  court.  This  was  too  late.  (  Wasson  v.  Palmer,  13 
Neb.,  377;  Seott  v.  Waidiek,  12  Neb.,  5.)  The  above  quo- 
tation from  the  averments  of  the  petition  in  error,  passed 
upon  in  the  district  court,  sufficiently  describes  the  couoter- 
claim  as  it  appears  elsewhere  in  the  record;  but  the  trans- 
cript considered  in  the  district  court,  which  is  certified  to 
this  court,  begins  with  a  recitation  of  the  receipt  by  Mr. 
Wooley,  as  a  justice  of  the  peace,  of  a  transcript  of  the 
docket  of  Mr.  Thomas,  another  justice  of  the  peace,  and  of 
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the  papers  in  this  cause.  This  is  followed  by  a  miaate 
showing  when  the  cause  was  set  for  trial,  and  that  notice 
thereof  had  been  given  the  parties.  Immediately  suc- 
ceeding is  a  copy  of  the  answer  of  the  defendant,  and  then, 
in  due  order,  the  further  proceedings  in  the  case.  No- 
where, however,  are  we  able  to  find  any  description  of  the 
nature  of  the  plaintifi^'s  cause  of  action.  Evidently  the 
justice  of  the  peace  who  tried  the  case  certified  only  as  to 
the  docket  entries  originally  made  by  himself,  and  omitted 
to  show  the  nature  of  the  record  made  by  the  justice  of 
the  peace  before  whom  the  action  was  begun.  By  this 
oversight,  most  likely,  the  bill  of  particulars  was  omitted 
from  the  transcript  filed  in  the  district  court.  This,  how- 
ever, is  not  specially  material,  for,  even  if  suit  was  com- 
menced for  the  recovery  of  damages,  it  was  proper  to  set 
up  by  way  of  a  set-ofi*  any  cause  of  action  arising  upon  a 
contract  which,  before  the  commencement  of  the  action, 
was  held  by  the  defendant.  (Code  of  Civil  Procedure,  sec. 
104  ;  Raymond  V,  Green,  12  Neb.,  216.)  In  any  view  we 
take  of  this  case,  therefore,  the  judgment  of  the  district 
«oart  was  correct  and  accordingly  it  is 

Affirmed. 


StORZ  &  IlER  v.  L.  M.  FlNKLBSTBHr. 
FiLSD  DSOBMBBB  7, 1895.     No.  5860. 


1 40  vn 

148  88 

46  577| 

60  667 


L  Ctontracts:  Public  Policy:  Unlawful  Ck>NsiDBBATio!r.  No 
mctioD  cMi  be  maiotained  on  m  coo  tract  th«  consideration  of 
which  i»  either  wicked  in  itself  or  prohibited  bj  law. 

%  :  :  :  Salbs.     Plaintiff  sned  the  defendant  for 


the  purchase  price  of  beer  to  which  the  defendant  bj  way  of 
eonnter-daim  pleaded  payment  for  a  license  to  sell  beer,  which, 
aa  defendant  alleged,  plaintiff  had  agreed  to  furnish  to  enable 
defendant  to  make  sueh  sales.  By  reply,  plaintiff  alleged  a 
41 
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castom  in  accordance  with  which  a  retail  traffic  in  beer  had  been 
carried  on  by  defendant  nnder  and  by  virtue  of  a  license  held 
by  the  plaintiff,  which  traffic  in  legal  effect  was  a  violation  of 
the  statute  of  Nebraska  regulating  traffic  in  liquors.  Hdd^ 
That  for  the  purchase  price  of  beer  sold  under  these  circum> 
stances  plaintiff  was  not  entitled  to  recover  against  the  defend- 
ant. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  Keybob,  J. 

See  opinion  for  reference  to  authorities. 

Lake,  Hamilton  &  MaxweU^  for  plaintiff  in  error. 

Estabrooh  &  Davis  and  C.  E.  Clapp,  eorUra. 

Ryan,  C. 

This  action  was  brought  by  the  plaintiff  in  error^  a  part> 
nership  firm  engaged  in  the  manufacture  of  beer,  tojeoover 
of  defendant  the  sum  of  $707.06,  the  price  of  certain  beer 
alleged  to  have  been  furnished  by  plaintiff  to  defendant  in 
the  month  of  June,  1889.     By  way  of  counter-claim  the 
defendant  alleged  that  the  beer  was  furnished  him   by 
plaintiff  under  a  written  agreement  which  required  that  the 
plaintiff  should  furnish  the  license  necessary  under  the 
laws  of  Nebraska;  that  plaintiff  had  n^lected  to  provide 
this  license,  and  that  in  consequence  of  such  n^lect  the 
defendant  had  been  required  to  pay  the  sum  of  $1,000  for 
such  license.     By  reply  the  plaintiff  averred  that  if  the 
defendant  had  taken  out  a  license  it  was  to  enable  him  to  sell 
vinous  and  spirituous  liquors  and  not  to  enable  him  to  per- 
form his  contract  with  the  plaintiff.    There  was  also  in  the 
reply  this  language:   ''The  plaintiff  further  alleges  that 
there  is  and  has  been  since  long  before  September  1,  1888 
[the  date  of  a  written  contract  between  plaintiff  and  defend- 
ant], a  usage  and  custom  existing  and  prevailing  among 
brewing  companies  generally,  and  particularly  in  the  state  of 
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Nebraeka,  and  in  the  city  of  Omaha,  for  each  of  said  brewing 
companies  to  operate,  io  connection  with  its  brewery,  a  bot- 
tling department  for  the  purpose  of  bottling  beer  of  its  own 
manufacture  exclusively;  that  under  said  usage  and  custom 
said  bottling  department  had  been  conducted  under  the  liq- 
uor license  issued  to  the  brewery  and  through  an  ugent  who 
receives  beer  from  the  brewery  at  a  fixed  price,  and  who  op- 
erates the  bottling  departmentias  apart  of,  and  in  the  inter- 
est of,  the  said  brewery ;  that  jhe  contract  referred  to  in  the 
defendant's  answer  was  entered  into  by  tlie  plaintiff  and  the 
said  defendant  with  knowledge  of,  and  with  reference  to, 
said  usage  and  custom,  and  that  said  usage  and  custom 
thereby  became  and  is  a  part  of  said  contract.f^  Upon  the 
trial  defendant  admitted  that  he  owed  plaintiff  the  amount 
claimed,  and  a  verdict  was  accordingly  returned.  There- 
upon defendant  moved  for  a  dismissal  of  the  plaintiff's  ac- 
tion and  for  a  judgment  for  costs  for  the  reason  that  'Hhe 
pleadings  upon  their  face  show  that  the  sales  for  which 
plaintiff  sought  to  recover  were  made  in  pursuance  of  an 
unlawful  contract  between  the  plaintiff  and  the  defenda^nt, 
and  for  the  further  reason  that  the  contract  under  which 
the  sales  were  made,  contemplated  the  resale  of  said  beer 
by  the  defendant  with  the  intent  and  for  the  purpose,  on 
the  part  of  the  said  plaintiff,  of  enabling  the  defendant  to 
resell  contrary  to  law."  This  motion  was  sustained  and 
judgment  was  accordingly  rendered  against  the  plaintiff  for 
costs. 

From  the  fact  that  the  plaintiff  brought  suit  for  the  price 
of  the  beer  agreed  upon  between  himself  and  the  defend- 
ant, it  is  clear  that  the  defendant  was  not  a  mere  agent  for 
the  sale  of  the  plaintiff's  beer.  The  petition  was  framed 
upon  the  theory  that  plaintiff  had  sold  the  defendant  the 
beer  for  which  suit  was  brought,  though  the  use  of  the 
word  "sale,"  or  any  equivalent  term,  was  avoided.  It  is 
equally  clear  that  as  a  retail  vendor  of  liquor  the  defendant 
was  by  section  26,  chapter  50,  Compiled  Statutes,  required 
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to  pay  a  license  of  (1,000^  his  plaoe  of  business  being,  as 
it  was,  in  tlie  city  of  Omaha.  By  the  reply  there  was  al- 
leged a  custom  with  reference  to  which  the  parties  litigant 
had  contracted  whereby  the  obligation  to  pay  the  required 
license  was  avoided,  which  arraugemeut  was  clearly  in  vio- 
lation of  the  statute  above  referred  to.  The  plaintiff,  how- 
ever, insists  that  since  the  defendant  had  admitted  that  he 
had  obtained  the  beer  from  plaintiff  and  was  owing  that 
amount,  judgment  should  have  been  accordingly  rendered. 
This  admission  did  not  amount  to  a  confession  of  judgment, 
neither  did  the  verdict  thereon  returned,  restricted  as  the 
jury  was  by  the  instruction  of  the  court  that  the  counter- 
daim  was  not  by  them  to  be  considered.  The  question 
whether  or  not  a  recovery  should  be  had  by  one  of  the  two 
parties  to  a  contract  for  the  violation  of  a  statute  still  re- 
mained open  for  determination  by  the  court  upon  the  plead- 
ings. Whether  or  not  this  question  was  correctly  decided 
by  the  court  is  the  only  one  with  which  we  are  concerned. 
The  plaintiff  has  cited  only  one  adjudged  case  which  is 
directly  in  point,  and  as  the  principle  upon  which  that 
case  proceeds  must  be  far-reaching  in  its  effects,  the  extent 
of  its  recognition,  as  well  as  its  soundness,  will  now  be 
considered  at  some  length.  The  case  referred  to  is  Man- 
chester &  L.  R.  Co.  V.  Concord  R.  Co.,  20  Atl.  Rep.  [N. 
H.],  383,  in  which  there  is  quoted  with  approval  the  fol- 
lowing language  found  in  2  Morawetz,  Private  Corpora- 
tions, section  721:  ''If  an  agreement  is  legally  void  and 
unenforceable  by  reason  of  some  statutory  or  common  law 
prohibition,  either  party  to  the  agreement  who  has  reoeive<l 
anything  from  the  other  party,  and  has  failed  to  perform 
the  agreement  on  his  part,  must  account  to  the  latter  for 
what  has  been  so  received.  Under  these  circumstances,  the 
courts  will  grant  relief  irrespective  of  the  invalid  agree- 
ment, unless  it  involves  some  positive  immorality  or  there 
are  other  reasons  of  public  policy  why  the  courts  should 
refuse  to  grant  any  relief  in  the  case.     *     *     *    These 
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UQctriDes  have  been  applie<l  re|>eate(lly  in  suUs  arising  out 
of  cootract*!  entered  into  by  ccrpo  rat  ions,  altliough  pro- 
hibited by  gtatute  or  by  the  common  law;  and,  altliougli 
the  contracts  are  held  illegal  and  unenforceable  in  the^ 
cases,  a  recovery  was  allowed  to  (he  extent  of  the  consid- 
eration received;"  A  review  of  the  authorities  cited  in 
iupport  of  these  propositions  does  not  fend  to  establish  the 
doctrine  announced. 

It  was  hehi  in  While  tJ.  Franklin  Bank,  22  Pick.  [Mass*], 
181^  thata  Buit  could  be  niaintnineil  upon  an  entry  in  a 
deposit  book  made  by  defendant'n  cashier  by  which,  in  ef- 
fect, the  bank  became  bound  to  pay  at  a  future  time  the 
amount  of  plaint  iff  ^i  deposit,  because  the  Btatnte  of  Masna- 
chueetts  prohibited  banks  from  aa^nniing  such  liability. 
In  the  opinion  we  find  the  following  ianguiige:  "Tlie  sec- 
ond objection,  and  tliat  on  which  the  defendant's  eounael 
principally  rely,  proceeds  on  the  admission  tliat  the  con- 
tract is  illegal ;  and  they  inmst  that  where  money  has  been 
paid  by  one  of  two  parties  to  the  other  on  an  illegal 
contract,  botli  being  parlicipes  crimims^  no  action  can  be 
maintained  to  recover  it  back.  The  rule  of  law  iB  laid  down 
by  Ijonl  Kenyon  in  llotmoti  v.  Hancock^  8  T.  R  [K"g]t 
577,  and  in  other  cases.  This  rule  may  he  correctly  stated 
in  res]iect  to  contracts  involving  any  moral  turpi tude,  but 
wlien  the  contract  is  merely  malum  prohtbitumj  ihe  rule 
must  be  taken  with  some  qualifications  and  exceptions, 
without  which  it  cannot  be  reconciled  with  many  decided 
eaaee.  The  rule  as  stated  by  Comyn,  in  his  treatise  on 
Contracts,  will  reconcile  most  of  the  cases  which  are  ap- 
parently conflicting.  When  money  lias  l>een  paid  upon  an 
illegal  contract^  it  is  a  general  rule,  that  if  the  contract  be 
executed,  and  both  parties  are  in  pari  deliefo^  neither  of 
them  can  recover  from  the  other  the  money  so  paid  ;  but  if 
the  contract  continues  executory,  and  the  party  paying  the 
money  l>e  desirous  of  rescinding  it,  he  may  do  so,  and  re- 
cover back  his  deposit  by  action  of  indebitatus  as»ump»ii 


582  NEBRASKA  REPORTS.  [Vol.  46 


Storz  Y.  Finklestein. 


for  money  had  and  received.  And  this  distinction  is 
taken  in  the  books,  namely,  where  the  action  is  in  affirm- 
ance of  an  illegal  contract,  the  object  of  which  is  to  enforce 
the  performance  of  an  engagement  prohibited  by  law, 
clearly  such  an  action  can  in  no  case  be  maintained ;  but 
where  the  action  proceeds  in  disaffirmance  of  such  a  con- 
tract, and  instead  of  endeavoring  to  enforce  it,  presumes  it 
to  be  void  and  seeks  to  prevent  the  defendant  from  retain- 
ing the  benefit  which  he  derived  from  an  unlawful  act,  there 
it  is  consonant  to  the  spirit  and  policy  of  the  law  that  tlie 
plaintiff  should  recover.  (2  Comyn,  Law  of  Contracts, 
109.)"  'The  inhibition  of  the  statute  was  with  reference 
to  the  incurring  by  the  bank  of  an  indebtedness  payable  at 
a  future  day  certain.  The  entry  in  the  deposit  book  was 
as  follows:  ''Dr.  Franklin  Bank,  in  account  with  B.  F. 
White,  Cr.  1837,  Feb.  10th.  To  cash  deposited,  $2,000. 
The  above  deposit  to  remain  until  the  10th  day  of  August. 
E.  F.  Bunnell,  Cashier.''  This  entry  was  held  to  be  within 
the  inhibition  of  the  r tatute.  The  party  forbidden  was  the 
one  which  violated  the  provisions  of  the  statute;  the  de- 
positor was  by  no  means  in  pari  delicto^  therefore  he  was 
held  entitled  to  recover  the  amount  of  his  deposit.  This 
distinction  in  principle  was  recognized  in  Sackdfn  Harbor 
Bank  r.  Cbdd,  18  N.  Y.,  240,  and  the  liability  of  the  de- 
fendant was  accordingly  adjudged  to  exist. 

The  action  in  Dill  r.  Inhabitants  of  Warehatfij  7  Met. 
[Ma«s.],  438,  was  to  recover  back  the  sum  of  $600  paid  by 
the  plaintiff  to  the  town  of  Wareham  for  the  privilege  of 
taking  oysters  within  its  limits.  The  power  of  the  town 
to  grant  the  privilege  was  denied  by  the  statute,  and,  upon 
the  refusal  of  the  town  to  allow  the  privilege  paid  for,  the 
suit  was  brought  as  indicated.  Chief  Justice  Shaw,  in  de- 
livering the  opinion  of  the  court,  said:  ^'In  regard  to  the 
sum  of  five  hundred  dollars,  as  it  appears  that  was  received 
by  the  treasurer  and  went  to  the  ase  of  the  town,  and  was 
so  received  in  advance,  upon  a  consideration  which  has 
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failed,  it  mast  be  r^rded  as  money  had  and  received  by 
the  town  to  plaintiff's  use;  and  therefore  the  action  for  that 
sam  will  lie." 

In  Bpiaoopal  Charitable  Society  v.  Episcopal  Church  in 
Dedham,  1  Pick.  [Mass.],  371,  a  note  had  been  given  by 
the  rector  and  wardens  of  the  church  upon  request  of  the 
<;hurch  society,  which  money  had  been  not  only  borrowed 
for,  but  had  been  used  by,  the  church  society,  and  it  was 
held  that  such  society  was  bound  to  pay  the  amount  so 
borrowed,  even  though  there  existed  no  direct  legal  au- 
thority in  the  rector  and  wardens  to  bind  the  church.  As 
will  be  seen  by  the  title  of  this  case  it  was  an  action  by  the 
lender  of  the  money  to  recover  the  amount  loaned,  hence 
the  principle  laid  down  by  Mr.  Morawetz,  even  if  ab- 
stractly correct,  was  not  applicable  as  it  might  have  been 
if  the  rector  and  wardens  af)er  having  paid  the  note  had 
sued  the  church  society  to  recover  the  amount  so  paid. 

The  syllabus  in  Whitney  v.  Peay,  24  Ark.,  22,  begins 
with  the  statement :  ^^  The  state  issued  bonds  for  the  use 
of  the  Real  Elstate  Bank,  the  bonds  being  prohibited  by 
law  from  being  sold  for  less  than  the  par  value  thereof;  '^ 
but  this  proposition  cuts  no  special  figure  in  the  case,  for 
these  bonds  having  been  pledged  as  security  for  a  loan,  the 
sole  questions  determined  were  as  to  the  rights  and  liabili- 
ties of  the  original  pledgee  and  his  assignee  of  the  pledge 
and  of  the  assignee  of  such  assignee  among  themselves  as  to 
the  respective  loans  on  the  property  pledged.  The  court 
held  that  the  bonds  must  be  returned  to  the  original  pledgor 
upon  payment  of  the  amount  to  secure  which  originally 
such  pledge  was  made,  notwithstanding  the  fact  that  by  sub- 
sequent pledges  of  the  bonds  a  loan  of  a  larger  sum  had 
been  effected. 

The  recovery  of  judgment  in  Philadelphia  Loan  Co.  v. 
Toumer,  13  Conn.,  248,  was  for  an  amount  loaned  in  Penn- 
sylvania. It  was  held  in  this  case  that  the  laws  of  Penn- 
sylvania should  govern,  and  that  as  the  charter  of  plaintiff 
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had  provided  that  ''nothing  therein  contained  should  be 
construed  to  authorize  the  company  to  discount  notes/' 
and  the  loan  of  money  upon  which  the  interest  was  re* 
served  in  advance  constituted  a  discount,  therefore  no  re- 
covery could  be  had  upon  the  note.  The  right  of  the  loan 
company  to  recover  judgment  upon  another  theory  which 
was  recognized  by  the  supreme  court  of  errors  of  Connecti«> 
cut  is  thus  fairly  stated  in  one  paragraph  of  the  syllabus: 
**  Where  a  jcx>rporation,  having  power  to  sue  and  be  sued  and 
to  loan  money  under  certain  restrictions,  made  a  loan,  and 
afterwards  took  a  note  as  security  in  contravention  of  the 
provisions  of  its  charter,  it  was  held,  in  a  suit  on  such  note 
with  the  money  counts,  that  although  tliere  could  be  no  re- 
covery on  the  note,  the  money  loaned,  with  the  legal  inter- 
est, might  be  recovered  on  the  money  counts.'^  This  prin- 
ciple was  the  only  one  involved  in  VancUia  v.  State  Bank 
of  Ohio,  9  O.  St.,  27. 

In  Foulke  v.  San  Diego  &  0.  S.  P.  R.  Co.,  51  Cal.,  366, 
the  opinion  was  very  brief  and  was  correctly  summarized 
in  this  language  of  the  syllabus:  ''The  provision  in  the 
act  concerning  railroad  corporations  that  'no  contract  shall 
be  binding  on  the  company  unless  made  in  writing,'  refers 
only  to  contracts  wholly  ezecutoiy;  but  the  action  against 
the  corporation  on  such  verbal  executory  contracts  must  be 
brought  upon  an  implied  promise  and  the  recovery  must  be 
limited  to  the  value  of  the  benefit  received  by  the  corpora- 
tion.'' The  lease  of  a  certain  part  of  a  line  of  railroad 
was  not  authorized  by  the  stockholders  of  the  company  by 
which  said  line  was  owned,  as  required  by  statute^  and 
said  lease  was  therefore  held  void.  Inasmuch  as  the  trans- 
action was  not  tainted  with  any  immorality,  a  recovery  of 
just  compensation  for  the  use  of  the  road  was  allowed 
without  reference  to  the  unauthorized  lease.  {Farmers  Loan 
&  Trust  Co.  V.  SL  Joseph  &  D.  C.  R.  Co.,  1  McCraiy  [U. 
8.],  247.) 

In  Madison  Avenue  Baptist  Chureh  v.  Baptist  Church 
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in  Oliver  Streety  73  N.  Y.,  82,  there  bad  beeo  ao  attempted 
union  of  the  two  church  societies  under  an  agreement  that 
one  should  be  merged  in  the  other,  which  should  be  bound 
for  and  pay  the  debts  of  both.  This  was  ultra  uires^  but 
while  the  arrangement  existed,  and  was  supposed  by  all 
parties  to  be  binding,  debts  were  paid  by  the  church  sup- 
posed to  be  the  sole  survivor,  for  the  church  supposed  to 
have  been  merged  in  it.  The  court  of  appeals  held  that 
for  money  so  paid,  the  church  whose  debt  had  been  thus 
paid  was  liable. 

In  Drao!/  v.  Talmage^  14  N.  Y.,  162,  it  was  held  that, 
although  the  vendor  was  a  party  to  the  illegal  contract,  he 
was  not  in  pari  delicto  within  the  rule  which  forbids  the 
court  to  grant  one  party  to  an  illegal  contract  or  transac- 
tion relief  against  the  other,  and  that  where  parties  to  a 
contract  or  transaction  not  malum  in  ««,  but  prohibited  by 
a  statute,  are  not  equally  guilty,  courts  may  afford  relief 
to  the  less  guilty  party. 

In  United  States  Express  Co.  v.  Luoas^  36  Ind.,  361,  it 
was  held  that  an  agent  who  had  received  money  for  which 
the  company  was  liable  could  not  as  a  defense  to  an  action 
of  the  company,  his  principal,  set  up  that  his  8aid  principal 
had  failed  to  file  in  the  pro[)er  recorder's  office  a  statement 
of  the  capital  employed  in  its  business,  as  required  by 
statute. 

From  this  review  of  the  principal  authorities  cited  to 
sustain  the  rules  quoted  from  2  Morawets,  Private  Corpo- 
rations, section  721,  it  is  shown  to  be  extremely  probable 
that  no  court,  except  such  perhaps  as  may  have  been  misled 
by  his  statements,  has  ever  enforced  the  aforesaid  principle 
laid  down  by  Mr.  Morawetz,  that  "  If  an  agreement  is  le- 
gally void  and  unenforceable  by  reason  of  some  statutory 
or  common  law  prohibition,  either  party  to  the  agreement 
who  has  received  anything  from  the  other  party  must  ac- 
count to  the  latter  for  what  has  been  so  received.''  Equally 
without  judicial  sanction   is   his   next   proposition,   that 
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''Under  these  circumstanoee^  the  courts  will  grant  relief 
irrespective  of  the  invalid  agreement,  unless  it  involves 
some  positive  immorality,  or  there  are  other  reasons  of 
public  policy  why  the  courts  should  refuse  to  grant  any 
relief  in  the  case."     The  correct  rule  was  quoted  from  the 
language  of  Lord  Mansfield   in   Holman  v.  Johnson^  1 
Cowper  [Eng.],  343,  by  Eyre,  C.  J.,  in  Ltghifoat  v.  Ten- 
arU,  1  Bos.  &  P.  [Eng.],  551.     This  language  is  as  fol- 
lows :  ''  The  objection  that  a  contract  is  immoral  or  ill^l 
sounds  at  all  times  very  ill  in  the  mouth  of  a  defendant 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff,  by  accident, 
if  I  may  so  say.     The  principle  of  public  policy  is  this, 
ex  dolo  malOf  non  orUur  custio. — No  court  will  lend  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  an  illegal  act.     If  from  the  plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causae 
or  the  transgression  of  a  positive  law  of  this  country,  there 
the  court  says  he  has  no  right  to  be  assisted."    After  this 
introduction   Lord   Mansfield   stated  the  question  to  be, 
''whether  the  plaintiff's  demand   is   founded   upon  the 
ground  of  any  immoral  act  or  contract,  or  upon  the  ground 
of  his  being  guilty  of  anything  which  is  prohibited  by  a 
positive  law  of  this  country."    These  clearly  stated  princi- 
ples were  recognized  and  enforced  in  Spurgeon  o.  McEl- 
wain,  6  O.,  442;  Banehor  v.  Mansd,  47  Me.,  68;  HubbeU 
V.  Flint,  13  Gray  [Mass.],  277 ;  Hull  v.  Buggies,  56  N.  Y., 
424;  SIdff  v.  Johnson,  57  N.  H.,  475;  Aiken  v.  BlaisdeU, 
41  Vt.,  655;  Foster  v.  Thurdon,  11  Gush.  [Mass.],  322; 
Hooker  v.  De  Polos,  28  O.  St.,  261 ;  Ruokman  v.  Bryan, 
3  Den.  [N.  T.],  340;  McKinneU  f>.  Robinsm,  3  M.  <&  W. 
[Eng.],  434;  Mosher  v.  Oriffin,  51  111.,  184;  Saymond  v. 
LeaviU,  46  Mich.,  447. 
In  Wilde  v.  Wtlde,  37  Neb.,  891^  an  action  for  divoroe^ 
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the  rule  was  applied  that  the  courts  will  refuse  to  enforce 
contracts  which  are  manifestly  contrary  to  public  policy  or 
sound  morals.  The  following  language  is  quoted  from 
Luce  V.  Foster,  42  Neb.,  818:  ''When  any  portion  of  the 
consideration  is  illegal,  the  promise  cannot  be  enforced  un- 
less there  are  several  promises,  and  that  which  relates  to  the 
bad  consideration  can  be  distinguished  and  separated  from 
the  others.  In  other  cases  the  promise  is  unenforceable.  All 
the  text-writers  so  state  the  rule.  (See,  for  instance,  Wharton, 
Contracts,  339 ;  Anson,  Contracts,  1 91 ;  Pol  lock.  Contracts, 
338.)  The  rule  is  so  well  settled  that  a  reference  to  adjudica- 
tions is  unnecessary."  The  first  paragraph  of  the  syllabus  of 
Oould  V.  Kendally  1 5  Neb.,  549,  is  as  follows :  "  No  court  of 
law  or  equity  will  lend  its  assistance  in  any  way  towards  car- 
rying out  an  illegal  contract,  therefore  such  contract  cannot 
be  enforced  by  one  party  against  the  other,  either  directly, 
by  anking  the  court  to  carry  it  into  effect,  or  indirectly,  by 
claiming  damages  or  compensation  for  a  breach  of  it''  In 
the  body  of  the  opinion  of  the  case  last  cited  there  is  an 
analysis  of  the  case  of  Brooks  v.  Martin^  2  Wall.  [U.  S.], 
70,  which  by  the  supreme  court  of  New  Hampshire  in  Man- 
chester &  L,  R,  Co.  V.  Concord  R.  Co.,  supra,  was  cited  as 
a  leading  case  in  support  of  the  erroneous  doctrine  stated  in 
section  721  of  Morawetz  on  Private  Corporations.  By  this 
analysis  it  was  clearly  shown  by  Judge  Cobb  that  in  the 
case  of  Brooks  v.  Martin  a  recovery  was  sanctioned,  chiefly 
because  between  the  parties  litigant  there  had  existed  a 
partnership  and  the  property  of  the  partnership  had  been 
the  product  of  the  money  furnished  by  the  party  who  had 
brought  the  suit.  The  discussion  of  this  proposition  may 
fittingly  be  closed  by  quoting  from  the  above  mentioned 
opinion  delivered  by  Judge  Cobb  his  quotation  from  the 
language  of  Chief  Justice  Marshall  in  Armstrong  v.  Toler^ 
11  Wheat  [U.  8.],  268,  as  follows:  "Questions  upon  il- 
legal contracts  have  arisen  very  often,  both  in  England  and 
in  this  country;  and  no  principle  is  better  settled  than  that 
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no  action  can  be  maiDtained  on  a  contract, the  consideration 
of  which  is  either  wicked  in  itself,  or  prohibited  by  law." 
No  argument  is  necessary  to  illustrate  the  applicability  of 
the  rule  just  quoted  to  the  facts  of  this  case.  The  judg^ 
ment  of  the  district  court  is 

Affirmed. 

Irvine,  C,  did  not  take  part  in  the  determination  of 
this  casOi 


David  M.  Houoh  et  al.,  appellees,  v.  James  E. 
Stover  et  al.,  appellants. 

'  48    857 

I  46  588  Filed  Dsobkbbb  7, 1895.    No.  5847. 

!  80  fiOl 

1.  ErroneoiiB  Judgments:  CSollatbbal  Attack.    InsoolUt- 

eral  proceeding  a  jadgment  Irregalarly  rendered  cannot  be  a»- 
eailed  on  that  groand,  provided  the  coart  which  rendered  sach 
jadgment  bad  proper  jurisdiction. 

2.  Beview:   Conflicting   Evidence.    Qaestions  of  fact  deter- 

mined apon  conflicting  evidence  will  not  be  reviewed  in  the  su- 
preme oonrt. 

Appeal  from  the  district  court  of  Douglas  couDty. 
Heard  below  before  Hopewell,  J. 

Andrew  Beoins  and  LaJcej  Hamilton  &  Maxwdlj  for  ap- 
pellants. 

Henry  P.  Stoddart  and  William  E.  HeaUy^  contra. 

Ryan,  C. 

The  ap{)eal  in  this  case  is  from  a  judgment  subjeetiog 
certain  real  property  in  Douglas  county  to  the  payment  of 
a  judgment  in  favor  of  appellees  against  James  £.  Stover. 
This  real  property  had  been  conveyed  by  James  E.  Stover 
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and  hie  wife  to  William  H.  Duffield,  by  whom  it  was  con- 
veyed to  Fred  Bitterolf,  whose  daughter  was  the  wife  of 
James  E.  Stover. 

The  first  question  argued  is  that  the  judgment,  for  which 
the  real  property  was  decreed  liable,  was  rendered  against 
James  £.  Stover  alone,  whereas  the  action  was  brought 
against  James  E.  Stover  and  Annie  Stover,  copartners  as 
James  E.  Stover  &  Co.  It  is  insisted  that  the  judgment 
should  have  been  rendered  against  the  firm,  for  the  reason 
that  firm  property  should  be  applied  to  the  payment  of 
partnership  indebtedness  before  the  debt  of  an  individual 
member  of  the  firm  should  be  paid  therewith.  This  ob- 
jectiou  hardly  comes  with  a  good  grace  from  the  individual 
partner  whose  debt  has  been  paid,  and  at  any  rate  the  judg- 
ment was  not  void.  Possibly  the  district  court,  if  its  at- 
tention had  been  properly  called  to  this  condition  of  affairs 
in  the  suit  wherein  judgment  was  rendered  against  James 
E.  Stover,  might  have  corrected  such  irregularity,  if  found 
to  exist,  and  require  correction.  It  is  clear,  however,  that 
the  alleged  irregularity  can  avail  nothing  in  the  case  under 
consideration,  for  the  court  had  jurisdiction  of  James  E. 
Stover.  {Taylor  v.  CooU,  32  Neb.,  30;  Trumblev.  Williams, 
18  Neb.,  144.) 

It  would  subserve  no  useful  purpose  to  detail  at  length  or 
even  to  epitomize  the  evidence  upon  consideration  of  which 
the  district  court  found  the  conveyance  of  James  E.  Stover 
and  his  wife  fraudulent  as  against  creditors,  for,  as  is  quite 
common,  it  is  found  scattered  through  a  series  of  transac- 
tions, each  of  which  considered  singly  does  not  sufficiently 
establish  fraud,  yet,  when  considered  in  their  relations  to 
each  other,  the  aggregation  of  proofs  is  quite  convincing. 
It  is  sufficient  for  all  purposes  to  say,  generally,  that  there 
was  sufficient  proof  of  fraud  to  justify  the  finding  made  in 
that  respect  by  the  district  court  Its  judgment  is  there- 
fore 

Affirmed. 
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4tf    hMJ 

.5Li??  Statb  op  Nebraska,  ex  rel.  J.  C.  Hoffman  et  al., 

V.  Eugene  Moobe,  Auditor. 

Filed  Dxcjeubbb  7, 1695.    No.  7720. 

1.  Ifunioipal  Bonds.    The  Talidityof  mnntcipa]  bonds  is  not  af- 

fected by  an  apparent  irregularity  which  does  not  operate  as  an 
evasion  of  any  proYision  of  law,  or  a  departure  from  the  propo- 
sition ratified  by  the  voters. 

2.  :  Antedate:  Mandamus.    January  10,  1805,  the  Boyd 

connty  board  ordered  an  election  for  the  purpose  of  voting  on  a 
proposition  to  issue  funding  bonds.  The  election  was  held  Feb- 
ruary 19,  and  the  proposition  carried.  The  bonds  were  pre- 
sented for  registration  in  April.  They  were  in  exact  conformity 
with  the  proposition  submitted,  bore  interest  at  six  per  centt  ma- 
tured twenty  years  after  date,  and  were  redeemable  at  the  op- 
tion of  the  connty  board  ten  years  after  date,  but  were  dated 
January  2,  1895,  this  date  being  a  portion  of  the  proposition 
submitted  to  vote.  Hdd,  That  the  antedating  of  the  bonds 
under  these  circumstances  was  not  a  substantial  defect. 

Original  application  for  mandamus  to  compel  the  re- 
spondeat to  register  certain  bonds  of  Boyd  county.  Wrii 
allowed, 

C.  C.  Flansburg^  for  relators. 

A.  8.  Churchill,  Attorney  General,  and  W.  8.  Summers, 
Deputy  Attorney  Oeneral,  eontra. 

Irvine,  C. 

This  was  an  original  application  by  Uie  county  commis- 
sioners of  Boyd  county  for  a  writ  of  mandamus  to  compel 
the  respondent,  as  auditor  of  public  accounts,  to  roister 
certain  bonds  of  Boyd  county.  In  brief,  the  application 
for  the  writ  discloses  that  on  the  10th  of  January,  1895, 
the  relators,  as  county  commissioners,  found  and  deter- 
mined that  the  indebtedness  of  Boyd  county,  evidenced  by 


Vol.  46]       SEPTEMBER  TERM,  1895. 


591 


state  T.  Moore. 


judgmeDts,  warrants,  and  claims,  was  $20,000,  and  less 
than  ten  per  cent  of  the  assessed  valuation  of  the  county; 
that  thereupon  they  ordered  a  special  election  to  be  held  on 
the  19th  day  of  February  for  the  purpose  of  voting  on  the 
proposition  of  issuing  bonds  in  the  sum  of  $20,000,  for 
the  purpose  of  funding  such  indebtedness;  that  the  propo- 
sition submitted  was  for  the  issue  of  bonds  in  the  sum  of 
$20,000,  to  be  dated  January  2,  1895,  to  draw  interest  at 
the  rate  of  six  per  cent  per  annum,  payable  semi-annually, 
on  the  2d  day  of  July  and  the  2d  day  of  January  of  each 
year,  until  said  bonds  should  be  paid,  said  bonds  to  run 
twenty  years  from  the  date  thereof;  provided,  however,  that 
they  might  be  made  redeemable  at  the  option  of  the  county 
board  at  any  time  after  ten  years  from  the  date  thereof 
The  proposition  also  provided  for  the  place  of  payment 
and  for  sale  at  not  less  than  par  and  for  the  levy  of  a  tax 
to  pay  the  bonds.  It  is  further  alleged  that  due  notice  of 
the  election  was  given,  the  election  held  and  canvassed,  and 
said  proposition  found  to  have  been  carried;  that  on  ''the 

day  of  April,  1895,"  the  bonds  having  been  prepared 

and  executed  in  all  respects  in  accordance  with  the  propo- 
sition, were  presented  for  r^istration  and  registration  re- 
fused. To  this  application  the  respondent  demurred.  The 
only  question  argued  in  support  of  the  demurrer  was  that 
arising  from  the  fact  that  the  bond^  bore  date  January  2, 
1895,  while  the  election  was  not  ordered  until  January  10, 
or  held  until  February  19,  and  the  bonds  not  in  fact  issued 
in  April,  when  offered  for  registration.  The  statute  au- 
thorizes such  funding  bonds  to  be  issued  after  an  election 
authorizing  the  same,  ''to  run  not  more  than  twenty  years 
nor  less  than  five  years,  with  interest  at  a  rate  not  to  ex- 
ceed seven  per  cent  per  annum,  payable  semi-annually; 
*  *  *  Provided,  That  such  bonds  may  be  made  re- 
deemable at  any  time  after  five  years,  at  the  option  of  the 
county  board."  (Compiled  Statutes,  sec.  133,  art.  1,  ch.  18.) 
It  is  also  provided  that  whenever  a  bond  of  any  county 
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shall  be  presented  to  the  auditor  for  registration,  the  au- 
ditor shall  detach  as  many  interest  coupons  as  shall  ma- 
ture before  the  first  taxes  levied  to  meet  the  same  shall 
become  due  and  collectible.  (Compiled  Statutes,  sec.  37,  ch. 
9.)  We  think  that  in  this  case  the  antedating  of  the  bonds 
in  nowise  affects  their  validity  or  regularity.  If  the  effect 
of  such  antedating  were  to  evade  the  operation  of  any  law, 
the  case  would  be  different.  Thus,  if  to  antedate  the 
bonds  were  in  effect  to  provide  a  higher  rate  of  interest 
than  permitted  by  law  or  authorized  by  the  voters,  this 
would  be  a  substantial  defect,  but  the  statute  last  cited,  re* 
quiring  the  detaching  of  coupons,  would  render  it  impossi- 
ble for  any  claim  for  interest  to  accrue  prior  to  their  actual 
registration.  So  if  the  effect  of  antedating  were  to  make 
the  bonds  mature,  or  to  make  them  redeemable  in  a  shorter 
period  than  the  law  permits,  this,  too,  would  be  a  substan- 
tial defect.  But  the  bonds  might,  under  the  statute,  be 
made  to  mature  in  any  time  from  five  to  twenty  years.  The 
proposition  contemplated  the  antedating,  and  the  bonds  is- 
sued in  conformity  thereto  would,  therefore,  mature  within 
the  statutory  period.  They  might  be  made  redeemable  in  any 
time,  not  less  than  five  years.  Under  the  proposition  they 
were  made  redeemable  in  ten,  so  that  the  period  of  redemp- 
tion was  within  the  statute;  The  antedating  of  the  bonds 
in  nowise  rendered  them  in  conflict  with  the  statute,  or  the 
proposition  submitted  to  the  electors,  and  was  in  no  sense  a 
matter  of  substance.  The  case  must  be  distinguished  from 
such  cases  as  Wood  v.  City  of  LoumofCM^  5  Dill.  [U.  S.], 
122,  City  of  Louisiana  v.  Wood,  102  U.  S.,  294,  and 
AnUiony  ©.  Jasper  CowUy^  TOl  U.  S.,  693,  where  Hie  ante- 
dating was  for  the  purpose  of  evading  a  registration  law, 
which  went  into  operation  between  the  date  of  the  bonds 
and  the  time  of  their  issue;  and  also  from  such  cases  as 
CoUr  V.  Cleburne^  131  U.  S.,  162,  where  the  bonds  were 
antedated  and  signed  by  the  person  who  was  mayor  at  Ihe 
day  of  their  date,  but  not  mayor  at  the  time  of  their  actual 
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«xecatioD.  The  case  is  more  analogous  to  Flagg  «.  Mayor 
of  City  of  Palmyra^  33  Mo.,  440 ;  Commiwionera  of  Marion 
County  V.  Clark,  94  U.  8.,  278 ;  TowMhip  of  Rock  Creek  v. 
Strong,  96  U.  8.,  271 ;  and  Dom  v.  Town  of  Elmtoood,  34 
Fed.  Rep.,  114.  In  Flagg  v.  Mayor  of  City  of  Palmyra, 
the  bonds  in  question  were  aid  bonds,  and  were  dated  prior 
to  the  passage  of  the  ordinance  subscribing  for  the  stock 
purchased  with  the  bonds.  In  this  case  it  is  said:  '^This 
is  the  most  plausible  objection  to  the  bond,  but  it  is  only 
plausible.  The  bond  complies  literally  with  the  law,  in 
being  payable  twenty  years  after  date,  and  bearing  eight 
per  cent  interest  The  objection  must  then  be  that  not- 
withstanding the  literal  compliance  with  the  law,  this  is  a 
substantial  departure  from  the  manifest  intention.  It  does 
not  appear  to  be  so.''  In  Commiasionera  of  Marion  County 
V.  Clark  the  bonds  were  dated  September  3,  1872,  but  not 
iasued  until  November  4,  following.  The  bonds  ran  thirty 
years,  and  the  court  held  that  this  time  should  be  computed 
in  that  case  from  the  time  the  bonds  were  actually  executed 
and  delivered,  apparently  applying  a  statute  of  Kansas  to 
that  effect  Under  this  rule,  the  bonds  would  not  exceed 
the  lawful  limit  and  they  were  held  valid.  In  Tofonship 
of  Rock  Creek  v.  Strong  the  bonds  were  dated  September 
10,  1872,  payable  thirty  years  from  October  15,  1872. 
The  court  held  that  their  legal  effect  was  precisely  what  it 
would  have  been  had  the  date  been  inserted  October  16, 
and  that  the  defect  was  not  substantial.  Dowa  v.  Town  of 
Ehnwood  is  to  the  same  effect  All  these  cases  support  the 
principle  upon  which  we  base  the  decision,  to-wit,  that  such 
an  irregularity  as  the  present  does  not  affect  the  validity  of 
the  issue,  where  it  does  not  affect  the  substance  of  the  trans- 
action by  operating  an  evasion  of  the  law  or  a  departure 
from  the  proposition  ratified  by  the  voters. 

Wbtt  aixowbd. 
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OASES 
ARGUED  AND  DETERMINED 

SUPREME  COURT  OF  NEBRASKA. 

JANUARY  TERM,  A.  D.  189«. 


^  PRESENT: 

How.  A.  M.  POST,  Chibp  Justicb. 

Hon.  T.  O.  C.  HARRISON,  {  ,„^^ 
Hon.  T.  L.  NORVAU  (  JUdois. 

Hon.  ROBERT  RYAN,      \ 

Hon.  JOHN  M.  RAUAN,  VCoMMiiwiONBiifl. 

Hon.  FRANK  IRVINE,    ) 


Commercial  National  Bank  of  Omaha  y.  Rbuben^ 
Lipp,  Assignee  of  £.  F.  Hempstfead. 

Filed  January  9,  1896.    No.  5771. 

Voluntary  Assignments:  Failubb  to  Prbsbnt  Claims:  Dis-^ 
TBIBUTION.  One  who  throagb  bis  own  fault  and  neglect  fails 
to  present  for  allowance  bis  claim  against  an  assigned  estate 
witbin  tbe  time  allotted  tberefor  by  law,  in  conformity  witb  the 
order  of  tbe  connty  court,  is  forever  barred,  and  will  not  tbere> 
after  be  permitted  to  prorate  witb  otber  creditors  of  tbe  estate. 

Ebbor  from  the  district  court  of  Pawnee  coimty.    Tried 
below  before  Bush,  J. 

(695) 
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Commercial  Nat.  Bank  of  Omaha  y.  LIpp. 

The  Opinion  contains  a  statement  of  the  case. 

Montgomery^  Charlton  &  Holly  for  plaintiff  in  error: 

Plaintiff  in  error  should  be  permitted  to  present  its  claim 
for  allowance  and  to  share  in  the  distribution  of  the  as- 
signed estate,  though  the  claim  was  not  filed  within  the 
time  fixed  by  the  county  court.  {Powers  v.  HUly  27  Mo. 
App.,  190;  Elwood  v.  Marsh,  31  Neb.,  134;  Clendenning 
f>.  Perrine,  32  Neb.,  159;  Owens  v.  Ramsdeil,  33  O.  St., 
439;  Carpenter  v.  Dick,  41  O.  St.,  297;  FotiHh  Nat.  Bank 
V.  SciMer,,  15  Mo,  App.,  463;  Myers  v.  Board  of  Educa- 
tion, 32  Pac.  Rep.  [Kan.],  668;  Maverick  v.  Heard,  12  S. 
W.  Rep.  [Mo.],  892 ;  Downey  v.  May,  19  Abb.  N.  C.  [N. 
Y.],  177;  Beem  v.  Kimberly,  72  Wis.,  343;  Schriver  v. 
Holderbaum,  75  la.,  33 ;  Smith  v,  McFadd^,  56  la.,  482; 
Ury  V.  Bush,  52  N,  W.  Rep  [la.],  666  ) 

Where  a  claim  is  contingent  upon  the  result  of  a  law- 
suit, it  may  be  filed  and  allowed  after  the  determination  of 
such  suit,  though  the  day  limited  for  such  filing  has  passed. 
{Morgan  v.  Oibson,  42  Mo.  App.,  234;  Tenny  v.  Lasley, 
80  Mo.,  664;  ISenat  v.  Findiey,  51  la.,  20;  Farwdl  v. 
Myers,  64  Mich.,  234;  Suppigar  v.  Graaz,  27  N.  E.  Rep. 
[111.],  22;  In  re  Van  Norman,  43  N.  W.  Rep.  [Minn.], 
334.) 

Story  &  Story,  contra: 

Plaintiff  in  error  should  not  be  permitted  to  file  its 
claim  and  have  the  same  allowed  out  of  time. 

Plaintiff  in  error  made  its  election  between  two  remedies 
and  is  not  in  a  position  to  invoke  the  power  of  a  court  of 
equity  for  an  extension  of  time  in  which  to  file  and  prove 
its  claim.  {Valentine  v.  Decker,  43  Mo.,  583;  MoKindley 
V.  Nourse,  24  N.  W.  Rep.  [la.],  750;  Lovenberg  v.  NaL 
Bank  of  Texas,  67  Tex.,  440;  Clendenning  v.  Perrine^  32 
Neb.,  155.) 
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While  pablished  notice  of  the  time  to  file  claims  was 
sufficient,  plaintiff  in  error  had  actual  notice,  and  its  claim 
is  barred.  {Carter  v.  Lee,  47  N.  W.  Rep.  [la.^  1014.) 

Post,  C.  J. 

From  July  1,  1889,  until  December  21,  following,  one 
E.  F.  Hempstead  was  engaged  in  the  business  of  banking 
at  Pawnee  City,  in  this  state,  under  the  name  and  style  of 
the  Nebraska  State  Bank  of  Pawnee  City.  He  was  also 
engaged  in  furnishing  electric  lights  under  the  name  and 
style  of  the  Pawnee  City  Electric  Light  Company.  On 
the  day  last  mentioned  said  Hempstead  made  an  assign* 
ment  for  the  benefit  of  all  his  cre<litors  to  A.  D.  Strunk, 
sheriff  of  said  oounty.  The  inventory  of  assets  executed 
December  30  includes  the  banking  house  and  all  credits  of 
the  bank ;  also  the  pramises  upon  which  was  situated  the 
electric  light  plant,  together  with  all  lights,  lamps,  wires, 
poles,  and  property  of  every  description  pertaining  thereto. 
On  the  15(h  day  of  January,  1890,  a  meeting  of  the  cred- 
itors was  held  pursuant  to  notice  by  the  oounty  judge,  at 
which  the  defendant  herein  was  selected  to  succeed  Struuk, 
the  sheriff,  in  the  execution  of  said  trust,  and  in  due  time 
qualified  in  the  manner  prescribed  by  statute.  Shortly 
thereafter  an  order  was  made  by  the  county  judge,  requir- 
ing all  claims  against  said  estate  to  be  presented  for 
examination  and  allowance  on  or  before  March  12,  1890, 
notice  of  such  order  being  given  by  publication  in  a 
local  newspaper  for  the  period  of  three  weeks.  Hemp- 
stead, for  some  time  prior  to  his  assignment,  kept  an 
account  with  the  plaintiff  in  the  name  of  the  Nebraska 
State  Bank  of  Pawnee  City  and  had  a  short  time  previous 
to  said  date  procured  the  plaintiff  tu  discount  certain  notes, 
in  all  of  which  the  Nebraska  State  Bank  was  named  as 
payee.  On  the  13th  day  of  January,  1890,  said  plaintiff 
commenced  an  action  in  the  district  court  for  Pawneecounty 
in  which  the  Nebraska  State  Bank  of  Pawnee  City  was 
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named  as  defendant,  in  which  it  sought  to  rescind  the  oon- 
tracty  under  which  it  held  the  notes  above  mentioned,  on  ac- 
count of  the  alleged  fraudulent  representations  of  Hemp- 
stead, and  to  recover  the  consideration  paid  tlierefor.  An 
order  of  attachment  was  issued  in  that  case,  bj  virtue  of 
which  the  banking  house  and  assets  of  the  bank  were  seized 
under  the  direction  of  the  plaintiff,  on  the  theory  that  the 
Nebraska  State  Bank  was  a  body  corporate,  and  that  its 
property  accordingly  did  not  pass  to  the  assignee  above 
named.  In  said  action  the  defendant  Lipp  was  permitted 
to  iutervene,  and  on  his  motion  the  attachment  was  dis- 
charged by  the  district  court,  which  order  this  court  subse- 
quently aflSrmed,  holding  that  the  Nebraska  State  Bank 
was  not  a  body  corporate,  and  that  the  assets  of  the  bank 
passed  to  the  assignee  of  Hempstead  and  his  successor. 
(See  Commercial  Nat  Bank  v.  Nebraska  State  Bank,  33 
Neb.,  292.)  Thereafter,  on  the  28th  day  of  October,  1891, 
the  plaintiff  instituted  this  proceeding  before  the  county 
judge  seeking  to  have  its  said  claim  allowed  against  Hemp- 
stead^s  estate,  which  is  insolvent  and  will  not  pay  more  than 

per  cent  of  the  claims  already  allowed.     Issue  was 

joined  by  the  answer  of  the  assignee  and  a  hearing  had,  re- 
sulting in  a  ruling  adverse  to  the  plaintiff,  who  prosecuted 
an  appeal  therefrom  to  the  district  court  of  Pawnee  county, 
which  resulted  in  a  judgment  affirming  the  order  of  the 
county  judge  and  dismissing  the  appeal,  and  which  has  been 
removed  into  this  court  by  the  petition  in  error  of  the 
plaintiff  bank. 

The  pleadings  upon  which  the  cause  was  tried  in  the 
county  court  and  also  in  the  district  court  are  exceedingly 
voluminous.  However,  a  brief  reference  to  them  will  euf- 
fice  in  this  opinion.  Notwithstanding  the  fact  that  this 
cause  originated  before  the  county  judge,  it  is  in  the  nature 
of  a  proceeding  in  equity,  and  must  be  determined  by  the 
application  of  equitable  principles.  The  petition,  which  is 
the  basis  of  the  proceeding,  was  presented  to  the  ooiinty 
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Judge  loog  after  the  limit  fixed  for  the  preeenting  of  claims 
agaiDdt  the  estate,  and  the  sole  ground  upon  which  relief 
is  sought  is  that  the  plaintiff  was  not  aware  until  the  de- 
cision of  this  court  in  CommereicU  Nat  Bank  v.  Nebrtuka 
SkUe  Bankf  tupra,  that  it  had  a  claim  against  Hempstead^ 
4Uid  was  not  advised  until  about  the  time  of  the  filing  of 
aaid  petition,  to-wit,  October  28, 1891,  that  a  time  had  been 
fixed  for  the  presentation  of  claims  against  said  estate.  It 
is  provided  by  section  16  of  the  assignment  law  (cb.  6, 
Compiled  Statutes):  "Upon  the  day  of  the  meeting  of  the 
creditors  the  county  judge  shall  fix  a  day,  not  more  than 
sixty  and  not  less  than  thirty  days  thereafter,  within 
which  all  claims  against  the  assigned  estate  shall  be  filed,, 
and  within  which  the  assignee  or  assignor,  or  any  creditor, 
may  file  any  objection,  defense,  set-off,  or  counter-claim. 
*  *  *  Notice  of  the  time  so  fixed  shall  be  given  in  the 
manner  hereinbefore  provided  for  notice  of  the  first  meet- 
ing of  the  creditors.  Any  claim,  objection,  set-off,  or 
counter-claim  not  filed  on  or  before  the  date  so  named  shall 
be  forever  barred  from  being  considered  in  the  settlement 
of  said  estate  or  participating  in  any  dividend  therein.'' 
Provision  is  by  section  9  made  for  the  notice  here  referred 
to  by  advertisement  in  some  newspaper  published  and  of 
general  circulation  in  the  county,  and  for  the  mailing  of  a 
copy  thereof  to  each  creditor  mentioned  in  the  inventory, 
addressed  to  his  place  of  residence  therein  named,  with 
postage  prepaid.  It  is  further  provided :  '^  No  informality 
or  neglect  with  reference  to  such  notice  shall  invalidate 
any  action  taken  pursuant  thereto  or  to  such  order."  Simi- 
lar provisions  have  been  construed  as  directory  merely,  and 
the  claimant,  in  a  proper  case,  allowed  to  share  in  the  as- 
sets of  the  assigned  estate,  notwithstanding  the  failure  to 
present  his  daim  for  allowance  within  the  allotted  time. 
But  is  this  plaintiff  in  a  position  to  invoke  that  rule?  We 
think  not  There  is  not  alone  an  absence  of  evidence  tend- 
ing to  prove  ignorance  on  its  part,  of  the  order  in  queetion, 
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bat  there  is  positive  evidence  that  it  was  fully  advised  of 
the  time  fixed  for  the  presentation  of  claims.  A  consider- 
ation of  the  whole  record  can  lead  to  but  one  conclusion, 
viz.i  that  the  plaintiff,  with  a  knowledge  of  all  the  facte, 
elected  to  ignore  the  assignment  in  so  far  as  it  applied  to 
the  assets  of  the  bank  and  is  now  chargeable  with  the  con- 
sequences of  the  election  thus  deliberately  made,  for,  as  held 
in  Ciendenning  v,  Perinne,  32  Neb.,  156,  a  creditor  who 
through  his  own  fault  fails  to  present  his  claim  within  the 
time  limited  therefor  by  law  is  barred  from  participating 
in  any  distribution  of  the  estate  of  the  assignor.  It  fol- 
lows that  the  claim  of  the  plaintiff  is  without  merit  and 
that  the  judgment  of  the  district  court  must  be 


Affirmed. 


HOMB  FiBE   InSUBANCE    COMPANY  OF  OmAHA   Y. 

Bero  &  Story. 

FILKD  Jahuabt  9,  180S.     Na  6903. 

I,  Plemting.  New  matter  oonstitiitiDg  a  defense  in  whole  or  la  part 
is  not  avaUable  ander  a  general  denial,  Imt  should  be  apeeially 
pleaded. 

51  Xvidenoe;  Attobvct  and  Gi;tknt:  Pbiyiudobd  Oommuni- 
OiATiov&  Information  Tolantarily  entrnated  to  an  attorn^  at 
law,  where  the  relation  of  attorney  and  client  does  not  exist,  ia 
not  a  privileged  oommnnication  under  the  proTisloiia  of  the 
Code  of  CiTil  Procedure. 

Errob  from  the  district  court  of  Adams  oounfj.   Tried 
below  before  BealIj,  J. 

JS.  F.  Smith  and  Jacob  FawoeU^  for  plaintiff  in  «rmr. 

Cappa  &  Stevens,  ooninu 
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POOT,  C.  J. 

This  action  originated  in  the  ooonty  ooort  for  Adams 
ooanty  on  a  policy  of  insaranoe  for  $400,  issued  by  the 
plaintiff  in  error,  defendant  below,  to  one  Liouis  Carroll  on 
a  certain  Clydesdale  stallion,  eight  years  old,  of  the  value  of 
|1,600.  The  cause  was  in  due  time  removed  to  the  district 
court  of  said  county,  where  a  trial  was  had,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  in  the  sum  of  $200, 
and  which  has  been  removed  into  this  court  for  review 
upon  the  petition  in  error  of  the  defendant  therein. 

It  is  in  the  petition  below,  among  other  things,  alleged 
that  after  the  death  of  the  horse  insured,  and  after  a  cause 
of  action  had  accrued  on  the  policy,  said  Carroll,  for  a  valu- 
able consideration,  assigned  and  transferred  to  the  plaintiff 
a  one-half  interest  therein,  of  which  the  defendant  was  in 
due  form  notified.  The  answer,  after  admitting  the  issu- 
ance of  the  policy  and  the  death  of  the  horse  above  men- 
tioned, denies  each  and  every  other  allegation  of  the 
petition,  and  concludes  as  follows:  ''Defendant  further  an- 
swering says  that  it  has  paid  and  settled  for  the  loss  of  said 
horse  so  insured  before  the  bringing  of  this  suit  and  denies 
that  it  is  indebted  to  Louis  Carroll  or  Berg  &  Story  for 
said  loss  of  said  horse  in  any  sum  whatever.'^  The  alle- 
gations of  the  petition  were  fully  sustained  by  the  prooft 
adduced  at  the  trial,  the  assignment  referred  to  therein  being 
in  writing  under  date  of  July  8,  1891,  the  loss  having  oc- 
curred June  27,  previous. 

On  the  part  of  the  defendant  it  was  attempted  to  show 

(1)  a  recession  by  Carroll  of  the  assignment  to  the  plaintiff; 

(2)  a  subsequent  settlement  and  discharge  by  Carroll,  the 
insured.  The  liability  of  the  defendant  company  on  the 
policy  of  insurance  being  admitted  and  the  assignment  be- 
ing clearly  established,  it  follows  that  the  judgment  should 
not  be  disturbed  nnless  perhaps  on  the  ground  that  the 
contract  of  assignment  was,  as  claimed,  rescinded  by  Caiv 
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roll;  but  however  meritorioas  that  defense  might  have 
been  under  other  circumstaDces,  it  is  uot  available  to  the 
defendant  company  in  this  action.  There  is  no  rule  of 
pleading  more  firmly  established  under  our  Code  than  that 
new  matter  constituting  an  entire  or  partial  defense  must 
be  specially  pleaded.  (Code  of  Civil  Procedure,  sec.  99.) 
Inasmuch  as  the  answer  contains  no  reference  to  a  recession 
of  the  assignment,  further  reference  to  the  subject  would 
be  out  of  place  in  this  opinion. 

The  only  other  assignment  of  error  calling  for  notice  is 
the  overruling  of  the  objection  to  the  testimony  of  Mr. 
Olmstead  on  the  ground  that  the  communication  sought  to 
be  elicited  was  privileged,  having  been  made  to  the  witness 
while  acting  as  attorney  for  the  defendant.  The  purpose 
of  the  evidence  was  to  prove  notice  to  the  defendant  com- 
pany of  the  assignment  by  Carroll  to  plaintiffs  and  was 
without  doubt  admissible,  since  it  is  clearly  shown  from 
his  voir  dire  examination  that  he  did  not  at  any  time  stand 
in  the  relation  of  attorney  for  the  defendant.  His  an- 
swers, it  is  truci  disclose  the  fact  that  while  he  did  at  one 
time  appear  for  the  defendant  in  the  county  court  in  the 
belief  that  he  had  been  retained  for  that  purpose,  he  was 
soon  thereafter  advised  by  Mr.  Barber,  secretary  of  the 
company,  that  his  appearance  was  unauthorized.  But,  as- 
suming the  relation  of  attorney  and  client  to  have  in  fact 
existed,  the  evidence  was  nevertheless  admissible,  since  it 
was  in  no  sense  a  privileged  communication,  but  was  con- 
fined to  a  statement  that  the  adjusting  agent  of  the  defend- 
ant company,  having  insurance  on  the  horse  in  question, 
saw  and  examined  the  written  assignment  from  Carroll  to 
the  plaiutifia.  There  being  no  error  in  the  record  tbe 
judgment  ia 
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Julius  8.  Coolby  v.  State  op  Nebraska. 

Fii^D  January  9,  1896.     No.  6690. 

Contempt:  Supficikncy  op  Ck>MPLAiNT.  A  oomplaini  is  insaffi- 
cieDt  as  the  foundation  of  proceedings  for  oonstractiTe  contempt 
which  fails  to  state  the  lacts  constitnting  the  alleged  offense,  and 
showing  that  the  act  of  the  accused  amounts  to  a  f  rand  npon  the 
conrt,  or  tends  to  hinder  or  emharrass  it  in  the  administration 
of  justice. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Ambrose,  J. 

David  Van  Etieny  for  plaintiff  in  error. 

A,  S,  Churehillf  Attorney  General^  George  A.  Dat/, 
Deputy  Aiioiney  General^  and  W.  W.  Slabaugh,  for  the 
atate. 

Post,  C.  J. 

This  is  a  petition  in  error  to  review  a  judgment  of  the 
district  court  for  Douglas  county  whereby  the  plaintiff  in 
error  was  adjudged  guilty  of  contempt  of  court  The  ba-sis 
of  the  prosecution  below  is  the  following  order  entered  by 
the  di8trict  judge  on  his  own  motion: 
"State  of  Nebraska 

V. 

Julius  S.  C<x)ley  and 

Theodore  Galliouer. 
''It  now  appearing  to  the  court  that  one  Julius  S.  Cooley 
has  used  fraudulent  means  and  imposeti  upon  Charles  J. 
Karbach  in  the  obtaining  of  a  certaiu  affidavit  of  the  said 
Charles  J.  Karbach  recently  filed  in  case  entitled  George 
A.  Hoagland  v.  Emma  L.  Van  Etten  et  al.,  docket  X,  No. 
375,  of  this  court,  and  it  further  appearing  to  the  court 
that  one  Theodore  Galligher  has  used  fraudulent  meAus 
and  imposed  upon  George  H.  Fitchett  and  E.  C.  Garvin, 
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respectively!  in  the  obtaining  of  certain  affidavits  of  the  said 
Grarvin  and  Fitehett  recently  filed  in  case  entitled  George 
A.  Hoagland  v.  Emma  L.  Van  Etten  et  al.,  docket  X,  No. 
375|  of  this  court.  It  further  appearing  that  the  said 
Julius  S.  Cooley  and  Theodore  Galligher  procured  the  said 
affidavits  of  the  parties  as  above  set  forth,  knowing  and 
intending  that  said  affidavits  were  to  be  filed  in  this  court 
to  be  used  upon  the  liearing  of  said  cause,  to-wit,  Greorge 
A.  Hoagland  v.  Emma  L.  Van  Etten,  and  that  the  said 
Galligher  and  Cooley  intended  thereby  to  impose  upon  this 
court 

''It  is  therefore  ordered  that  a  capias  issue  forthwith  to 
the  sheriff  of  Douglas  county,  Nebraska,  commanding  him 
to  bring  the  said  Julius  S.  Cooley  and  Theodore  Galligher 
before  this  court  at  9:30  o'clock  Wednesday  morning  next 
to  show  cause  why  they  and  each  of  them  should  not  be 
punished  for  contempt  of  this  court. 

"G.  W.  Ambrose, 

"Judge.'' 

Upon  the  entry  of  the  foregoing  order  a  capias  was  is- 
sued, by  virtue  of  which  the  plaintiff  in  error  was  arrested 
and  at  a  subsequent  day  of  the  term  was  adjudged  guilty 
as  charged  in  said  order  and  sentenced  to  imprisonment  in 
the  county  jail  for  the  period  of  ten  days  and  to  pay  a  fine 
of  |50,  together  with  the  costs  of  the  prosecution.  The 
question  of  the  sufficiency  of  the  said  order  was  raised  at 
every  stage  of  the  proceeding  and  also  by  the  petition  in 
error.  It  has  been  frequently  said  that  the  proceeding  for 
contempt  under  our  system  is  in  the  nature  of  a  criminal 
prosecution  and  that  the  same  degree  of  certainty  is  re- 
quired in  stating  the  offense  as  in  prosecutions  under  the 
Criminal  Code.  {Gandy  v.  State,  13  Neb.,  445;  Boyd  r. 
State,  19  Neb.,  128;  Johnson  v.  Boxdm,  35  Neb,,  903; 
Percival  r.  StaU,  45  Neb.,  741 ;  Hawes  v.  Stale,  46  Neb., 
149.)  That  rule  is  especially  applicable  to  acts  which, 
although  not  committed  in  the  presence  of  the  court,  tend 
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to  embarrass  or  prevent  the  orderly  administratioD  of  jua- 
tice  and  which  are  known  as  constructive  contempts. 

In  Gandy  r.  State,  supra,  it  is  said :  *'  The  proceeding 
against  a  party  for  constructive  contempt  must  be  com- 
menced by  an  information  under  oath,  specifically  stating 
the  facts  complained  of;  an  attachment  may  then  be  issued, 
or  order  to  show  cause."  In  that  case  the  information, 
which  was  prepared  and  filed  by  the  district  attorney,  after 
describing  a  certain  cause  then  on  trial  to  which  the  defend- 
ant therein  was  a  party,  alleged  that  the  said  defendant  ''did 
willfully  attempt  to  obstruct  the  proceediugd  and  hinder 
the  due  administration  of  justice  in  said  suit,  then  and  there 
depending  and  on  trial  as  aforesaid  before  said  district 
court,  in  this,  to-wit:  By  attempting  to  procure  one  Greorge 
A.  Abbott,  Jerry  Ackerman,  and  other  persons  whose  names 
are  to  this  affiant  and  informant  unknown,  to  unlawfully 
seek,  Htrive,  and  attempt  to  corrupt  and  influence  the  ju- 
rors, to-wit,  *  ♦  *  in  their  action,  judgment,  and  de- 
cision "^^  *  "**  in  said  suit."  In  the  opinion  revers- 
ing the  judgment  of  conviction  Maxw£LL,  J.,  says:  "In 
the  case  at  bar  there  is  not  a  single  fact  alleged  showing  an 
attempt  on  the  part  of  the  defendant  to  improperly  in- 
fluence jurors.  That  is  there  is  no  statement  of  what  he 
did.     The  information  therefore  fails  to  state  an  offense." 

In  Slate  v.  Henthorn,  46  Ean.,  613,  the  court  say:  ''It 
is  error  to  issue  an  attachment,  warrant,  or  order  of  arrest 
for  an  alleged  constructive  contempt,  without  an  affidavit 
or  information  containing  a  statement  of  the  facts  constitut- 
ing the  alleged  contempt  having  first  been  filed  with  the 
court."  (See,  also,  to  the  same  effect.  In  re  Holt,  27  Atl. 
Rep.  [N.  J.],  909;  Wilson  v.  Tenntory,  1  Wyo.,  155;  In 
re  Daves,  81  N.  Car.,  72 ;  Ex  parte  Wtnght,  65  Ind.,  508; 
Rapalje,  Contempt,  43.) 

We  must  not  be  understood  as  intimating  that  proceed- 
ings for  constructive  contempt  may  not  be  instituted  by  the 
court  or  judge. .  Qn  the  other  hand,,  it  is  the  right,  if  not 
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indeed  the  doty,  of  the  tribanal  whose  power  is  defied,  or 
whose  process  is  obstructed,  to  take  notice  of  that  fact  with- 
out waiting  for  an  informant  who  is  usnally  more  interested 
in  asserting  his  personal  rights  than  in  the  vindication  of 
the  court.  It  is  probable,  too,  that  an  order  like  that  en- 
tered in  this  case  is  a  sufficient  foundation  for  the  proceed- 
ings;  but  to  have  that  effect  it  must  contain  the  all^atioo 
essential  to  confer  jurisdiction  in  a  prosecution  by  affidavit 
or  complaint.  When  tested  by  that  rule,  the  order  meo- 
tioned  is  clearly  insufficient  If  this  conviction  can  be  sus- 
tained, it  must  be  upon  the  allegation  that  the  accused  *'has 
used  fraudulent  means  and  imposed  upon  one  Charles  J. 
Karbacb  in  the  obtaining  of  a  certain  affidavit."  Here,  as 
in  Oandy  v.  SUUe^  there  is  alleged  no  fiicts  from  which  it  can 
be  found  or  inferred  as  a  matter  of  law  that  tJie  act  of  the 
accused  was  a  fraud  upon  Karbach,  the  affiant  named,  or 
that  its  effect  was  to  impose  upon  or  embarrass  the  court  io 
the  administration  of  justice.  Such  a  statement  would  be 
indefensible  in  an  action  for  relief  on  the  ground  of  fraod, 
not  to  mention  a  criminal  prosecution.  The  judgment  is 
reversed  and  the  prosecution  dismissed. 


Reverse]). 


Theodore  GALt.iaH£R  v.  State  of  Nebraska. 

FiLSD  Januaby  9,  1896.    Na  S69i. 
Buffioienoy  of  Ck>mplaint  for  Constmotive  Ck>ntempt. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Ambrose,  J. 

David  Van  EtUn^  for  plaintiff  in  error. 
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A.  8.  Churchill,  AUomey  Omeral,  Oearge  A.  Day, 
Defmijf  AUameg  Omeral,  and  W.  W.  Slabaugh,  for  the 
state. 

Post,  C.  J. 

This  was  a  proceeding  against  the  plaintiff  in  error  for 
ooDtempt  of  court  and  is  submitted  upon  the  record  which 
was  examined  in  the  case  of  Cooky  v.  State,  46  Neb.,  603, 
and  for  reasons  therein  stated,  the  judgment  of  conviction 
IB  Taveitad  and  the  prosecntion  dismissed. 

Seversed. 


4fl    6071 

Orma  Lawhkad  v.  State  of  Nebraska.  ^  |jg 


FiLSD  Januabt  9,  1896.     No.  786a  \jA^\ 

1.  Indiotment  and  Information:  Dupucity:  Bubglaby. 
DiifercDt  erimiDftl  acts  oonstitatiDg  p«rts  of  tbe  same  traoiao- 
tioD,  saeb  aa  burglary  with  intent  to  steal  particalar  property, 
and  tbe  stealing  of  snch  property,  may  be  cbarged  in  tbe  same 
indictment  or  oonnt  tbereof.  (Aikm  v.  Siaie,  41  Neb.,  963L) 

%  Larceny:  EviDXNoa:  InsTBUonoNa  II  is  not  error  in  a  prose- 
cntion for  larceny  to  cbarge  tbat  *'  tbe  proof  is  deemed  to  be 
beyond  a  reasonable  donbt  wben  tbe  evidence  issafficient  toim. 
press  tbe  judgment  and  nnderstanding  of  ordinary  prudent  men 
witb  a  oonTiction  npon  wbicb  tbey  wonld  act  in  tbeir  own  most  ' 
important  affairs  or  concerns  of  life.''  (Polin  v.  State,  14  Neb., 
640;  WUU9  V.  Slate,  43  Neb..  102.) 

IL  Criminal  Law:  Imstkuction  as  to  Pknalty.  Wbere  tbe 
Jury  bave  been  fblly  adTised  respecting  the  distinction  between 
grand  larceny  and  petit  larceny,  it  is  not  error  for  the  trial  court 
to  add  tbat  tbey  bave  nothing  to  do  witb  the  question  of  the 
penalty,  and  tbat  it  is  tbeir  duty  to  render  a  Tcrdict  in  accord- 
ance witb  the  cTidence  without  regard  to  its  effect  upon  the  ac- 
cused. (Ford  o.  State,  46  Neb.,  390.) 

4.  Inatruotions.    Certain  instructions  held  properly  refused,  tbe 
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propontions  therein  embraced  haying  been  given  bj  the  cout 
on  ite  own  motion  in  langnage  qnite  aa  finTorable  to  the  aeoaied. 

5.  Itftroeny :  Eyidknob.     Evidence  examined,  and  Mil  to  soataui 
the  conviction  on  the  charge  of  larceny. 

Ebror  to  the  district  court  for  Buffiilo  coanty.  Tried 
below  before  Sinclair^  J. 

F.  &.  Hamer  and  Ghreene  A  HoateUerj  for  plaintiff  in 
error. 

A.  8.  Churchill,  Attorney  Oeneral,  and  Oeorge  A.  Day^ 
Depuiy  Attorney  Oeneral,  for  the  state. 

Post,  C.  J. 

The  plaintiff  in  error  was  by  the  district  court  for 
Buffalo  county  adjudged  guilty  of  grand  larceny  and  sen* 
teuced  to  a  term  in  the  penitentiary,  which  judgment  he 
now  seeks  to  have  reversed  by  means  of  a  petition  in  error 
addressed  to  this  court. 

1.  The  first  proposition  to  which  we  will  give  attention 
is  that  the  verdict  is  contrary  to  law,  for  the  reason  that  the 
indictment  includes  in  the  same  count  a  charge  of  burglary 
as  well  as  of  larcenj.  The  charge  is  in  the  usual  form  and 
concludes  as  follows:  ''Then  and  there  being  found  in  said 
barn,  feloniously  and  burglariously  did  steal,  take,  and 
carry  away,  contrary  t6  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Nebraska."  It  is  said  by  counsel,  ^^The 
stealing  that  is  here  charged  is  a  burglarious  stealing. 
"*"  "^^  "*"  If  the  answer  be  that  he  is  charged  with  botli 
burglary  and  theft,  I  reply  that  he  cannot  be  so  charged  in 
the  same  count,  and  that  the  indictment  is  bad  for  daplio- 
ity.'^  To  that  proposition  we  cannot  give  our  assent  It 
is,  on  the  contrary,  firmly  established  by  authority  that 
burglary  and  larceny,  where  each  constitotes  part  of  the 
same  transaction,  maj  be  charged  in  the  same  count,  and 
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the  defendant  may  be  foond  guilty  of  larceny  only.  {Aiken 
«.  atatef  41  NeU,  263,  and  authorities  cited.) 

2.  It  is  next  alleged  that  the  court  erred  in  giving  the 
following  instructions  on  its  own  motion:  ''The  court  in- 
sinicts  yon  that  by  a  reasonable  doubt  is  not  meant  that 
the  accused  may  possibly  be  innocent  of  the  crime  charged 
against  him,  but  it  means  an  actual  doubt  having  some  rea- 
Bon  for  its  basis.  A  reasonable  doubt  that  entitles  to  an 
acquittal  is  a  donbt  of  guilt  reasonably  arising  from  all  the 
evidence  in  the  case.  The  proof  is  deemed  to  be  beyond  a 
reasonable  donbt  when  the  evidence  is  suflBcient  to  impress 
the  judgment  and  understanding  of  ordinary  prudent  men 
with  a  conviction  on  which  they  would  act  in  thfeir  own 
moat  important  concerns  and  affairs  of  life.''  The  spedfio 
objection  to  the  foregoing  instruction,  as  made  in  the  mo- 
tion for  a  new  trial,  is  to  the  last  sentence  or  paragraph 
thereof.  That  portion  of  the  instruction  to  which  the 
criticism  is  directed  is  a  substantial  copy  of  the  charge  ap- 
proved by  this  court  in  Po/in  v.  Siate^  14  Neb.,  540,  Lang^ 
ford  V.  StaU,  32  Neb.,  782,  and  WiHU  v.  State,  43  Neb., 
102.  The  use  of  the  qualifying  word  ''ordinary''  instead 
of  "ordinarily,"  as  in  the  instruction  approved,  is  probably 
the  result  of  an  error  in  transcribing;  but  however  that  may. 
b^  the  variance  is  unimportant  and  presents  a  question  of 
grammatical  construction  rather  than  a  question  of  law. 

3.  During  the  deliberation  of  the  jury  the  following 
proceedings  were  had  as  disclosed  by  the  record : 

"Question  by  jury;  'What  is  the  difference  in  punish- 
ment between  grand  larceny  and  petit  larceny?' 

"Answer  by  the  court:  'Grand  larceny  is  where  the 
property  stolen  is  of  the  value  of  $35  or  upwards,  and 
punishable  by  confinement  in  the  penitentiary  not  less  than 
one  year  and  not  more  than  seven  years.  Petit  larceny  is 
where  the  property  stolen  of  the  value  less  than  |35  and 
is  punishable  by  imprisonment  in  the  county  jail  not  esr~ 
•ctding  thirty  days^  and  in  addition  may  be  fined  |100,  ftnd 
43 
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also  to  make  reBtitation  to  the  owner  of  the  property  stolen 
in  double  its  value.  The  court  desires  to  add  that  it  an- 
swers these  questions  in  the  hope  that  it  may  help  your  in- 
vestigationSy  but  desires  to  say  further  that  it  is  your  duty 
to  pass  upon  the  evidence  and  declare  your  verdict  thereon 
irrespective  of  what  the  punishment  may  be.  This  matter 
is  for  the  couit.  You  have  done  your  whole  duty  when 
you  have  passed  upon  the  facts  as  shown  by  the  evidence." 

Exception  was  taken  to  the  cautionary  language  with 
which  the  foregoing  instruction  oonoludes'i  and  which  ex- 
ception is  the  ground  of  the  next  assignment  of  error. 
The  question  here  presented  was  practically  determined  in 
Ford  V.  StcUe,  46  Neb.,  390,  where  it  was  said  that  ''where 
the  jury  are  not  required  to  fix  the  punishment  in  a  crimi- 
nal prosecution,  it  is  not  error  for  the  trial  judge  to  refuse 
to  instruct  them  as  to  the  penalty  prescribed  by  statute  for 
the  offense,  or  to  permit  that  question  to  be  argued  to 
the  jury.''  The  only  difference  between  that  case  and  the 
case  at  bar  is  that  in  the  former  counsel  were  refused  per- 
mission to  comment  upon  the  penalty  for  larceny  in  their 
argument  to  the  jury,  while  in  the  latter  the  question  was 
disposed  of  by  the  instruction.  The  court,  therefore,  did 
not  err  in  the  ruling  assigned. 

4.  Certain  witnesses  for  the  state  had  been  employed  as 
det^ives  to  procure  evidence  against  the  accused,  and  in- 
structions requested  by  the  latter  r^arding  the  weight  to 
be  given  the  testimony  of  such  witnesses  were  refused,  and 
which  refusal  is  also  assigned  as  error.  The  request  of  the 
accused  was  based  upon  the  holding  of  the  court  in  Preuit 
V.  State,  6  Neb.,  377,  and  in  Hddt  v.  SUUe,  20  Neb.,  492. 
But  the  same  proposition  had  been  given  in  the  charge  of 
the  court  in  language  deemed  by  us  more  appropriate  than 
that  employed  in  the  instruction  approved  in  Preuit  v. 
State.  The  trial  court  did  not  err,  therefore,  in  refusing 
the  request  above  mentioned. 

&  The  accused  and  Joseph  Roof  were  jointly  chaiged 
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With  barglarioasly  breaking  and  entering  a  certain  barn, 
the  property  of  one  Paist,  with  intent  to  steal  harness,  corn, 
and  other  property  and  with  the  actual  theft  of  the  prop- 
erty therein  described.     Roof,  it  appears,  was  soon  there- 
after arrested  and  confessed  to  his  participation  in  the  theft, 
and  also  implicating  the  accused  in  said  crime.     In  pur- 
suance of  an  understanding  with  the  former,  two  witnesses 
for  the  state,  Gass  and  Overmire,  secreted  themselves  in 
his  cell,  when,  according  to  said  witnesses,  the  following 
conversation  was  had,  quoting  from  the  testimony  of  Over- 
mire:  *' Sheriff  Nutter  brought  Lawhead  in  there  and  Roof 
sat  on  a  chair  toward  the  back  end  of  the  hall-way,  and 
said  to  him,  'You  can  stay  in  there,'  and  then  he  [Nutter] 
went  upstairs.     Lawhead  said,  '  Hello,  old  man,  you  are 
here,  are  you?'     Roof  said,  *  Yes,  Pm  here.'     Lawhead 
said,  'How  are  you  feeling?'      Roof  said,  'Pretty  badly.* 
Lawhead  said,  'Well,  you  old  cuss,  if  you  had  not  given 
me  away  as  you  did,  we  would  both  have  been  out  of  here.^ 
Roof  said,  '  I  told  you  not  to  take  the  harness.     If  you 
had  not  it  would  have  been  all  right.'     Lawhead  said,  'I 
know  that,  but  I  would  not  give  a  man  away.'     *     *     * 
Roof  said,  '  What  did  you  do  with  the  harness?'     Law- 
head  said,  'If  I  told  you,  you  would  go  and  tell  the  o£Boers 
right  away  and  it  would  put  us  both  in  the  pen.'     He  said 
he  needed  the  harness  in  his  business,  and  Roof  was  kick- 
ing all  the  time  about  the  harness."     The  foregoing  state-^ 
roent  is  corroborated  by  Gass,  although  it  is  denied  in  toto 
by  the  accused.     This  evidence,  it  is  strenuously  insisted,, 
is  insufficient  to  sustain  the  judgment  of  conviction,  and 
that  the  verdiot  should   have   been   set  aside  upon  that 
ground.     But  we  think  otherwise.     According  to  the  set- 
tled law  of  the  state,  a  conviction  may  rest  upon  the  un- 
corroborated evidence  of  an  accomplice  when  sufficient,  in 
connection  with  the  other  evidence,  to  satisfy  the  jury  be- 
yond a  reasonable  doubt  of  the  guilt  of  the  accused.  {Olive 
V.  State,  11  Neb.,  1 ;  Lamb  v.  Stale,  40  Neb.,  312.) 
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In  the  case  at  bar  the  larceny  is,  as  we  have  seen,  dearly 
proved  and  is  practically  admitted  by  counsel.  Roof,  the 
accomplice,  was  found  in  possession  of  a  part  of  the  stolen 
property,  and  the  admissions  of  the  accused,  without  doubt, 
strongly  tend  to  connect  him  with  the  perpetration  of  the 
crime.  The  evidence  appears  to  have  satisfied  the  jury 
beyond  a  reasonable  doubt  of  his  guilt.  They  were  prop- 
erly cautioned  regarding  the  credit  due  to  the  testimony  of 
the  witnesses  of  the  state,  but  they  were,  after  all,  the 
judges  of  the  weight  of  the  evidence,  and  to  interfere  with 
their  verdict  would  be  a  reversal  of  the  oft-asserted  and 
firmly  established  rule  of  the  court. 

There  are  other  propositions  discussed  in  the  brief  by 
counsel.  We  have,  however,  noticed  all  questions  pre- 
sented  by  the  record  before  us.  The  judgment  of  the 
district  court  is 

Affirmbd. 
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56  ^sll  State  of  Nebraska,  ex  rel.  George  W.  Leidigh, 

Warden  of  the  State  PBNrrB>mARY,  v.  Silas 
a.  Holcomb,  Governor,  et  al. 

Filed  January  9, 1896.    Na  8057. 

1.  Constitutional  Law:  Statutsb:  Managkmbmt  op  Pbni- 
TKNTIARY.  The  proTisioii  of  aectioD  32,  act  of  March  4,  1870 
(SeisioD  Laws,  1870,  p.  31),  that  all  traDsactloDS  and  dealings  of 
the  state  peoitentiary  shall  be  oonducted  in  the  name  of  the 
warden  thereof,  **  who  shall  be  capable  io  law  of  sning  and  be- 
ing sued  in  all  coarts  and  places,  in  all  matters  oonoeming  the 
said  prison,  by  his  name  of  office,''  conflicts  with  section  1 9,  article 
6,  of  the  constitution  of  1876  creating  the  board  of  public  lands 
and  buildings,  and  defining  their  duties,  as  well  as  the  aoi  of 
February  13, 1877  (Session  Laws,  1877,  p.  186),  and  was  thertl^ 
repealed. 
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Warden  of  Penitentiary :  Boabd  or  Piikcb ask  and  8up- 
71.1X8:  Makdamub.  lDdepeDd«Dt  of  statute,  an  aetion  may 
be  meintained  od  tbe  relation  of  the  warden  of  the  penitentiary 
againet  tbe  board  of  pnrchaee  and  sappliee  to  require  tbem  to 
provide  tbe  neeeaaariee  for  tbe  support  of  tbe  penitentiary,  in 
aceordance  witb  tbe  proTisions  of  tbe  aet  of  Febmary  15, 1877, 
entitled  *'An  aet  to  regnlate  tbe  pnrcbase  of  supplies  for  tbe 
public  institutions,  and  tbe  execotiTO  departments  of  tbe  state" 
(Session  Laws,  1877,  p.  199),  since  tbe  object  of  socb  a  proceed- 
ing is  not  tbe  Tindication  of  a  mere  private  rigbt  of  tbe  relator, 
but  tbe  enforcemcut  of  a  public  duty  wbicb  tbe  respondents 
owe  to  tbe  state. 

— — :  PowBRS  Avn  Dunn.  The  powers  and  duties  of  tbe 
waiden  of  tbe  penitentiary  are  defined  by  tbe  set  of  1870  (Qen- 
eial  Statutes,  1873,  p^  1031,  eh.  76),  and  be  continues  to  be,  as 
originally  designed,  merely  tbe  keeper  of  tbe  prison,  subject  to 
tbe  management  and  control  of  tbe  board  of  public  lands  and 
buildings,  as  tbe  sucoeesor  of  tbe  board  of  inspectors  created  by 
said  aet 

Board  of  Public  Lands  and  Buildings:  Convict  Labor: 
LcASK.  Tbe  power  conferred  upon  tbe  board  of  public  lands 
and  buildings  by  section  17  of  tbe  act  of  February  13,  1877 
(Session  Laws,  1877,  p.  194),  to  lease  tbe  couYict  labor  of  tbe 
state  for  a  period  not  exceeding  ten  years,  is  not  a  continuing 
power,  but  was  on  tbe  contrary  ezbansted  by  a  single  user. 

Statutes:  Titlb  of  Act:  Constitutional  Law:  Convict 
Labob.  Section  6  of  tbe  act  of  1896,  pioTiding  for  tbe  leasing 
of  tbe  convict  labor  until  tbe  last  day  of  tbe  next  session  of  tbe 
legislature,  is  not  witbin  tbe  title  of  said  act,  to-wit,  ''An  aet  to 
annul  a  contract  between  tbe  state  of  Nebraska  and  W.  H. 
Dorgan,  alleged  assignee  of  C.  W.  Mosber,  for  leasing  the  peni- 
tentiary, penitentiary  grounds,  and  eouTict  labor  of  the  sUte  of 
Nebraska,  «  «  «  and  to  repeal  all  acts  and  parte  of  acto  in 
conflict  witb  tbe  provisions  of  this  act"  (Session  Laws,  1896, 
p.  337,  cb.  66),  and  is  therefore  in  conflict  with  tbe  provision  of 
section  11,  article  3,  of  tbe  constitution  requiring  tbe  snbjecte 
of  acte  to  be  clearly  expressed  in  their  titles. 

:  :  :  .     It  is  apparent  from  tbe  whole  of 


said  aet,  including  tbe  title  and  preamble,  that  the  words  "  for 
leasing  tbe  penitentiary,  penitentiary  grounds,  and  convict  la- 
bor,'' as  employed  in  the  title  thereof,  are  descriptive  merely  of 
tbe  contract  referred  to,  and  not  embraeing  a  separate  and  dis- 
tinct aubject  of  legialation. 
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Dutdes  of  Board  of  Public  Lands  and  Buildings:  Gon- 
VICT  Labor:  Lbase.  The  board  of  pablie  laodsaiid  bnildiDgB 
is  by  section  19,  article  5,  of  the  constitatioo  and  the  act  of 
Febraary  13,  1877  (Session  Laws  1877,  p,  188),  invested  witk 
the  general  management  and  control  of  all  of  the  public  insti- 
tutions of  the  state,  except  those  for  educational  purposes,  and 
may,  in  its  discretion,  lease  the  convict  labor,  peniteotiarf 
ground?,  shops,  and  machinery  therein,  together  with  any  prop- 
erty connected  with  or  incident  thereto. 


8.  :  :  .     It  is  within  the  power  of  the  board  of 

public  lands  and  buildings  to  provide  by  contract  for  the  feed- 
ing  and  clothing  of  the  convicts  in  the  penitentiary  as  one  of 
the  considerations  for  the  leasing  of  their  labor;  and  such  an 
agreement  with  a  responsible  lessee,  who  is  ready  and  willing 
to  perform  the  conditions  of  his  obligation,  would  be  a  sufficient 
justification  in  a  proceeding  of  this  character. 

9.  :  :  .     The  contractor  or  lessee  cannot,   even 

with  the  assent  of  the  board  of  public  lands  and  buildingi, 
usurp  any  of  the  functions  of  the  warden  as  the  keeper  of 
the  prison,  although  he  may,  and  doubtless  should,  be  ao> 
corded  such  privileges,  consistent  with  the  rules  prescribed  for 
the  government  of  the  prison  and  the  health  and  safe-keeping 
of  the  convicts,  as  are  necessary  to  carry  into  execution  his 
agreement  with  the  state. 

10.  :  Agents.    It  being  impossible  for  the  board  of  public 

lands  and  buildings  to  personally  direct  the  management  in  de- 
tail of  the  numerous  public  institutions  of  the  state,  they  must, 
from  the  necessities  of  the  case,  transact  much  of  the  bnsinen 
pertaining  to  such  institutions  through  agents  of  their  own 
creation. 

11.  ;  :  Convict  Labor.    In  the  absence  of  statutory 

restriction,  express  or  implied,  it  is  within  the  power  of  said 
board  to  appoint  an  agent  on  behalf  of  the  state  to  lease  or 
manage  the  convict  labor  as  well  as  the  shops  and  machinery 
within  the  penitentiary. 

13.  : : .    Except  when  furnished  by  the  contractor 

pursuant  to  an  agreement  with  the  state,  the  method  preacribed 
by  statute  (Session  Laws,  1877,  p.  190)  for  procuring  sup- 
plies for  the  support  of  the  penitentiary  is  exclusive,  and  the 
board  of  public  lands  and  buildings  cannot  delegate  to  an  agent 
of  their  own  selection  the  disbursement  of  money  appropriated 
for  that  purpose. 
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13.  : :  — :  Construction  of  Gontbaot.  Gontract 

relied  upon  by  respoDdente  ezAmined.  and  Md  a  mere  appoint- 
ment of  B.,  the  alleged  contractor,  as  agent  of  the  atate  to  lease 
the  oonTict  labor  to  third  parties  and  to  disbarse  the  Ainds -ap- 
propriated for  the  support  of  the  penitentiarj. 

14.  State  Treasurer:  Public  Funds.    The  state  treasarer,  and 

not  the  chairman  of  the  board  of  public  lands  and  buildings,  is 
charged  with  the  general  duty  of  receiring  and  disbursing  the 
public  funds,  hence  the  latter  is  not  cluurgeable  upon  his  offidai 
bond  with  money  of  which  the  former  is  the  lawful  custodian. 

15.  CtontraotB :  Gonsidbbation.    Reciprocal  promises  as  the  basis 

of  a  Talid  agreement  must  be  equally  obligatory  upon  the  parties, 
so  that  each  may  hare  an  action  thereon;  otherwise  such 
agreement  is  nudum  padmm. 

Obioikal  application  for  mandamuB  to  compel  the  mem- 
ben  of  the  state  board  of  purchase  and  supplies  to  meet 
with  the  relator  and  make  estimates,  and  purchase  provisions 
and  supplies  for  the  penitentiary.    Wrii  aUowed. 

Damall  &  KirkpaJtriok^  for  relator : 

Reference  was  made  to  the  following  cases:  WhUe  v.  City 
<)f  lAneolUy  6  Neb.,  606;  City  of  Tecumseh  v.  Phillips,  6 
Neb.,  306;  Ivea  v,  NorriSy  13  Neb.,  264;  Miller  v,  Hurfard, 
11  Neb.,  381 ;  Dawson  County  v.  MoNamar,  10  Neb.,  276; 
Trumble  v.  Trumble,  37  Neb.,  340 ;  People  v.  Denahy,  20 
Mich.,  349;  Weigel  v.  City  of  HagUngs,  29  Neb.,  379; 
State  V.  NonUand,  3  N.  Dak.,  427;  State  v.  Barttey,  41 
Neb..  277;  StaU  v.  Wallichs,  12  Neb.,  407,  16  Neb.,  467, 
609 ;  SMe  v.  Board  of  Publie  Lands  A  Buildings,  7  Neb., 
42;  State  v.  Bacon,  6  Neb.,  286;  In  re  Board  of  PMio 
Lands  A  Buildings,  18  Neb.,  340,  37  Neb.,  426;  Lawson 
9.  Gibson;  18  Neb.,  137 ;  State  v.  Babcoek,  21  Neb.,  699; 
Stone  V.  Oretn,  3  Hill  [N.  Y.],  472 ;  Stale  v.  Maoouaig, 
8  Neb.,  216;  StaU  v.  Howe,  28  Neb.,  618. 

A,  S.  Churchilly  Attorney  OenercU,  and  Oeorge  A.  Day^ 
Deputy  Attorney  Oeneral^  contra,  cited :  State  v.  Stout,  7 
Neb.y  89;  StaU  v.  Lancaster  County  Bank,  8  Neb.,  218  ;  In 
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re  AppropriaiienSf  25  Neb.,  665;  Van  Horn  v.  State^  46 
Neb.,  62 ;  StaU  v.  WhMemare,  12  Neb.,  252;  8laU  v.  Beam^ 
16  Neb.,  681 ;  StrkJddt  v.  State,  31  Neb.,  674;  Smails  v. 
Fa«e,4Neb.,353;  Sovereign  v.  Slaie,T  ISeh.,  409 ;  People 
V.  Mahaney^  13  Mich.,  481 ;  StaU  o.  Bemis,  45  Neb.,  724; 
Lewis  V.  Stouty  22  Wis.,  236 ;  Commonwealth  «.  Green,  66 
Pa.  St.,  226 ;  Board  of  Supervisors  v.  Heenan,  2  Minn., 
281;  Bright  v.  MeOulUmgh,  27  Ind.,  223;  Indiana  C.  R. 
Co.  V.  Potts,  7  Ind.,  681 ;  City  of  SL  Louis  v.  Tiefd,  42 
Mo.,  589;  Owrry  v.  Eltnres,  3  Vroom  [N.  J.],  363;  State 
V.  Squires,  26  la.,  345;  State  v.  County  Judge  of  Daws 
County,  2  la.,  280. 

Peer,  C.  J. 

.  This  is  an  original  application  for  a  writ  of  mandamus^ 
on  the  relation  of  George  W.  Leidigh,  as  warden  of  the 
state penitentiaiy,  to  compel  the  respondents,  as  members  of 
the  board  of  purchase  and  supplies,  to  meet  with  the  relator 
as  such  warden  and  make  an  estimate  of  the  supplies  nec- 
essary for  the  maiutenanoe  of  said  penitentiary  for  the 
current  quarter,  to  advertise  for  bids  therefor,  and  make 
contracts  for  such  supplies  in  accordance  with  the  provi»- 
iooa  of  the  act  approved  February  15,  1877.  (Compiled 
Statutes  [ed.  1895],  sec  2,  art  12,  ch.  83.)  It  is  by  the  adt 
menlioned  made  the  duty  of  said  board,  consisting  of  the 
governor,  commissioner  of  public  lands  and  buildings,  sec* 
relary  of  state,  treasurer,  and  attorney  general,  at  least  one 
month  previous  to  the  first  days  of  January,  April,  July, 
aad  October  of  each  year,  to  meet  with  the  warden  of  the 
penitentiary  and  superintendent  of  each  of  the  asylums  or 
other  public  institutions  and  determine  the  supplies  nece^ 
sary  for  such  institutions  for  the  quarter  next  ensuing,  aoti 
which  shall  be  contracted  for  by  said  board  in  the  manner 
therein  prescribed  after  advertisement  in  a  newspaper  hav- 
ing a  general  circulation  in  the  state.  It  is  further  pro- 
vided that  no  bids  shall  be  considered  unless  accompanied 
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bj  the  bonds  of  the  prcqxMed  oontracton  in  such  aroount 
wmd  with  saob  conditions  as  the  board  may  prescribe,  and 
that  all  supplies  not  famished  in  accordance  with  the  pro- 
▼inons  of  said  act  shall  be  purchased  under  the  written  in- 
stmctions  of  said  board.  The  respondents,  except  the  gov- 
ernor (who  refuses  to  join  in  resisting  the  relator's  demand) 
having  waived  the  issuance  and  service  of  the  alternative 
writ,  have  filed  a  pleading  in  the  nature  of  an  answer,  in 
which  it  is  in  substance  alleged  that  the  board  of  public 
laads  and  buildings,  in  the  exercise  of  the  authority  con- 
ftrred  by  the  constitution  and  statutes  of  the  state,  on  the 
9d  day  of  September,  1895,  leased  to  A.  D.  Beemer,  until 
the  last  day  of  the  next  session  of  the  legislature,  all 
of  the  convict  labor  in  said  prison,  together  with  the 
gfteonds,  yards,  shops,  and  machinery  pertaining  thereto; 
that  one  of  the  considerations  for  said  lease  was  the  agree* 
Buent  by  the  said  Beemer  to  suitably  feed  and  clothe  the 
convicts  confined  in  said  prison.  It  is  further  alleged  that 
said  lessee  has  been  since  the  date  named,  and  now  is^  ready 
and  willing  to  furnish  all  of  the  supplies  required  for  said 
prison  and  the  convicts  therein  as  by  his  lease  provided,  but 
that  the  relator  has  ever  since  said  date  refused,  and  still  re- 
fuses, to  accept  from  said  lessee  any  supplies,  or  to  permit 
him  to  employ  any  of  said  convicts.  The  lease  above  men- 
tioned is  here  set  out  at  length : 

''This  agreement,  made  and  entered  into  at  Lincoln,  Ne- 
braska, on  this  3d  day  of  September,  A.  D.  1895,  by  and 
between  the  state  of  Nebraska  aud  H.  C.  Russell,  J.  A. 
Piper,  A.  S.  Churchill,  and  J.  S.  Bartley,  for  and  on  be- 
half of  said  state,  as  the  board  of  public  lands  and  build- 
ings of  the  state  of  Nebraska,  parties  of  the  first  part,  and 
A.  D.  Beemer,  of  Beemer,  Cuming  county,  Nebraska,  party 
of  the  second  part, 

**  Witnesseth,  that  the  said  parties  of  the  first  part  hereby 
grant,  let,  and  lease  to  A.  D.  Beemer  all  of  the  property 
inventoried  by  the  appraisors  and  nmpire  and  porcbased  of 
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William  H.  Dorgaa  for  the  use  and  benefit  of  the  Nebragka 
state  penitentiary,  also  the  labor  of  the  prisoners  confined 
in  the  penitentiary  of  the  state  of  Nebraska,  and  all  the 
grounds,  shops,  yards,  and  buildings  and  ontbuildings 
connected  with  the  same,  and  the  appurtenances  thereunto 
belonging  (not  hereinafter  reserved),  and  all  property  be- 
longing to  the  state,  and  the  machinery  for  running  the 
several  branches  of  industry  and  used  for  the  care  and 
maintenance  of  the  convicts  therein  until  the  last  day  of 
the  session  of  the  next  session  of  the  legislature,  and  agpree 
to  pay  to  the  said  A.  D.  Beemer  the  cost  of  feeding,  cloth- 
ing, and  necessary  expense  for  the  care  of  said  prisoneni 
and  to  pay  the  salaries  of  the  warden,  deputy  warden,  sor- 
geon,  and  chaplain,  turnkeys,  usher,  night  watch,  cell- 
house  keepers,  keeper  in  kitchen,  and  all  necessary  guards 
for  the  care  and  control  of  said  prison  and  prisoners,  for 
which  the  said  first  party  agrees  to  pay  not  to  exceed  forty 
cents  per  day  for  each  convict.  In  consideration  whereof 
the  said  A.  D.  Beemer  is  to  secure  and  furnish  all  possible 
labor  for  the  convicts  confined  in  said  prison  and  to  keep 
said  convicts  employed  at  the  best  possible  wages,  and  to 
use  his  best  energy  and  endeavor  to  keep  them  so  em- 
ployed, and  to  conduct  the  business  of  the  prison  in  an  en- 
ergetic and  economical  manner,  and  to  make  all  necessary 
improvements  in  said  prbon  that  the  board  of  public  lands 
and  buildings  may  direct,  to  keep  all  the  bi^ildings,  shops, 
yards,  and  grounds  in  a  good  condition,  and  to  preserve 
the  same  from  all  passible  damages.  That  the  said  A.  D. 
Beemer  is  to  have  and  exercise  exclusive  right  to  assign 
convicts  to  trades  and  occupations,  to  the  running  and 
management  of  all  machinery  belonging  to  the  state  and 
under  his  control,  and  shall  see  that  the  food  famished  said 
prisoners  is  wholesome,  and  the  clothing  famished  is  sati- 
able to  the  comfort  and  health  of  the  prisoners.  For  all 
purposes  between  the  parties  to  this  contract  ten  (10)  hoars 
shall  be  regarded  as  oonatitating  a  day's  labor. 
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^'The  said  A.  D.  Beemeri  party  of  the  seooQd  part,  shall 
make  a  report  od  the  Ist  and  1 5th  days  of  each  month  to  the 
chairman  of  the  board  of  public  lands  and  boildings  of  all 
moneys  received  and  paid  out  by  him,  of  all  his  acts  and 
doings  connected  with  his  management  and  control  of  said 
prison  and  prisoners,  aqd  to  pay  over  to  said  chairman  all 
moneys  in  his  hands  on  the  1st  day  of  each  month  when 
required  by  the  board,  less  $250  per  month;  provided  that 
not  more  than  $3,000  shall  be  retained  in  any  one  year; 
and  provided  further,  that  said  Beemer  shall  keep  and  have 
a  competent  book-keeper,  to  be  paid  out  of  the  $3,000  re- 
tained by  him.  He  shall  keep  an  inventory  of  all  property 
coming  into  his  hands  as  lessee  and  turn  over  or  account 
for  the  same  at  the  expiration  of  his  lease  in  as  good  con- 
dition as  the  same  now  is,  reasonable  damage  by  use,  wear 
and  tear,  loss  by  fire,  the  acts  of  Grod,  and  public  enemies 
excepted.  He  shall  [have]  the  full  right  to  control  and 
manage  all  property  and  machinery  necessary  for  the  em- 
ployment, care,  and  maintenance  of  the  convicts. 

''The  employment  of  outside  labor  by  the  lessee  shall 
be  subject  to  the  approval  of  the  board  of  public  lands 
and  buildings. 

"The  state  reserves  the  right  to  make  any  and  all  tem- 
porary or  permanent  improvements  and  buildings  pertain- 
ing in  any  manner  to  the  penitentiary  or  any  part  or  por- 
tion thereof,  and  the  right  to  use  any  of  the  prisoners, 
grounds,  and  buildings  free  of  charge  during  the  time  of 
construction. 

"  This  contract  shall  take  effect  and  be  in  force  from  and 
after  the  3d  of  September,  A.  D.  1895,  and  the  execution 
of  n  bond  by  said  A.  D.  Beemer,  with  good  and  sufficient 
surety  to  the  satisfaction  and  approval  of  the  board  of 
public  lands  and  buildings  of  the  state  of  Nebraska,  in  the 
penal  sum  of  one  hundred  thousand  ($100,000)  dollars, 
conditioned  for  the  faithful  performance  by  the  «aid  A.  D. 
Beemer  of  all  the  stipulations  and  agreements  on  his  be- 
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half  in  this  contract  contained.  The  state  reserves  for  the 
use  of  the  officers  and  guards  the  following  rooms,  to-wit: 
Rooms  used  by  the  warden  in  1894,  two  rooms  for  the  use 
of  the  deputy  warden,  the  warden's  office  and  library,  and 
necessary  rooms  for  the  guards,  said  rooms  to  be  in  the 
main  building. 

'^  Either  party  reserves  the  right  to  cancel  and  annul 
said  contract  at  any  time,  upon  giving  thirty  (30)  days'  no- 
tice. The  party  of  the  first  part  guaranties  the  preserva- 
tion of  strict  discipline,  and  for  that  purpose  and  pursuant 
to  law  retain  the  general  management  and  control  of  said 
I^enitentiary,  penitentiary  grounds  and  convicts,  and  the 
right  to  employ  officers  and  guards  and  to  fix  the  salaries 
of  all  not  now  fixed  by  law.  The  state  further  reserves 
the  right  to  say  who  shall  be  boarded  at  the  expense  of  the 
state,  and  to  fix  the  price  to  be  fmid  for  board  if  charge  is 
made  for  the  same. 

''  Signed,  sealed,  and  delivered  this  3il  day  of  Septem- 
ber, A.  D.  1896.  A.  D.  Beemer,  Lessee. 

"H.  C.  Russell, 

'*Oom.  F.L.  &B., 
«J.  A.  Piper, 

*'See'y  B.  cf  P.  L.  4  jB., 
"J.  S.  Bartley, 

"  SUUe  TVeoimrer, 
^'A.  S.  Churchill, 

'' AU'y  General, 
^*  Board  of  Public  LaruU  and  BuUdingM. 
''Signed  in  presence  of 
''Recea  Bigler. 
"Brad.  P.Cook. 
''It  is  understood  that  the  money  to  be  turned  over  by 
me  as  herein  stated  includes  all  money  coming  into  my 
hands  as  lessee  from  contractors  or  the  forty  (40)  cents  per 
capita  received  from  the  state  leas  the  amount  herein  statsed. 

"A.  D.  Bebhbb." 
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The  relator's  right  to  maintain  this  aetiuu  is  challenged 
by  respondents,  and  defended  upon  two  grounds,  viz.,  (1) 
that  such  power  is  expressly  conferred  by  statute;  (2)  that 
the  object  of  the  action  is  the  enforcement  of  a  public  duty, 
in  which  the  relator  has,  by  virtue  of  his  office  as  warden, 
a  direct  interest,  and  as  such  is  entitled  to  prosecute  the  ac- 
tion in  behalf  of  the  state.  The  first  contention  is  based 
upon  the  terms  of  the  act  of  1870  (General  Statutes^  p. 
1031,  ch.  76),  under  which  the  penitentiary  was  created. 
That  act,  in  addition  to  the  appropriation  of  funds  for  the 
erection  and  maintenance  of  the  penitentiary,  provides  for 
the  appointment  by  the  governor  of  a  warden  who  is  de- 
clared to  be  the  principal  keeper  of  the  prison,  who  is  re- 
quired to  remain  in  constant  attendance  thereat,  except 
when  eiij^ged  in  the  |)erformance  of  some  other  duty  oC 
his  office,  and  to  '^  exercise  general  supervision  over  and  give 
necessary  directions  to  the  keepers  and  guards,  examine 
whether  they  have  been  vigilant  in  the  discharge  of  their 
respective  duties,  examine  daily  into  the  health  of  the  pris- 
oners and  take  charge  of  the  real  and  personal  estate  be- 
longing to  or  connected  with  the  penitentiary."  (General 
Statutes,  p.  1038,  ch.  76,  sec.  31.)  It  is  by  section  32  of 
said  act  provided  that  all  transactions  and  dealings  of  the 
prison  should  be  conducted  in  the  name  of  the  warden, 
<^  who  shall  be  capable  in  law  of  suing  and  being  sued  in 
all  courts  and  places  in  all  matters  concerning  the  said 
prison  by  his  name  of  office,''  etc  (General  Statutes,  p. 
1038,  ch.  76,  sec.  32.) 

The  section  last  mentioned,  it  is  claimed,  conflicts  with  ■ 
the  provisions  of  section  19,  article  5,  of  the  constitution 
of  1875,  and  the  act  of  February  13, 1877,  ''  Establishing 
a  board  of  public  lands  and  buildings  of  the  state  of  Ne- 
braska, and  defining  their  duties."  (Session  Laws,  1877,  p. 
188.)  The  oonstitutional  provision  mentioned  reads  as 
follows:  ^^The  commissioner  of  publip  lands  and  buildings, 
the  aecrelary  of  state,  treasurer,  and  attorney  general  shall 
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form  a  board,  which  shall  have  general  supervision  and 
control  of  all  the  buildings,  grounds,  and  lands  of  the  state, 
the  state  prison,  asylums,  and  all  other  institutions  thereof, 
except  those  for  educational  purposes,  and  shall  perform 
such  duties  and  be  subject  to  such  rules  and  r^ulations  as 
may  be  prescribed  by  law/'  Section  1  of  the  act  of  1877 
provides  that  the  officers  above  enumerated  shall  hereafter 
be  known  in  law  as  '^the  board  of  public  lands  and  build- 
ings,'' and  ^' shall  have  general  supervision  and  control  of 
all  the  public  lands,  lots  and  grounds,  and  all  institutions, 
buildings,  and  all  the  grounds  thereto,  now  owned  or  that 
may  hereafter  be  acquired  by  the  state,  including  the  saline 
lands,  *  *  *  the  state  capitol  building  and  grounds, 
the  state  penitentiary  and  grounds,  the  state  hospital  for 
the  insane  and  grounds/'  etc.  (Session  Laws,  1877,  p.  189, 
sec.  1.)  .  Section  3  provides  that  said  board  ''shall  have 
general  custody  and  charge  of  all  buildings  and  institutions 
and  the  grounds  thereto  coming  under  the  provisions  of 
this  act,  and  shall  be  responsible  for  the  proper  keeping 
and  repair  of  the  same,"  eta  Section  4  provides  that  said 
board  ^*  shall  have  powei:,  under  the  restrictions  of  this  act, 
to  direct  the  general  management  of  all  the  said  institu- 
tions, and  be  responsible  for  the  proper  disbursement  of 
the  funds  appropriated  for  their  maintenance,  and  shall 
have  reviewing  power  over  the  acts  of  the  officers  of  such 
institutions  and  shall  *  *  *  audit  all  accounts  of 
such  officers,  including  the  accounts  of  the  commissioner  of 
public  lands  and  buildings,  except  his  salaiy."  The  evi- 
dent purpose  of  these  provisions  is  to  invest  the  board  of 
public  lands  and  buildings  with  the  general  control  and 
management  of  the  institutions  to  which  they  apply,  ac- 
companied by  the  responsibility  which  is  a  necessary  inci- 
dent of  the  power  thus  conferred.  They  are,  too,  in  ob- 
vious and  irreconcilable  conflict  with  the  provision  of  the 
prior  act  for  the  prosecution  of  actions  relating  to  the 
management  of  the  penitentiary  in  the  name  of  the  warden. 
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Bot  iDdepeDdent  of  the  statute  we  are  satisfied  that  the  re- 
lator has  such  a  direct  interest  in  the  subject  of  the  con- 
troversy as  entitles  him  to  prosecute  this  action  in  the  name 
of  the  state.  That  it  is  the  .duty  of  the  board  of  purchase 
and  supplies  to  provide  suitable  food  and  clothing  for  the 
convicts  committed  to  relator's  charge  is  a  proposition  not 
controverted  by  respondents.  Nor  can  we  conceive  of  a 
more  appropriate  means  of  enforcing  that  duty  in  case  of 
default  than  by  a  proceeding  on  the  relation  of  the  party 
charged  with  the  safe  keeping  as  well  as  the  health  and 
comfort  of  the  convicts.  That  view,  it  seems,  harmonizes 
with  the  spirit  of  the  Code  as  well  as  the  former  utterances 
of  this  court.  {8taU  v.  SUams,  11  Neb.,  104;  StaU  v. 
Peacock,  16  Neb.,  442;  State  v.  Motley,  17  Neb.,  564; 
State  V.  Famey,  36  Neb.,  537.) 

The  reliance  of  the  respondents  is,  as  already  appears,  the 
undertaking  of  Beemer,  the  alleged  lessee,  to  maintain  the 
prisoners.  The  relator,  on  the  other  hand,  while  conceding 
the  duty  of  the  board  of  public  lands  and  buildings  to  let 
to  oon tractors,  on  the  best  attainable  terms,  the  labor  of  the 
oonvicts,  denies  the  authority  of  said  board  to  lease  the 
penitentiary,  the  grounds  thereto  belonging,  or  the  property 
of  (he  state  therein. 

Since  it  is  important  to  ascertain  the  source  and  limit  of 
the  power  conferred  upon  the  board  with  respect  to  the  sub- 
ject in  hand,  we  will  briefly  notice  the  several  contentions 
of  the  respondents,  although  not  exactly  in  the  order  pre- 
sented. 

It  is  in  the  first  place  asserted  that  authority  for  said 
contract  is  found  in  section  17  of  the  act  of  February  13, 
1877,  heretofore  referred  to,  creating  the  board  of  public 
lands  and  buildings;  but  in  that  view  we  cannot  concur. 
It  is  suflicient,  without  quoting  the  section  named,  that  it 
provides  for  the  leasing,  after  advertising  as  therein  pro- 
vided, of  the  penitentiary  and  grounds,  and  the  convict 
labor,  for  a  period  not  exceeding  ten  years.     The  power 
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thas  conferred  is  not  a  continning  one,  but  was,  on  tlie  i 
trary,  exhausted  with  a  single  user.  Such  is  the  obvious 
and  necessary  construction  of  the  language  therein  eoH 
ployed. 

It  is  next  claimed  that  said  contract  is  authorised  by  aeo> 
tion  5  of  the  act  of  1895,  entitled  '^An  act  to  annul  a  oon- 
tract  between  the  state  of  Nebraska  and  W.  H.  Dorgan, 
alleged  assignee  of  C.  W.  Mosher,  for  leasing  the  peniten- 
tiary, penitentiary  grounds,  and  convict  labor  of  the  state 
of  Nebraska,  *  *  ^  gQ^}  (q  repeal  all  acts  and  parts 
of  acts  in  conflict  with  the  provisions  of  this  act.''  (Session 
Laws,  1895,  p.  237,  ch.  66.)  It  is  by  section  5  thereof 
provided,  "  That  the  board  of  public  lands  and  buildings 
shall  have  power  and  are  hereby  directed  to  manage  the 
state  penitentiary,  and  the  said  '1>oard  is  hereby  anthoriaed 
and  empowered  to  lease  the  labor  of  convicts  to  responsible 
persons,  when  in  their  judgment  the  best  interests  of  tlie 
state  would  be  subserved  thereby;  Provided^  No  cotoinrat 
made  shall  extend  beyond  the  last  day  of  the  session  of'  the 
next  session  of  the  l^islature."  The  section  quoted  is,  it 
is  claimed,  inimical  to  the  provision  of  section  11,  article 
3,  of  the  constitution,  viz.:  ''No  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be  clearly  expressed 
in  its  title."  Turning  again  to  the  title  of  said  act  we  find 
the  words  ''for  leasing  the  penitentiary,  penitentiary 
grounds,  and  convict  labor,"  separated  from  the  remaining 
portions  thereof  by  commas,  indicating  that  it  was  intended 
as  an  independent  provision;  but  an  examination  of  the 
whole  title,  together  with  the  lengthy  preamble  accompany- 
ing it,  leads  to  the  conclusion  that  the  words  last  quoted 
are  descriptive  merely  of  the  contract  between  the  state 
and  Dorgan,  as  assignee  of  Mosher,  and  not  embracing  a 
distinct  and  separate  subject  of  l^islation.  The  puncina^ 
tion  of  statutes,  presumably  the  work  of  the  ei^roaaer  or 
publisher,  is  of  little  value  in  their  interpretation  and  is 
frequently  altogether  disregarded  by  the  coorts.  (Sedgwiek^ 
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ConetructioD  of  Statutory  &  Constitutional  Law,  p.  223; 
Hammock  v.  Ijoan  <t  Trust  Cb.,  105  D.  8.,  77;  Gyger^s 
Estate,  65  Pa.  St.,  311;  Doe  v.  MaHin,  4  T.  R.  [Eng.],  66.) 
The  preamble,  od  the  contrary,  while  not  a  part  of  the  aot, 
will  always  be  consulted  in  case  of  doubt  or  ambiguity,  in 
order  to  determine  the  legislative  intention,  and  has  for  that 
purpose  been  held  entitled  to  greater  consideration  than  the 
title  itself.  (Bishop,  Statutory  Crimes,  sec.  48;  Jackson  r. 
Gilchrist,  15  Johns.  [N.  Y.],  89;  Yazoo  &  M.  V.  R.  Co. 
V.  Thomasy  132  U.  S.,  174.)  The  preamble  in  this  instance 
is  in  the  usual  form,  reciting  the  history  of  the  contract 
between  Mosher  and  the  state,  the  assignment  thereof  by 
the  former  to  Dorgan,  and  concluding  as  follows :  ^'And 
whereas  it  is  desirable  that  said  contract  should  be  annulled 
and  set  atside  before  the  same  expires  by  limitation ;  there- 
fore, be  it  enacted,  etc."  (Session  Laws,  1895,  p.  237,  ch. 
66.)  It  contains  no  reference  to  a  further  letting  of  the 
penitentiary  or  the  convict  labor.  We  think,  therefore, 
that  the  title  quote<I  must  be  held  to  contemplate  merely  the 
abrogation  of  the  Dorgan  contract,  and  not  including  the 
provision  relied  upon.  (State  v.  Hurds,  19  Neb.,  317; 
Trumble  v.  Trumble,  37  Neb.,  340,  and  authorities  cited.) 
Respondents  also  cite  section  19,  article  5,  of  the  constitu- 
tioi)  above  quoted,  and  the  act  creating  the  boi^rd  of  public 
lands  and  buildings  in  justification  of  their  actions  in  the 
premises.  The  constitution,  as  we  have  seen,  provides  that 
said  board  shall  have  the  general  supervision  and  control 
over  all  the  buildings,  grounds,  and  lands  of  the  state,  the 
state  prison,  asylums,  etc.,  and  shall  perform  such  duties 
and  be  subject  to  such  rules  and  regulations  as  may  be  pre- 
soribed  by  law.  And  by  the  statute  mentioned  said  board 
is  invested  with  general  custody  of  all  buildings  and  insti- 
tutions, including  the  penitentiary,  with  power  to  direct  the 
general  management  thereof.  The  authority  of  the  board 
by  virtue  of  these  provisions  to  lease  the  convict  labor,  with 
the  machinery  and  property  described  in  the  agreement 
44 


626  NEBRASKA  EEPORTS.         [Vol.  46 


State  T.  Holoomb. 


with  Beemer,  cannot  be  doubted.  But  if  the  language  id 
question  was  doubtful  or  ambiguous  we  would,  from  mo- 
tives of  humanity  alone,  hesitate  long  before  adopting  a 
construction  which  would  result  in  the  enforced  idleness  of 
the  helpless  convicts  of  the  state. 

It  is  next  objected  that  the  contract  is  void  for  the  rea- 
son that  it  contemplates  the  turning  over  to  Beemer  of  the 
entire  control  of  the  penitentiary,  and  is  in  brief  a  usurpa- 
tion  of  the  powers  conferred  by  law  upon  thewardeu.  The 
first  inquiry  suggested  by  that  contention  is,  what  are  the 
powers  of  the  warden^  and  what  is  his  relation  to  the  board 
of  public  lands  and  buildings?  His  authority,  it  must  be 
remembered,  so  far  as  it  relates  to  the  government  of  the 
penitentiary,  is  defined  by  sections  15  and  31  of  the  act  of 
1870,  which  provide  (1)  that  he  shall  be  the  principal 
keeper  of  the  prison ;  (2)  that  he  shall  exercise  general  super* 
vision  over  the  keepers  and  guards,  examine  daily  into  the 
health  of  the  prisoners,  and  take  chaige  of  the  real  and 
personal  estate  belonging  to  or  connected  with  the  prison* 
(General  Statutes,  1873,  pp.  1036,  1038,  ch.  76.)  But  it 
was,  as  we  have  seen,  provided  by  said  act  that  the  peni- 
tentiary should  be  erected  and  continued  under  the  direc- 
tion and  control  of  a  board  of  inspectors  therein  provided 
for.  The  obvious  efiect  of  the  constitutional  provision 
creating  the  board  of  public  lands  and  buildings,  and  sub- 
sequent legislation  thereuuder,  was  to  abolish  the  board  of 
inspectors  and  invest  the  former  with  all  the  powers  and 
functions  of  the  latter  with  respect  to  the  control  and  man- 
agement of  the  penitentiary.  The  warden,  therefore,  con- 
tinues to  be,  as  originally  designed,  simply  the  keeper  of 
the  penitentiary,  subject  to  the  management  and  control  of 
the  board  of  public  lands  and  buildings.  We  must  not  be 
understood  as  intimating  that  a  lessee  or  contractor  can, 
even  with  the  assent  of  the  state  board,  usurp  any  of  the 
powers  of  the  warden,  although  it  is  clear  that  he  may, 
and  doubtless  should,  be  accorded  such  privileges  consistent 
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with  the  rules  prescribed  for  the  discipline  of  the  prison 
and  the  health  and  safety  of  the  convicts  as  may  be  neces* 
sary  to  carry  into  execution  his  agreement  with  the  state* 
*The  objection  to  the  contract  on  the  ground  that  it  is  an 
invasion  of  power  conferred  by  law  upon  the  relator  as 
warden  of  the  penitentiary  is  accordingly  without  merit 

Again,  it  is  contended  that  the  agreement  under  considera- 
tion is  a  complete  abdication  by  tlie  board  of  its  constitu- 
tional functions,  being  a  surrender  to  Beemer  both  of  the 
management  of  the  penitentiary  and  the  funds  appropriated 
for  its  maintenance.  A  more  critical  examination  of  the 
agreement  under  consideration  satisfies  us  that  while  it^is 
therein  denominated  a  lease,  such  appellation  is  a  mis- 
nomer. Said  agreement  is  in  our  judgment  susceptible  of 
but  one  construction,  viz.,  the  appointment  by  tlie  board 
of  public  lands  and  buildings  of  Beemer  in  behalf  of  the 
state  for  a  fixed  compensation,  to  lease  the  convict  labor 
and  to  disburse  the  money  appropriated  for  the  main* 
tenance  of  the  penitentiary.  That  such  is  its  true  inter- 
pretation is  apparent  from  the  undertaking  therein  to  pay 
Beemer,  but  the  cost  of  feeding  and  clothing  the  prisoners, 
not  exceeding  forty  cents  each  per  day,  and  the  undertak- 
ing of  the  alleged  contractor  to  pay  over  to  the  chairman 
of  the  board  all  moneys  received  by  him,  the  proceeds  of 
the  convict  labor,  less  the  sum  of  $3,000,  to  be  retained  as 
compensation  for  himself  and  book-keeper.  The  board  of 
public  lands  and  buildings  is  composed  of  the  executive 
officers  of  the  state,  who,  in  addition  to  their  ordinary  du- 
ties, are  members  of  various  other  boards,  each  claiming  a 
considerable  portion  of  their  time  and  attention.  For 
them  to  personally  direct  the  management  in  detail  of  the 
dozen  different  state  institutions  is,  as  we  well  know,  im- 
possible, hence  they  must,  from  the  necessities  of  the  case, 
transact  much  of  the  business  pertaining  to  such  institu- 
tions through  agents  of  their  own  creation.  But  while  the 
statutes  regulating  their  duties  should  be  liberally  con- 
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«trued  in  their  favor,  we  are  not  at  liberty  to  disregard  one 
provision  of  the  law  simply  in  order  to  render  the  execu- 
tion of  others  more  eiFective.  There  being  no  conditions 
imposed  upon  the  power  of  the  board  with  respect  to 
leasing  of  the  convict  labor,  it  may  be  done  through  the 
medium  of  an  agent  appointed  for  that  purpose.  Nor 
•do  we  doubt  the  power  of  the  board  of  public  lands 
and  buildings  to  provide  by  contract  for  the  feeding  and 
•clothing  of  .the  convicts  as  one  of  the  conditions  for  the 
leasing  of  their  labor,  and  such  an  agreement  with  a  re- 
sponsible lessee,  who  is  ready  and  willing  to  fulfill  the  con- 
ditions of  his  obligation,  would  be  a  sufficient  justification 
in  a  proceeding  of  this  character.  But  Beemer's  under- 
taking being  merely  to  maintain  the  convicts  with  funds 
to  be  advanced  by  the  state,  and  to  let  their  labor  to  third 
persons,  presents  no  case  for  the  application  of  the  rule 
stated,  or  justification  of  the  refusal  of  the  respondents  to 
furnish  the  needed  supplies  in  acoordanoe  with  the  positive 
requirements  of  the  act  defining  their  duties  as  members 
of  the  board  of  purchase  and  supplies,  provided  of  course 
the  relator  is  in  a  position  to  allege  the  invalidity  of  said 
contract  in  this  proceeding,  a  question  which  will  be  here- 
after considered.  Another  inlierent  vice  of  said  contract 
IS  the  provision  therein  for  the  payment  by  Beemer  to  the 
chairman  of  the  board  of  public  lands  and  buildings  of  all 
money  realized  from  the  leasing  of  the  prison  labor.  Section 
2,  article  4,  chapter  83,  Compiled  Statutes,  reads  as  follows: 
''It  shall  be  the  duty  of  the  state  treasurer:  First — ^To  re- 
ceive and  keep  all  moneys  of  tlie  state  not  expressly  required 
to  be  received  and  kept  by  some  other  person.  Seoond — ^To 
disburse  the  public  money  upon  warrants  drawn  upon  the 
state  treasury  according  to  law,  and  not  otherwise.  Third 
— To  keep  a  just,  true,  and  comprehensive  account  of  all 
moneys  received  and  disbursed,"  etc.  The  oflBoers  com- 
prising the  board  of  public  lands  and  buildings  are  re- 
quired to  give  bond  conditioned  for  the  faithful  dischaige 
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of  their  oflScial  duties,  but  upon  none  of  them  does  the 
law  impose  the  responsibility  of  receiving  and  disbursing 
public  funds.  That  board,  we  have  held,  is  required  to 
audit  all  claims  for  money  disbursed  for  the  support  of 
the  public  institutions  of  the  state.  {In  re  Board  of  Pvb^ 
lie  Lands  A  BuildingSf  37  Neb.^  425.)  But  the  act  by 
which  it  was  cre.ited  provides  for  the  payment  of  accounts 
when  examined  and  allowed  by  it  on  warrants  drawn  by 
the  auditor  upon  the  state  treasurer  against  the  proper 
fund  or  appropriation.  It  is  argued  that  money  thus  paid 
over  would  not  remain  in  the  custody  of  the  chairman  of 
the  board  of  public  lands  and  buildings,  but  would  be  used 
to  defray  the  current  expenses  of  the  prison,  thereby  sav- 
ing to  the  state  so  much  of  the  fund  appropriated  for 
that  purpose;  but  it  nevertheless  imposes  upon  the  offi- 
cer named  a  liability  not  within  the  contemplation  of  the 
constitution  or  the  statute  defining  his  duties,  and  for  which 
he  would  not  be  answerable  upon  his  official  bond.  The 
power  of  the  legislature  to  impose  upon  sureties  of  public 
officers  new  and  additional  burdens,  is  a  question  not  now 
before  us.  But  it  is  clear,  both  from  principle  and  au- 
thority, that  an  action  would  not  lie  upon  the  bond  of  the 
officer  named,  to-wit,  the  commissioners  of  public  lands  and 
buildings,  for  money  received  by  him  pursuant  to  the  con- 
tract here  involved.  Such  an  obligation  on  his  part  is  be- 
yond and  foreign  to  tlie  liability  assumed  by  his  sureties. 
{Manufadurers  Nat.  Bank  of  Newark  v.  Dickeraon^  41  N. 
J.  Law,  448;  People  v.  Pennock,  60  N.  Y.,  421 ;  WhiU 
Sewing  Machine  Co.  v,  JUullinSy  41  Mich.,  339 ;  Oily  of 
Lafayette  v.  James,  92  Ind.,  240;  Miirfree,  Official  Bonds, 
sec.  €50;  2  Brandt,  Suretyship  &  Guaranty,  sees.  528  and 
529,  and  authorities  cited.) 

It  remains  to  be  determined  whether  the  relator  shall  in 
this  proceeding  be  permitted  to  assert  the  invalidity  of  the 
contract  upon  which  the  respondents  rest  their  defense. 
That  question  we  were  from  the  first  impression  strongly 
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inclined  to  resolve  in  the  n^ative  in  view  of  the  all^ation 
that  Beemer  is  now  ready  and  willing  to  provide  lor  the 
support  of  the  prisoners;  but  further  reflection  has  led  to 
a  different  conclusion^  for  which  our  reasons  will  be  briefly 
stated.     This  proceeding  is  not  for  the  enforcement  of  a 
mere  private  right  of  the  relator,  but  of  a  duty  which  the 
respondents  owe  to  the  state,  while  their  defense  rests  upon 
the  executory  agreement  of  a  third  party,  by  which  the  lat- 
ter undertakes  to  pay  over  money  thereby  received  by  him 
in  behalf  of  the  state,  not  to  the  treasurer,  who  alone  is 
authorized  to  receive  and  disburse  it,  but  to  an  o£Bcer 
whose  action  in  that  regard  is  wholly  unauthorized  and  for 
which  he  would  not,  as  already  shown,  be  answerable  oo 
his  official  bond.     It  is  elementary  law  that  reciprocal 
promises  as  the  basis  of  a  valid  agreement  are  equally  ob- 
ligatory upon  the  parties,  so  that  each  may  have  an  action 
thereon.    Otherwise  such  an  agreement  is  nudum  pcutum. 
(Pollock,  Contracts,  p.  176*;  Addison,  Contracts,  sec.  18.) 
It  is  not  enough  that  Beemer  may  at  this  time  express 
a  willingness  to  account  for  money  received  by  him  under 
said   contract   to  the  commissioner  of  public  lands  and 
buildings,  since  his  obligation  to  the  state  could  be  dis- 
charged only  by  means  of  payment  in  full  of  such  funds  to 
the  officer  authorized  by  law  to  receive  them.     The  result 
of  this  reasoning  is  that  the  contract  relied  upon  is  void 
for  want  of  mutuality  and  is  not  a  sufficient  justification  of 
the  action  of  the  respondents,  as  members  of  the  board  of 
purchase  and  supplies,  in  refusing  to  provide  for  the  main- 
tenance of  the  penitentiary  in  the  manner  proscribed  by 
law.    The  peremptory  writ  will  accordingly  issue  as  prayed. 


Wkit  allowed. 
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Cabl  Korth  v.  State  of  Nebraska. 

FiLKD  January  9,  1896.    No.  6679. 

1.  Affidavits:  Bill  of  Exckptions:  Rbvibw.  AffidaTits  pre- 
sented M  eTidenoe  on  a  hearing  in  proceedings  in  a  case  in  the 
district  eonrt  will  not  be  examined  in  this  court  unless  made  a 
part  of  the  record  by  being  embodied  in  a  bill  of  exceptions. 

%  Criminal  Law:  Failubb  to  Tbt  Accused:  BiscHARas: 
Rbvibw.  When  an  application  for  discharge  is  made  by  a 
party  charged  with  the  commission  of  a  crime  for  the  reasons 
stated  in  section  391,  Criminal  Code,  that  three  or  more  terms  of 
Goart  have  elapsed  since  the  one  at  which  the  information  was 
filed  against  him,  without  his  being  brought  to  trial,  and  the 
delay  has  not  happened  on  his  application,  or  been  occasioned  by 
want  of  time  to  try  it,  the  last  two  suted  jfacts  must  appear  af- 
firmatively in  the  record  by  a  showing  made,  if  not  otherwise. 
Id  an  examination  by  this  court  to  determine  the  propriety  of 
the  action  of  the  district  court  in  oyerruling  such  application 
they  will  not  be  presumed,  but  the  presumption  that  the  court 
proceeded  regularly  and  without  error  will  prevail. 

a  Appointment  of  Froseouting  Attorney:  Information. 
The  provisions  of  section  21,  chapter  7,  Compiled  Statntes,  as 
follows:  *'  In  the  absence,  sickness,  or  disability  of  the  county 
attorney  and  his  deputies,  the  court  before  whom  it  is  his  duty 
to  appear,  in  which  there  may  be  business  for  him,  may  appoint 
an  attorney  to  act  as  county  attorney,  by  an  order  to  be  entered 
upon  the  minutes  of  the  court,  bat  who  shall  receive  no  com- 
pensation from  the  conoty  except  as  provided  for  in  section  six 
of  this  act''  (Compiled  Statutes,  sea  20,  ch.  7),—he!d,  applica- 
ble to  the  prosecution  of  ofiensee  by  information,  established  by 
the  act  of  1885  (Criminal  Code,  sea  679),  and  to  warrant  or 
authorixe  the  trial  court  to  appoint  an  attorney  to  perform  the 
duties  required  of  the  county  attorney  in*  any  particular  ease 
being  prosecuted  under  the  law  in  regard  to  prosecutions  for 
offensss  by  information  whenever  the  conditions  exist  as  stated 
in  section  21,  chapter  7,  herein  quoted,  and  that  the  enactment 
allowing  such  appointment  is  not  in  conflict  with  the  provisions 
of  section  10  of  the  bill  of  rights,  in  the  portion  wherein  it  re- 
fers to  the  legislature  providing  by  law  for  holding  persons  to 
answer  for  criminal  offenses  on  information  of  a  public  prose- 
cutor. 
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4.  Criminal  Law:  Plsa  in  Abatement:  Waiver.    Id  a  crimi- 

nal case  *'The  accDsed  shall  be  takeo  to  haTe  waiTed  all  defects 
which  may  be  excepted  to  by  a  motion  to  quash,  or  a  plea  in 
abatement,  by  demarring  to  an  indictment  or  pleading  in  bar, 
or  the  general  issne  "  (see  Criminal  Code,  sec.  444),  and  if  a  plea 
to  the  general  issne  has  been  entered  and  has  not,  on  leaye  ob- 
tained, been  withdrawn,  a  plea  in  abatement  need  not  be  enter- 
tained. 

5.  Preliminary  Examination:  Transcript.    Where  a  tran- 

script of  the  proceedings  at  the  preliminary  examination,  and 
the  information  upon  which  snch  examination  was  had,  were 
lost  or  mislaid  from  the  files  of  the  district  court,  an  order  for 
the  sabstitntion  of  another  transcript  of  sach  record  and  copy  of 
the  information  was  proper  and  not  erroneons. 

6.  :  Waiver.  The  record  of  the  proceedings  in  the  examin- 
ing court  disclosed  that  a  complaint  was  filed  which  contained 
a  charge  of  the  crime  for  which  plaintiff  in  error  was  tried  in 
the  district  court,  and  that  he  was  arraigned  thereupon  and 
waived  examination.  Held,  Sufficient  to  show  fulfillment  of 
the  requirements  of  section  685  of  the  Criminal  Code  in  regard 
to  preliminary  examination. 

7.  Information:  Separatb  Fbloniiss:  Election  as  to  Counts. 

A  number  of  separate  and  distinct  felonies,  all  of  which  may 
be  tried  in  the  same  manner,  which  are  of  the  same  general 
character,  require  for  their  proof  evidence  of  the  same  kind  and 
the  panishment  of  the  same  nature,  may  be  charged  in  separate 
counts  of  one  information,  and  the  party  thus  charged  may  be 
placed  on  trial  for  all  of  such  counts  at  the  same  time.  The 
question  of  whether  the  state  will  be  required  to  elect  between 
the  several  counts,  if  a  motion  is  made  by  defendant  that  it  be 
80  required,  will  rest  in  the  sound  discretion  of  the  trial  court, 
and  unless  it  appears  that  there  has  been  an  abuse  of  such  dis- 
cretion in  overruling  the  motion,  it  will  not  be  available  as 
error. 

8.  Embezzlement:*  Information  :  Election  as  to  Counts.    In 

the  case  at  bar  the  defendant  was  charged  with  embeaslement  of 
the  fhnds  of  a  county  while  he  was  its  treasurer,  in  an  informa- 
tion containing  several  counts  charging  several  and  distinct 
embezzlements.  He  made  a  motion  that  the  state  be  required 
to  elect  upon  which  of  the  several  counts  of  the  infimnation  it 
would  prosecute  him.  The  trial  court  withheld  its  ruling  upon 
this  motion  until  the  dose  of  the  introduction  of  the  state's 
testimony  in  chief,  at  which  time  the  motion  was  sustained  and 


Vol.  46]         JANUARY  TERM,  1896-  633 


Korth  T.  State. 


the  state  required  to  elect  under  which  coant  of  the  eomplaint 
it  woald  farther  proceed.  EM,  So  far  as  the  record  discloses, 
there  was  no  abuse  of  discretion  in  the  action  of  the  trial  court 

9.  InstmotionB.  It  is  not  error  to  refuse  to  give  an  instruction 
when  the  main  purpose  sought  to  be  effected  by  giving  the  in- 
struction is  clearly  and  fully  embraced  in  and  accomplished  by 
other  instructions  read  to  the  jury,  and  it  appears  that  no  preju- 
dice could  have  resulted  to  the  rights  of  the  complaining  party 
by  reason  of  such  refusal. 

la  BmbesBlement:  Statutbs.  The  act  of  the  legislature  of 
1881,  entitled  ""An  act  to  proTide  for  the  depositing  of  state  and 
county  funds  in  banks  "  (Session  Laws.  1691,  p.  347,  eh.  60), 
did  not  repeal  so  much  of  section  124  of  the  Criminal  Code  as  is 
in  relation  to  loaning  county  fVinds,  and  constitutes  such  loaning 
by  an  officer  entrusted  with  their  cwre  and  disbursement  an  em- 
bezzlement. 

Ebror  to  the  district  court  for  Antelope  county.  Tried 
below  before  Einkaid^  J. 

The  opinion  contains  a  statement  of  the  case. 

H.  C.  Bromej  Douglcia  Oonea,  and  Barnes  &  Tyler,  for 
plaintiff  in  error: 

The  information  was  not  made  or  filed  by  an  o£Bcer  au- 
thorised by  law  to  do  so.  {Richards  v.  StcUe,  22  Neb.^  145; 
White  V.  State,  28  Neb.,  341.) 

The  court  erred  in  overruling  the  application  of  plaintiff 
in  error  to  be  discharged  for  want  of  prosecution.  (In  re 
McMteken,  18  Pac,  Rep.  [Kan.],  473;  People  v,  Morino, 
24  Pac.  Rep.  [Cal.],  892;  JEx  parte  Two  Calf,  11  Neb., 
221.) 

The  court  erred  in  overruling  the  plea  in  abatement,  and 
in  striking  the  same  from  the  record.  (Maxwell,  Criminal 
Procedure,  pp.  524,  525.) 

The  amount  of  proof  required  to  establish  the  offense  of 
embezzlement  is  similar  in  kind  and  quantity  to  that  re- 
quired to  establish  any  other  offense  of  the  same  grade.  (16 
Am.  &  £ng.  Ency.  Law,  604.) 
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A.  S.  Churchill,  AUoniey  General^  and  Qeorge  A*  Day, 
Deputy  Attorney  General,  for  the  state: 

The  order  overruling  the  application  of  plaintiff  in  error 
to  be  discharged  was  without  error.  (State  v.  Cox,  65  Mo., 
29;  Staie  v.  Buting,  21  Mo.,  464.) 

There  was  no  error  in  the  ruling  on  the  motion  to  re- 
quire the  prosecuting  attorney  to  elect  upon  which  count  of 
the  information  he  would  proceed.  (1  Bishop,  Criminal 
Procedure,  sec.  461;  Bailey  v.  StaU,  4  O.  St.,  442.) 

Harrison,  J. 

On  December  15,  1891,  an  information  was  filed  in  the 
district  court  of  Pierce  county,  charging  the  plaintiff  in  er- 
ror with  the  crime  of  embezzlement  of  public  money,  the 
property  of  such  county,  during  the  time  he  was  treasurer 
thereof.  On  the  27th  day  of  April,  1893,  the  application 
of  plaintiff  in  error  for  a  change  of  venue  was  granted, 
and  the  case  was  sent  to  Antelope  county  for  trial  Decem- 
ber 23,  1893;  as  a  result  of  a  trial,  a  verdict  of  guilty  was 
rendered  and  entered,  and,  after  motions  for  new  trial  and 
in  arrest  of  judgment  were  heard  and  overruled,  plaintiff 
in  error  was  sentenced  to  a  term  of  three  years'  imprison- 
ment in  the  penitentiary.  He  has  presented  the  cause  to 
this  court  by  petition  in  error. 

A  bill  of  exceptions  was  filed,  which  was  attacked  on  the 
part  of  the  state  by  a  motion  to  quash,  which  was  sus- 
tained ;  as  a  consequence  of  which  action,  we  will  be  confined 
in  our  examination  of  the  points  raised  for  adjudication  by 
the  assignments  of  error  to  those  which  can  be  diacossed 
and  determined  without  reference  to  the  bill  of  exceptions. 

One  assignment  of  error  refers  to  alleged  misoondoct  of 
the  court  during  the  trial.  The  fieicts  on  which  this  assign- 
ment depends  for  its  force  were  made  a  part  of  the  record 
by  affidavits  in  which  they  were  set  out  There  were  alao 
counter-affidavits  in  relation  to  the  same  matter  filed  for 
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the  state.  Affidavits  of  the  character  of  these,  in  order 
that  the  subjects  embraced  in  them  may  be  available  in  the 
presentation  of  questions  in  this  court,  must  be  preserved 
in  a  bill  of  exceptions;  and  if  it  was  done  in  this  case,  the 
bill  of  exceptions  has  been  quashed,  consequently  the  facts 
with  relation  to  this  objection  are  not  properly  l)efore  this 
court  for  examination.  It  follows  that  the  assignment  of 
error  is  unsupported  and  must  be  overruled. 

Durinf;  the  pendency  of  the  cause,  and  before  trial,  the 
plaintiff  in  error  made  application  by  motion  to-  be  dis* 
charged  on  the  ground  that  four  terms  of  court,  succeeding 
tiie  one  during  which  the  information  under  which  he  was 
prosecuted  was  filed,  had  passed  without  a  trial  being  ac- 
corded him,  and  that  the  delay  or  failure  to  bring  the  cause 
to  trial  was  not  occasioned  by  any  application  or  act  of  his 
or  by  lack  of  time.  Affidavits  were  filed  in  support  of 
the  motion,  to  show  that  the  trial  of  the  case  had  not  been 
delayed  on  application  of  the  plaintiff  in  error,  or  for  want 
of  time,  and  on  the  part  of  the  state  mainly  directed  to  an 
attempt  to  show  the  opposite  to  be  true  as  to  both  facts; 
but  the  affidavits  are  not  presented  to  this  court  by  a  bill 
of  exceptions,  and  we  cannot  examine  or  cour^ider  them. 
The  record  before  us  does  not  disclose  that  the  delay  in  the 
trial  of  the  cause  was  caused  in  any  manner  by  the  plaint- 
iff in  error,  or  for  lack  of  time  at  any  term  of  the  court  to 
try  it,  nor  does  the  contrary  appear.  For  the  purpose  of 
the  motion  doubtless  it  devolved  upon  the  plaintiff  in  error, 
if  not  disclosed  by  the  record,  to  show  that  there  had  been 
no  postponement  of  the  trial  of  the  cause  on  his  application, 
or  that  the  delay  was  not  occasioned  by  the  want  of  time 
to  try  it  during  the  third  term  of  court  held  subsequent  to 
a  term  at  which  the  information  was  filed.  In  the  absence 
of  the  appearance  of  these  facts  in  the  record  or  a  showing 
in  regard  to  them,  we  think  the  presumption  must  prevail 
that  the  court  proceeded  regularly  and  without  error,  and 
properly  held  and  placed  the  plaintiff  in  error  ui>on  trial 
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at  the  time  it  did;  or  it  will  not  be  presumed  that  the  trial 
court^  in  the  face  of  the  existence  or  a  showing  of  the 
ezisteuoe  of  the  facts  which  entitled  the  plaintiff  in  error  to 
his  discharge  under  the  provisions  of  section  391  of  the 
Criminal  Code,  ignored  his  constitutional  right  to  a  speedj 
trial  (see  Constitution^  art  ],  sec.  11),  and  improperly  held 
and  tried  him  for  the  crime  with  which  he  was  charged. 

Another  contention  is  that  the  information  filed  in  the 
case  was  not  made  or  filed  by  any  officer  or  person  author- 
ized by  "law.  The  information  was  made  and  filed  by  W. 
W.  Quivey,  who  was.  not  the  county  attorney  of  Pierce 
county  at  the  time,  and  whose  authority,  if  he  possessed 
any,  was  derived  from  an  order  of  the  court  in  this  particu- 
lar case,  which  was  as  follows:  "Now  on  this  14th  day  of 
December,  1891,  the  same  being  a  judicial  day  of  the  regu- 
lar December,  1891,  term  of  said  court^  this  cause  came  on 
for  hearing,  and  the  county  attorney  failing  to  appear  and 
prosecute  this  case,  and  it  appearing  to  the  court  that  said 
county  attorney  is  disqualified  from  prosecuting  on  behalf 
of  the  state  of  Nebraska,  by  reason  of  his  having  been  re- 
tained as  counsel  for  the  defendant,  Carl  Korth,  prior  to  his 
election  and  qualification  as  county  attorney  aforesaid ;  and 
it  further  appearing  that  said  county  attorney  has  no 
deputy  qualified  to  appear  for  him  in  this  cause:  It  is  there- 
fore ordered  by  the  court  that  W.  W.  Quivey  is  hereby  ap- 
pointed by  said  court  to  act  as  county  attorney  in  this  case, 
^and  that  John  S.  Robinson  is  hereby  duly  appointed  by 
the  court  to  assist  the  said  W.  W.  Quivey  as  county  attor- 
ney in  the  prosecution  of  this  cause."  Pursuant  to  this 
order  W.  W.  Quivey  acted  in  all  particulars  as  county 
attorney  in  this  case.  It  is  argued  that,  under  the  pro- 
visions of  our  constitution  (art.  1,  sec.  10),  that  "No  per- 
son shall  be  held  to  answer  for  a  criminal  offense  *  *  * 
unless  on  a  presentment  or  indictment  of  a  grand  jury; 
Provided,  That  the  legislature  may  by  law  provide  for 
holding  persons  to  answer  for  criminal  offenses  on  infer- 
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mation  of  a  public  prosecutor;  and  may  by  law  abolish, 
limit,  change,  amend,  or  otherwise  regulate  the  grand  jury 
system;"  and  the  act  of  1885,  establishing  prosecution  of 
crimes  by  information,  in  one  section  (Criminal  Code,  sec. 
579,)  of  which  it  is  stated,  *'A11  informations  shall  be  filed 
during  term  in  the  court  having  jurisdiction  of  the  offense 
specified  therein,  by  the  prosecuting  attorney  of  the  proper 
county ^ls  informant,'^ — the  county  attorney  is  indicated  as 
the  }ierson — and  the  only  one — who  can  make  and  file  an 
information  in  a  prosecution  by  such  proceeding  without 
the  intervention  and  finding  of  a  grand  jury;  that  the 
several  district  judges  or  courts  of  the  state  posse.ss  no 
right  to  and  cannot  appoint  any  one  to  file  information  in 
the  place  and  stead  of  the  county  attorney.  The  legislatuie 
which  passed  the  act  authorizing  prosecutions  by  informa- 
tion also  passed  an  act  in  relation  to  county  attorneys  and 
their  duties,  etc.  In  one  section  (Compiled  Statutes,  sec. 
21,  ch.  7)  it  was  provided:  ''In  the  absence,  sickness,  or 
disability  of  the  county  attorney  and  his  deputies,  the  court 
before  whom  it  is  his  duty  to  appear,  in  which  there  may 
be  business  for  him,  may  appoint  an  attorney  to  act  as 
county  attorney,  by  an  order  to  be  entered  upon  the  minutes 
of  the  court,  but  who  shall  receive  no  compensation  from 
the  county  except  as  provided  for  in  section  six  (6)  of  thi^ 
act  [Compiled  Statutes,  sec.  20,  ch.  7]."  This,  doubtless, 
gave  the  trial  court  power  to  make  the  appointment,  and 
the  person  designated  in  its  order  pos::eased  the  authority 
to  act  in  this  particular  case  in  all  matters  or  questions 
arising  tlierein  which  would  properly  have  fallen  within 
the  province  of  the  county  attorney  to  examine  and  deter* 
mine  had  he  been  present  and  not  disqualified  to  act,  nor 
do  we  think,  in  thus  holding,  we  do  any  violence  to  the 
proper  enforcement  of  the  provisions  of  the  constitution 
and  the  law  of  1885  invoked  by  the  plaintiff  in  error,  when 
given  their  true  and  practical  significance.  It  is  urged  that 
the  power  to  thus  appoint  an  attorney  to  prosecute  a  cause 
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agaiDst  a  person  accused  of  crime  is  liable  to  be  abased, 
and  some  one  assigned  the  duty  who  is  incompetent,  or  who 
will  not  fairly  conduct  the  case,  but  may,  in  the  interest  of 
private  parties  who  desire  an  exceedingly  vigorous  prose- 
cution to  be  made,  allow  the  criminal  case  to  become  the 
means  of  satisfying  personal  spite  or  the  gratification  of 
malicious  purpose,  and  the  party  charged  with  crime  be 
persecuted,  rather  than  prosecuted  as  the  law  contemplates. 
This  contention  involves  the  assumption  that  the  person 
who  has  been  so  fortunate  as  to  be  elevated  by  a  majority 
of  the  votes  of  the  electors  of  the  judicial  district  to  the 
high  and  honorable  position  of  district  judge  will  lend  him- 
self, or  be  hoodwinked  into  seeming  to  countenance  the 
scheme  depicted  in  this  argument,  and  the  member  of  the 
bar  appointed  will  be  disreputable  and  ready  to  disr^rd 
his  oath  and  act  in  an  unprofessional  manner.  With  this 
view  we  cannot  agree.  It  must  rather  be  presumed  that 
both  judge  and  attorney  will  perform  their  respective  duties 
fairly,  impartially,  and  honorably.  It  is  possible  that,  in 
exceptional  cases,  what  is  claimed  in  the  argument  may 
happen,  but  if  so,  it  may  always  be  remedied  in  the  same 
or  a  higher  court. 

A  plea  in  abatement  was  filed  in  behalf  of  plaintiff  in 
error  and  on  motion  of  the  state  was  stricken  from  the  files, 
or  practically  overruled.  This  action  of  the  court  is  as- 
signed as  error.  The  plea  was  founded  upon  the  same  mat- 
ters as  presented  in  the  motion  to  discharge  the  plaintiff  and 
which  we  have  hereinbefore  discussed.  Whether  it  was 
proper  practice  for  the  court  to  strike  the  plea  from  the 
record,  or  whether  the  subjects  set  forth  in  the  plea  were 
such  as  may  properly  be  presented  by  the  plea  in  abate- 
ment, we  need  not  stop  to  consider,  for^  on  December  17^ 
1891,  plaintiff  in  error  had  been  arraigned  and  pleaded 
generally,  and  on  the  date  the  plea  in  abatement  was  filed 
the  plea  to  the  general  issue  was  still  of  record  and  not 
withdrawn.    This  being  true,  all  defects  which  might  have 
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been  excepted  to  by  plea  in  abatement  were  waived  (see  sec. 
444  of  the  Criminal  Code);  and  if  it  was  error,  which  we 
do  not  now  decide,  for  the  court  to  strike  the  plea  from  the 
files,  it  could  not  prejudice  the  rights  of  plaintiff  in  error, 
as,  at  the  time,  the  plea  could  not  have  been  of  any  avail. 

Another  objection  is  that,  at  the  time  the  plaintiff  in  er- 
ror was  placed  on  trial,  the  record  did  not  show  that  he 
had  ever  been  accorded  a  preliminary  examination  for  the 
crime  with  which  he  was  charged  in  the  trial  court.  This 
objection  was  made  in  the  district  court  at  the  inception  of 
the  introduction  of  testimony  and  was  overruled  by  the 
court.  This  is  assigned  for  error.  The  prosecution  was 
instituted  in  the  county  court  of  Pierce  county  and,  after 
it  reached  the  district  court,  an  information  was  filed. 
Afterward,  during  the  pendency  of  the  cause  in  Pierce 
county,  an  order  was  made  in  which  it  was  recited  that  the 
transcript  of  the  record  of  the  hearing  before  the  county 
judge,  and  some  of  the  accompanying  papers,  and  particu- 
larly, the  information  filed  in  the  examining  court,  had  been 
lost,  and  that  a  new  transcript  and  copy  of  the  information 
be  substituted.  A  change  of  venue  was  applied  for  and 
granted  and  the  case  was  transferred  to  Antelope  county, 
and  the  order  of  substitution  was  not  fulfilled  until  after 
the  removal  of  the  cause  to  Antelope  county,  and  the  com- 
mencement of  the  trial;  but  the  transcript  then  filed  dis- 
closed that  the  plaintiff  in  erroi^  waived  an  examination  in 
the  county  court.  This  being  true,  there  was  no  prejudice 
to  his  rights  in  proceeding  with  the  trial  at  a  time  when 
the  transcript  of  the  hearing  in  the  examining  court  was 
not  in  the  record  by  reason  of  being  lost  or  mislaid,  or  in 
allowing  another  transcript  and  copy  of  such  information 
to  be  substituted. 

Another  alleged  error  is  that  the  court  erred  in  refusing 
to  require  the  state  to  elect  on  which  count  of  the  informa- 
tion the  plaintiff  in  error  should  be  tried.  There  were  five 
counts  in  the  information,  as  to  the  fourth  of  which  a  nolle 
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prosequi  was  entered  before  the  cause  came  to  trial.  A 
motion  was  filed  at  or  about  the  time  of  trial  to  require  the 
state  to  elect  upon  which  count  of  the  information  it  would 
proceed.  Ui)on  this  the  court  withheld  its  ruling  until 
such  time  as  the  evidence  for  the  state  should  all  be  intro- 
duced, and  when  the  trial  bad  progressed  to  the  stage  indi- 
cated^ sustained  the  motion,  and  an  election  was  accordingly 
made  at  that  time  by  the  state.  It  is  ui^ed  that  the  court 
erred  in  not  sustaining  it  at  the  time  when  made.  After 
the  fourth  count  of  the  complaint  was  ignored,  there  still 
remained  four  counts  in  which  separate  and  distinct  felonies 
were  charged,  but  each  was  a  charge  of  embezzlement  of 
public  money,  the  money  of  the  county  of  which  the  plaint- 
iff in  error  was  treasurer.  The  offenses  were  all  of  the 
same  general  character,  required  for  their  proof  the  same 
quality  of  testimony,  the  same  manner  of  trial  and  mode  of 
punishment,  and  it  was  proper  to  try  the  plaintiff  in  error 
upon  the  several  counts  at  the  same  time.  Whether  there 
should  be  an  election  as  to  the  particular  count  was  a  ques- 
tion within  the  discretion  of  the  trial  court.  This^  in  the 
case  at  bar,  was  exercised  by  allowing  the  prosecution  to  in- 
troduce its  testimony  and  then  requiring  it  to  elect,  and  we 
cannot  discover  from  the  record  that  in  this  there  was  any 
abuse  of  discretion.  As  to  the  main  proposition,  see  1 
Bishop,  Criminal  Procedure  [3d  ed.],  sees.  424,  450,  461; 
Wharton,  Criminal  Pleading  &  Practice,  sec  285  et  seq,; 
Commonwealth  v.  Jacobs^  25  N.  E.  Rep.  [Mass.],  463; 
Pointer  v.  United  States,  14  Sup.  Ct  Rep.,  410;  StaU  v. 
Hodges,  26  Pac  Rep.  [Kan.},  676;  4  Am.  &  Eng.  Ency. 
of  Law,  754-756;  Boberls  v.  People,  17  Pac.  Rep.  [Colo.], 
637. 

It  is  claimed  the  court  erred  in  refusing  to  give  instruc- 
tion numbered  2,  requested  by  plaintiff  in  error.  This  in- 
struction was  as  follows:  ''You  are  instructed  that  in  law 
the  words  ^ prima  facie*  mean  'at  the  first  blush,'  'on  the 
first  appearance  of.'     Such  evidence,  in  a  criminal  case^  is 
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not  sufficient  to  warrant  a  coaviction.  The  rule  obtains  in 
all  criminal  prosecutions  that  the  evidence  must  be  sufficient 
to  convince  the  jury  of  the  defendant's  guilt,  and  of  every 
element  of  the  transaction  going  to  establish  his  guilt,  be- 
yond all  reasonable  doubt.''  Instruction  numbered  1,  given 
at  the  request  of  plaintiff  in  error,  reads:  '^You  are  in- 
structed that  the  statutes  of  this  state  provide  that  any  fail- 
ure or  refusal  to  pay  over  public  money,  or  any  part  thereof, 
by  any  officer  or  other  person  charged  with  the  collection, 
receipt,  transfer,  disbursement,  or  safe-keeping  of  the  pub- 
lic money,  or  any  part  thereof,  whether  belonging  to  the 
state,  or  to  any  county,  or  precinct,  or  school  district,  or  or- 
ganized city  or  incorporated  village  in  this  state,  or  any 
other  public  money  whatsoever,  *  *  *  shall  be  taken 
and  held  as  prima  facie  evidence  of  embezzlement.  Never- 
theless you  are  instructed  that  the  state  must  prove  to  you 
beyond  all  reasonable  doubt  that  the  defendant  converted 
the  public  moneys  of  Pierce  county  to  his  own  use,  with  in- 
tent to  defraud  the  said  county  out  of  the  same;  and  if  you 
have  any  reasonable  doubt  of  such  fact,  you  will  give  the 
defendant  the  benefit  of  such  doubt  and  find  him  not 
guilty."  The  argument  is,  that  inasmuch  as  the  court 
thought  fit  to  give  instruction  numbered  1,  then,  to  convey 
to  the  jury  a  proper  understanding  of  its  terms,  and  in  par- 
ticular the  words  ''prima  facie  evidence,"  No.  2  should 
have  been  given.  It  will  be  noticed  that  in  the  concluding 
portion  of  No.  1  the  jury  is  informed  that  notwithstanding 
all  that  may  have  been  stated  in  the  preceding  portion  of 
the  instruction  the-  proof  to  be  sufficient  to  convict  must  be 
beyond  a  reasonable  doubt,  and  in  an  instruction  numbered 
3,  asked  by  plaintiff  in  error  and  given,  this  feature  of  the 
requirement  in  regard  to  the  proof  was  stated  in  strong 
terms,  and  in  instruction  numbered  3,  given  by  the  court 
on  its  own  motion,  the  above  rule  was  clearly  and  positively 
announced,  and  it  also  appears  in  other  portions  of  the  in- 
atructions.  In  view  of  all  this,  we  are  satisfied  that  no 
46 
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prejudice  could  have  resulted  to  the  rights  of  plaintiff  in 
error  from  the  refusal  of  the  court  to  give  the  instruction 
indicated  in  the  assignment  of  error. 

The  giving  of  each  of-  the  instructions  numbered  1  and 
2  of  the  charge  to  the  jury  given  by  the  court  on  its  own 
motion  is  assigned  as  error.  The  main  objection  raised  is 
claimed  to  be  applicable  to  both  and  we  will  so  examine  it 
No.  1  of  these  instructions  was  a  copy  of  the  section  of  the 
Criminal  Code  defining  the  crime  of  embezzlement  of  pub- 
lic money,  under  which  this  prosecution  was  instituted,  and 
No.  2  quoted  the  first  count  of  the  information  and  stated 
that  it  contained  a  charge  against  the  plaintiff  in  error  of  a 
violation  of  the  section  set  forth  in  instruction  numbeied  1. 
It  is  alleged  that  the  act  of  the  legislature  of  1891,  in  re- 
lation to  depositing  the  county  funds  in  banks,  repealed  at 
least  so  much  of  the  section  defining  the  crimeof  emlx'zzle- 
ment  as  refers  to  the  loaning  of  such  funds,  and  that  tbe^e 
instructions  were  erroneous  in  not  noticing  the  act  of  1891, 
and  its  claimed  effect  upon  the  laws  of  embezzlement,  and 
in  not  informing  the  jury  that  it  should  not  consider  any 
evidence  in  relation  to  loaning  the  county  funds,  as  bearing 
upon  the  issue  which  was  being  tried.  To  the  proposition 
that  the  act  of  1891  repealed  the  portion  of  the  law  of  em- 
bezzlement in  regard  to  the  loaning  of  funds  of  a  county 
we  do  not  agree.  The  act  of  1891  was  entitled  ''An  act  to 
provide  for  the  depositing  of  state  and  county  funds  in 
banks,"  (Session  Laws,  1891,  p.  347,  ch.  50,)  and  in  its 
text  it  is  confined  to  providing  for  the  deposit  of  such 
funds,  for  safe-keeping,  in  banks,  under  certain  require- 
ments as  to  bonds  being  furnished  for  the  security  of  such 
funds,  and  other  details,  and  in  each  and  every  detail  it  ap- 
pears that  it  is  for  the  county  and  its  benefit  that  such  de- 
posits are  to  be  made,  the  treasurer  acting  in  each  and  every 
instance  for  and  in  behalf  of  the  county,  and  as  prescribed 
by  law  and  not  of  his  own  volition.  If  he  refuse  to  per- 
form any  of  the  statutory  requirements,  he  is  liable  to  pun- 
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ishment  therefor,  and  if  he  deposit  the  money  of  the  county, 
under  the  direction  of  the  law,  in>a  bank  which  has  given 
bond  he  is  not  liable  for  any  money  so  deposited.  It  is 
true  there  is  a  section  of  the  act  refeneJ  to  which  defines 
as  a  crime  the  making  of  any  profit  whatever,  directly  or 
indirectly,  by  the  county  treasurer  out  of  any  money  be- 
longing to  tlie  county,  in  his  charge,  by  loaning  it  It  is 
the  fact  that  a  profit  is  derived  from  it  that  subjects  him 
to  punishment  and  not  the  fact  of  the  loaning.  The  deposit 
of  the  funds  which  the  treasurer  is  called  upon  to  make  by 
the  law  in  question  is,  in  effect,  a  deposit  by  the  county.  The 
treasurer  has  only  to  place  it  where  directed  and  draw  it 
when  needed  for  county  purposes.  In  the  law  defining 
embezzlement  the  loaning  by  the  treasurer,  either  with  or 
without  interest,  is  evidence  of  a  conversion  of  the  funds  ta 
his  own  use  and  is  to  be  punished  as  an  embezzlement. 
Clearly,  evidence  of  a  deposit  of  the  funds  such  as  is  con- 
templated by  the  act  of  1891  would  not  be  competent  and 
could  not  be  received  in  a  prosecution  for  embezzlement  of 
county  funds  by  the  treasurer,  as  tending  to  show  a  loan; 
nor  does  the  fact  that  an  attempt  has  been  therein  made  to 
provide  a  punishment  of  the  treasurer  for  making  a  profit 
out  of  the  public  money  by  loaning  it,  in  any  manner  or 
degree  conflict  with  or  abridge  the  right  or  power  of  the 
state  to  punish  the  act  of  loaning  the  funds  by  the  treasurer 
as  an  embezzlement.  We  are  clearly  of  the  opinion  that 
the  act  of  1891  referred  to  did  not  work  a  repeal  of  the 
portion  of  the  law  in  relation  to  the  loaning  of  county  funds 
by  officers  entrusted  with  their  care  and  charged  with  their 
disbursement,  and  which  constitutes  such  loaning  a  con ver* 
sion  and  embezzlement  of  the  funds  loaned.  The  judgment 
of  the  district  court  is 

Affirmed. 
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M .  J.  Kaufmann  v.  William  J.  Ckx>PER  et  al. 

Filed  January  9, 1B96.    No.  5899. 

1.  Contracts  to  Erect  and  Bepair  State  Buildings:  Bonds. 
It  in  withio  the  province  of  the  proper  olBcers  of  the  state  io  en- 
tering into  an  agreement  on  behalf  of  the  state,  with  a  ood- 
tractor,  for  the  erection  or  repair  of  its  boiidings,  or  additions 
thereto,  to  require  the  insertion  of  a  condition  in  the  oontraet 
and  the  bond  executed  to  secare  its  falthfal  performance,  wherebj 
the  contractor  agrees  to  pay  for  all  labor  performed  or  mate- 
rial fornished  him  in  completing  sach  contract,  and  the  right  to 
exact  snch  a  conditioi)  exists  independent  of  alatntory  provision 
conferring  it,  nor  does  the  absence  of  statntorj  provision  aathor- 
izing  it  render  snch  a  condition  in  a  contract  illegal  or  void. 

"2.  :  Ck)N8i DERATION.  A  promise  made  by  one  person  to  an- 
other for  the  benefit  of  a  third  person  may  be  enforced  by  snch 
third  person,  notwithstanding  the  consideration  did  not  move 
directly  from  him. 

3.  ;  .     The  granting  of  a  contract  by  the  state  for  the 

oonstniction  of  a  bnilding  for  it,  or  additions  or  repairs  to  bnild- 
ings,  is  a  sufficient  consideration  to  sustain  a  promise  on  tlie 
part  of  the  contractor  to  pay  for  all  labor  and  material  supplied 
him  in  the  performance  of  the  agreement 

4.  :   Bonds:    Liability    of   Sureties.      A  contract  waa 

awarded  by  the  state  for  furnishing  material  and  performing 
labor  in  and  upon  the  industrial  home  at  Milford,  by  one  provi- 
sion of  which  the  contractor  was  to  be  paid  eighty-five  per  cent 
of  monthly  estimates  made  by  a  superintendent  of  construction, 
as  the  work  progressed,  and  the  balance  on  the  full  completion 
and  acceptance  of  the  work.  Held,  That  the  condition  in  the 
bond  given  by  the  contractor,  by  which  the  payment  of  all  ac- 
counts for  labor  and  material  furnished  him  for  such  purpose  was 
secured,  was  not  rendered  nugatory,  so  for  as  the  liabilities  of  the 
sureties  were  concerned  to  laborers  or  furnishers  of  material,  by 
reason  of  payment  to  the  contractor  made  in  excess  of  an  esti- 
mate of  the  superintendent  of  construction. 

5.  :   :   .     The  firm  of  Symonds  A  Blake  was 

awarded  a  contract  by  the  state  for  the  performance  of  certain 
labor  in  and  about  the  industrial  home  at  Milford,  and  gave 
a  bond,  to  seenre,  among  other  things,  the  full  payment  of  all 
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elaims  of  laborers,  mecbanioB,  or  farnisbors  of  material.  Plaint- 
iff contracted  witb  sncb  firm  to  fnrnish  material  for  use  in  tbe 
performance  of  its  agreement  witb  tbe  state.  Soon  after  tbe 
firm  of  Symonds  &  Blake  contracted  witb  tbe  state,  and  fnr- 
tber  contracted  witb  tbe  plaintiff  to  fnrnisb  it  material,  Sy- 
monds witbdrew  from  the  firm,  and  S.  C.  Blake,  the  other 
member  of  tbe  firm,  or  S.  C.  Blake  Sc  Co.,  composed  of  S.  C. 
Blake  and  one  (Godfrey  J.  Kanfmann,  who  became  a  part- 
ner of  Blake's  when  Symonds  retired  from  tbe  firm,  or  it  was 
dissolved,  succeeded  to  tbe  rights  of  Symonds  &  Blake  in  tbe 
contract  with  tbe  state,  and  the  plaintiff  fnrnished  material  in 
accordance  witb  tbe  terms  nnd  under  the  agreement  made 
witb  Symonds  &  Blake.  Helti,  That  the  sureties  in  tbe  bond 
were  not  released  from  their  obligation  to  pay  claims  for  labor 
or  material,  by  tbe  dissolution  or  change  in  tbe  firm  of  Symonds 
A  Blake,  and  an  action  on  tbe  bond  could  be  maintained  against 
them  thereon  by  plaintiff  for  any  balance  due  on  account  of 
material  furnished  S.  C.  Blake,  or  S.  C.  Blake  &  Co.,  for  use  in 
tbe  execution  of  tbe  contract  with  the  state. 

6.  Review.     If  tbe  evidence  is  sufficient  to  sustain  tbe  findings  of  a 

jury  they  will  not  be  disturbed. 

7.  Briefs :  Asbionhento  of  Ebeor.     Assignments  of  error  wbicb 

are  not  noticed  in  the  brief  of  plaintiff  in  error  will  be  treated 
as  waived. 

a  AsBignments  of  Error.  Allqced  errors  in  regard  either  to 
giving  or  refusing  instructions  should  be  separately  assigned, 
and  if  assigned  in  a  group  will,  as  to  either  one,  be  examined  no 
fnrtber  than  is  necessary  to  ascertain  that  tbe  action  as  to  any 
one  of  tbe  instructions  of  each  of  the  groups  was  proper. 

9.  Instruotionfi:  Review.  A  verdict  will  not  be  set  aside  for  pos- 
sible errors  in  giving  instructions  where  it  is  clear  that  tbe  er- 
ror, if  any,  could  not  have  prejudiced  tbe  rights  of  tbe  complain- 
ing party. 

Error  froni  the  district  court  of  Lancaster  county. 
Trfed  below  before  Tibbets,  J. 

&uy  R.  C  Read  and  W.  A.  WUlianuSy  for  plaintiff  in 
error. 

William  Leese  and  John  M.  Stewart,  contra.   . 
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Harrison,  J. 

The  petition  in  this  action  stated  that  on  the  29th  day  of 
Jnne^  1889,  Symonds  &  Blake  were  awarded  and  entered 
into  a  contract  with  the  state  to  furnish  materials  for  and 
(lerform  certain  labor  upon  and  about  the  industrial  home 
at  Milford,  and  executed  and  delivered  to  the  state  a  bond 
for  the  faithful  and  full  performance  of  the  contract,  J. 
W.  Foster  and  M.  J.  Kaufmann  signing  such  bond  as  sure- 
lies;  that  the  bond  contained  the  following  conditions: 
^'Tbe  condition  of  the  above  obligation  is  such  that  the 
above  bounden  Symonds  &  Blake  have  been  awarded  the 
contract  to  furnish  all  the  materials  and  labor  and  skill 
necessary  to  the  purpose,  and  to  erect,  construct,  and  fully 
complete,  in  a  good  and  workmanlike  manner,  for  the  use  of 
the  industrial  home  at  Milford,  Nebraska,  the  steam  heat- 
ing, gas  fitting,  plumbing,  ventilation,  sewerage,  windmill, 
well,  and  three  cisterns,  all  to  be  in  strict  conformity  to 
the  plans,  specifications,  and  detailed  drawings  now  on  file 
in  the  office  of  the  commissioner  of  public  lands  and  build- 
ings at  Lincoln,  Nebraska,  and  to  pay  ofT,  in  full,  all  claims 
that  may  become  due  for  laborers'  and  mechanics'  wages  or 
for  materials  furnished  in  or  about  said  contract.  Now  if 
the  above  bounden  Symonds  &  Blake  shall  well  and  truly 
keep  and  perform  each  and  every  covenant,  promise,  and 
agreement  contained  in  said  contract  at  the  several  times, 
and  in  the  manner  therein  stated,  and  fully  pay  all  claims 
due  for  laborers,  mechanics,  or  furnishers  of  materials, 
then  this  obligation  to  be  void;  otherwise  to  be  and  remain 
in  full  force  and  virtue  in  law.''  Copies  of  the  contract, 
the  bond,  and  an  itemized  statement  of  the  accoonC  for 
material  which  the  party  in  whose  favor  the  action  was  in- 
stituted claimed  to  have  furnished,  were  attached  to  the 
pleading.  To  the  action  there  was  but  one  appearance  on 
the  part  of  the  defendants,  that  of  Kaufniiann,  one  of  the 
sureties  on  the  bond.     In  his  answer  he  denied  that  the 
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material  was  furnished  to  Symonds  &  Blake  or  by  virtue 
of  the  contract  with  them,  or  that  the  fact  that  the  bond 
existed  was  any  inducement  to  the  plaintiff  in  the  action 
to  extend  the  credit  to  the  parties  to  whom  it  was  given, 
and  alleged    affirmatively  that  if  the  plaintiff  furnished 
any  material  it  was  to  S.  C.  Blake  &  Co.,  and  upon  the 
credit  of  such  firm,  and  without  refereuce  to  the  contract 
with  Symonds  &  Blake;  that  the  provision  of  the  bond 
hereinbefore  quoted  was  exacted  wrongfully  and  contrary 
to  legal  right,  and  hence  was  void;  that  the  firm  of  Sy- 
monds &  Blake  assigned  its  contract  to  S.  C.  Blake  &  Co., 
which  was  known   to  plaintiff,  and  such  assignment  was 
Acquiesced  in  or  ratified  by  the  state;  that  the  contract  con- 
tained a  provision  that  Symonds  &  Blake  were  to  receive 
for  furnishing  the  material  and  performance  of  labor  as 
therein  stated  the  sum  of  (3,039  ''at  the  times  and  in  the 
manner  following:  Eighty-five  per  cent  of  the  monthly 
estimates  made  by  the  superintendent  of  construction,  as 
the  work  progresses;  and  the  balance  to  be  paid  when  the 
said  contract  has  been  fully  completed  and  tested  and  ac- 
cepted by  the  board  of  public  lands  and  buildings;"  and 
that  a  payment  was  made  to  plaintiff  without  any  estimate 
being  made  by  the  superintendent  of  construction,  and  other 
and  further  payments  were  made  so  that  in  the  aggregate 
they  amounted  to  more  than  eighty-five  per  cent  of  the 
estimates  made  during  the  progress  of  the  work,  of  all  of 
which  these  plaintiffs  had  knowledge  and  approved ;  that 
of  and  to  the  doing  of  these  things,  all  and  singular,  the 
answering  defendant  was  not  informed,  had  no  knowledge, 
gave  no  consent,  and  his  discharge  as  surety  was  thereby 
effected:     The  reply  was  a  general  denial.     There  was  a 
trial  and  a  verdict  and  judgment  for  plaintiff.     The  de- 
fendant Kaufmann,  of  the  sureties  on  the  bond,  presents  the 
case  here  for  review. 

We  will  first  notice  the  portion  of  the  contention  on  be- 
half of  the  surety  Kaufmann,  in  which  it  is  asserted  that  he 
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was  discharged  from  any  obligations  he  had  assumed  as  such 
surety  (1)  by  the  payment  of  $600  to  the  plaintiff  without 
any  estimate  of  the  superintendent  of  oonstruction  as  a  basis 
or  authority  for  such  payment,  and  (2)  by  the  payment 
of  more  than  eighty-five  per  cent  of  an  estimate  made  of 
the  amount  due  plaintiff  by  the  superintendent  of  construc- 
tion. It  may  be  said  in  regard  to  the  second  of  these 
points  that  the  aggregate  sum  of  eighty-five  per  cent  of  an 
estimate  made  by  the  superintendent  during  progress  of 
the  work,  of  the  amount  due  plaintiff,  and  the  allied  prior 
payment  of  (500,  the  basis  of  the  first  point  mentioned, 
would  make  the  payments  just  (500  more  than  the  amount 
of  the  estimate;  or,  in  other  words,  it  is  claimed  that  $500 
were  paid  to  plaintiff  prior  to  any  estimate  made,  and  that» 
combining  it  with  the  payment  made  on  a  subsequent  esti- 
mate, the  whole  amount  of  the  payments  was  in  excess  of 
eighty-five  per  cent  of  such  estimate.  The  promise  in  the 
bond  to  pay  the  laborers  and  parties  furnishing  material 
was  for  their  benefit,  and  in  an  action  thereupon  by  either 
it  was  enforceable,  notwithstanding  the  act  or  acts  of  the 
state  in  making  the  alleged  payments,  which,  in  an  action, 
by  the  state  against  the  contractor  principal  in  the  bond 
for  a  default  in  any  of  its  conditions,  might  have  precluded 
a  recovery  and  have  constituted  a  defense  for  the  sureties 
on  the  bond,  and  released  them  from  liability  thereon 
(which  we  do  not  decide),  and  the  sureties  were  not  re- 
leased from  their  obligations  to  either  laborers  or  material* 
men  whose  valid  claims  were  unpaid.  (Doll  v.  Qume^  41 
Neb.,  655.)  In  the  case  cited  the  doctrine  was  applied  ta 
a  state  of  facts  which  disclosed  a  payment  on  an  estimate^ 
in  excess  of  the  per  cent  which,  according  to  the  terms  of 
the  contract,  was  to  be  paid  upon  estimates,  but  is  equally 
forcible  where,  as  in  the  case  at  bar,  a  payment  has  been 
made  unauthorized  by  an  estimate,  the  reason  which  sop* 
ports  the  rule  being  in  all  respects  as  pertinent  and  cogent 
in  reference  to  the  latter  phase  of  the  case  as  to  the  formtt^ 


Vol.  46]         JANUARY  TERM,  1896.  649 


Kaufmann  v.  Cooper. 


one,  or  the  one  as  to  which  it  was  declared  in  the  case  to 
which  we  have  called  attention. 

It  is  urged  that  the  bond,  in  the  particular  condition 
which  was  made  the  basis  of  this  action,  was  illegally  re- 
quired and  exacted,  was  without  warrant  or  authority  of 
law;  that  inasmuch  as  the  statutes  governing  the  subject 
involved  directed  that  a  bond  be  taken,  and  prescribed  a 
number  of  pariictilars  to  be  covered  by  conditions  inserted 
therein,  and  ditl  not  include  the  subject  of  payment  to 
laborers  or  furnishers  of  material,  the  provision  in  the 
bond  which  covered  this  particular,  not  coming  within  the 
direct  requirements  of  the  statutory  provisions,  was  illegal, 
unauthorized,  and  void,  and  hence  not  enforceable.  A 
similar  question  has  been  presented  to,  considered,  and  de- 
termined by  this  court^  and  it  has  been  decided  that  it  was 
within  the  province  of  the  proper  officers  of  the  state,  upon 
whom  it  devolved  to  let  such  contract,  to  exact  a  bond  con- 
taining a  condition  in  relation  to  the  payment  of  laborers' 
wages  and  the  accounts  of  parties  who  had  furnished  ma- 
terial, and  it  was  held  that  such  a  coudition  was  valid  and 
any  liability  arising  thereunder  could  be  enforced.  {Sample 
V.  HaUf  34  Neb.,  220;  Korsmejfer  Plumbing  &  Healing 
Co.  V.  McClay,  43  Neb.,  649.) 

It  is  also  urged  that  the  plaintiff  was  not  a  party  to  the 
bond,  and  that  no  action  could  accrue  or  be  based  thereon 
in  its  behalf.  A  precisely  similar  question  to  this  one  has 
been  heretofore  discussed  in  and  by  this  court,  and  it  was 
then  held  that  the  promise  set  forth  in  the  condition  of  the 
bond  under  consideration  was  for  the  benefit  and  an  action 
arose  thereon  in  favor  of  the  laborer  to  whom  wages  re- 
mained due  or  to  the  furnisher  of  material  whose  account 
or  any  portion  thereof  was  unpaid.  {DoU  v.  Crume,  41 
Neb.,  665;  Lyman  v.  Oiy  of  Lincoln^  38  Neb.,  794;  KorB-- 
meyer  Plumbing  &  Heating  Co.  v.  MoClay^  43  Neb.,  649; 
Sample  v.  Hale,  34  Neb.,  220.) 

It  is  also  urged  that  by  the  dissolution  of  the  firm  of 
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Sjmonds  &  Blake,  and  the  trausfer  of  the  contract  to  fur- 
nish the  material  and  perform  the  labor  to  S.  C.  Blake  & 
Co.,  or  by  the  new  firm  atssuming  its  performance,  the 
sureties  on  the  bond  were  not  bound  to  pay  the  account  for 
material  furnished  by  plaintiff  to  the  latter  firm  for  use  io 
the  performance  of  the  contract  with  the  state  under  the 
contract  it  had  made*  to  do  so  with  Symonds  &  Blake.  It 
is  disclosed  by  the  evidence  that  soon  after  the  firm  of 
Symonds  &  Blake  had  entered  into  the  contract  with  the 
state,  and  had  further  contracted  with  the  plaintiff  for  the 
furnishing  by  it  of  the  material,  Symonds  withdrew  from 
the  firm  and  S.  C.  Blake,  or  S.  C.  Blake  &  Co.,  which  con- 
sisted of  S.  C.  Blake  and  one  Godfrey  J.  Kaufroann,  who 
became  a  partner  with  Blake  at  the  time  Symonds  retired 
from  the  firm  of  Symonds  &  Blake  and  it  was  dissolved, 
succeeded  to  all  the  rights  of  the  old  firm  in  the  contract 
with  the  state,  and  the  plaintiff  furnished  to  S.  C.  Blake 
&  Co.  the  material  for  use  in  the  fulfillment  of  the  contract 
with  the  state  which  it  had  contracted  to  furnish  to  Sym- 
onds &  Blake.  Under  these  circumstances  the  sureties  od 
the  bond  were  not  released  and  an  action  on  the  bond 
could  be  maintained  against  them  by  plaintiff  for  the  un- 
paid amount  due  it  on  account  of  material  furnished  to 
Blake,  or  S.  C.  Blake  &  Co.,  for  use  in  the  performance  of 
the  contract  with  the  state.  (17  Am.  &  Eng.  Ency.of  L&wy 
p.  1150;  Freeman  v,  Berkey^  48  N.  W.  Rep.  [Minn.], 
194;  Abbott  v.  MorriaaeUe,  48  N.  W.  Rep.  [Minn.],  416; 
Sepp  V.  MeCann,  50  N.  W.  Rep.  [Minn.],  246;  li-mdiv. 
Griffin,  10  S.  E.  Rep.  [N.  Car.],  166.) 

It  is  urged  that  the  testimony  does  not  show  that  the 
material  stated  in  the  account,  upon  which  this  soit  was 
based,  was  used  in  the  construction  of  the  '^  industrial 
home.''  The  evidence  was  sufficient  to  sustain  the  finding 
of  the  jury  in  r^pect  to  this  branch  of  the  case,  and  in 
accordance  with  a  well  established  rule  of  this  court,  it  will 
not  be  disturbed.    Errors  were  assigned  of  the  action  of  the 
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trial  court  in  admission  of  evidence,  but  they  were  not 
argued  in  the  brief  of  plaintiff  in  error,  hence  will  be 
treated  as  waived. 

It  was  assigned  that  the  court  erred  in  giving  instructions 
1  and  2  of  the  instructions  given  on  its  own  motion.  Of 
these  instructions  No.  2  was  clearly  pertinent  and  proper, 
and  this  being  a-^certained,  no  further  examination  of  these 
instructions  need  be  made,  as  the  alleged  errors  were  not 
separately  assigned. 

Complaint  was  also  made  that  the  court  erred  in  refusing 
to  give  instructions  1,  2,  3, 4,  5,  and  6,  asked  by  the  plaint* 
iff  in  error.  These  instructions  were  framed  and  submitted 
in  support  of  the  views  of  counsel  for  plaintiff  in  error  in 
relation  to  the  questions  involved  in  the  case,  and,  accord- 
ing to  our  determination  of  such  questions,  were,  several  of 
them,  clearly  erroneous  and  improper,  one  of  which  was 
that  numbereil  2,  and  as  they  were  grouped  in  the  assign- 
ment which  referred  to  them,  having  concluded  that  one 
was  incorrect  and  properly  refused,  it  disposes  of  the  entire 
assignment. 

The  action  of  the  court  in  giving  instructions  numbered 
1  and  2,  requested  by  the  plaintiff  in  that  court,  was  as- 
signed as  error.  These  instructions  do  not  conflict  mate- 
rially, if  at  all,  with  the  views  herein  expressed  in  regard 
to  the  proper  disposition  to  be  made  of  the  issues  in  the 
case,  under  the  facts  as  developed  in  the  evidence.  There 
is  nothing  in  them  which  could  prejudice  the  rights  of  the 
complaining  party,  and  their  giving  was  not  error.  The 
judgment  of  the  district  court  is 

Affirmed. 
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_^J^j  E.  F.  MOREABTY  V,  StATE  OP   NEBRASKA. 

■  46    652- 
;  56    194 

("S^^l  FiLKD  Januabt  9,  1898.     No.  7864. 

f58        ■ 


Forgery:  Infobmatiok.  Itiasnfficient  in  an  information  for 
forg«ry  to  charge  the  intent  to  defrand  in  general  terms.  It  ii 
not  necessary  to  state  or  prove  an  intent  to  defrand  any  partica- 
lar  person.  Saush  v.  Slate ^  34  Neb.,  325,  reaffirmed  and  fol- 
lowed. 


:  .     An  order  to  deliver  to  bearer  a  specific  article  of 

personal  property  is  within  the  definition  of  section  145  of  onr 
Criminal  Code  in  relation  to  forgery,  as  "  any  order  or  any  war- 
rant or  request  for  *  *  *  the  deliveiy  of  goods  and  chattels 
of  any  kind.'' 


3.  :  .     The  order  or  reqnest  npon  which  the  charge  in 

this  case  was  founded,  to  let  bearer  have  a  designated  article  of 
personal  property,  held  to  be  the  subject  of  forgery,  though  not 
addressed  to  any  person  by  name;  and  where  such  an  order  is  set 
forth  by  copy  in  an  information  charging  its  forgery,  and  it  is 
apparent  from  its  face  or  its  terms  that  there  was  a  posribility, 
by  its  nse,  to  deprive  some  person  of  property  rights,  the  infor- 
mation is  sufficient  without  averment  of  any  facts  extriusic  to 
the  instrument  to  extend  or  explain  its  terms. 

4.  Instructions.    The  giving  of  an  instruction  which  submits  to 

the  jury  the  existence  or  non-existence  of  a  fact  material  to  the 
issues  in  the  case  on  trial,  when  no  evidence  has  been  introduced 
which  would  support  a  finding  of  its  existence,  is  error  for  which 
the  judgment  may  be  reversed. 

Errob  to  the  district  court  for  Douglas  county.  Trie 
below  before  Scott,  J. 

The  facts  are  stated  in  the  opinion. 

John  O.  Yeiaer,  Martin  Langdon^  and  Mahoney  &  Smylhj 
for  plaintiflf'in  error: 

The  instrument  set  out  in  the  information,  being  of 
doubtful  or  uncertain  validity,  cannot  be  the  subject  of 
forgery  except  by  the  allegation  of  extrinsic  matter.  (1 
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Bishop,  CrimiDal  Law  [5th  e<l.],  sec.  748;  Roode  v.  StcUe, 
5  Neb.,  174;  People  v.  Han-ison,  8  Barb.  [N.  Y.],  560; 
Bamum  r.   State^  15   O.,  717;  People   v,  Oalloway^  17 
Wend.  [N.  Y.],  540;  People  v.  Tomlinson,  35  Cal.,  503 
Rembert  v.  State,  53  Ala.,  467 ;  Dix(m  v.  State,  81  Ala.,  61 
State  V.  Cook,  52  Ind.,  574;  State  v.  Wheeler,  19  Minn.,  98 
Shannon  v.  State,  109  lud.,  407.) 

A.  S.  Churchill,  Attorney  General,  and  George  A.  Day, 
Deputy  Attorney  General,  for  the  stale: 

In  replj  to  the  objections  to  the  sufficiency  of  the  in- 
formation, reference  was  made  to  the  following  cases: 
Rouah  V.  State,  34  Neb.,  326;  State  v.  HaH,  67  la.,  142; 
State  r.  Baumon,  52  la.,  68;  Pede  v.  State,  2  Lea  [Tenn.], 
513;  Dixon  v.  State,  26  S.  W.  Rep.  [Tex.],  500;  StaU  v. 
GuUetU,  26  S.  W.  Rep.  [Mo.],  354;  Petyple  v.  Krummer, 
4  Park.  Crim.  Rep.  [N.  Y.],  217 ;  Noakes  v.  People,  25  N. 
Y.,  380;  Rudieel  v.  State,  13  N.  E.  Rep.  [Ind.],  114; 
Powers  V.  State,  87  Ind.,  97;  Arnold  v.  Cost,  3  G.  &  J- 
[Md.],  231;  Rex  v.  Ward,  2  Ld.  Ray.  [Eng.],  1461; 
Crawford  v.  StaU,  19  S.  W.  Rep.  [Tex.],  766;  State  v. 
Wheeler,  25  Pac.  Rep.  [Ore.],  394;  People  v.  Brown,  72 
N.  Y.,  671;  Commonwealth  v.  Coatello,  120  Mass.,  370; 
Commonwealth  v.  Brown,  18  N.  E.  Rep.  [Mass.],  587; 
Stewart  v.  State,  16  N.  E.  Rep.  [Ind.],  186;  Hendricks  v. 
State,  9  S.  W.  Rep.  [Tex.],  555;  Brewer  v.  State,  22  S.  W. 
Rep.  [Tex.],  41;  BiUings  r.  State,  107  Ind.,  57. 

Harrison,  J. 

As  a  result  of  a  trial  during  the  May,  1895,  terra  of  the 
district  court  of  Douglas  county  the  plaintiff  in  error  was 
convicted  of  the  crime  of  forgery  and  was  sentenced  to  be 
imprisoned  for  a  term  of  one  year  in  the  penitentiary  and 
to  pay  a  fine  of  $100.  To  obtain  a  review  of  the  proceed- 
ings therein  the  plaintiff  in  error  brings  the  cause  to  this 
court  on  petition  in  error. 
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The  iDformatioD  filed  contained  two  oountsy  the  first  of 
which  charged  as  follows : 

'^  That  on  the  8th  day  of  March,  in  the  year  of  our  Lord 
1894,  Edward  F.  Morearty,  late  of  the  county  of  Douglas 
aforesaid,  in  the  county  of  Douglas  and  state  of  Nebraska 
aforesaid,  then  and  there  being  in  said  county,  then  and 
th^re  unlawfully  and  feloniously  did  forge  and  counterfeit 
a  certain  order  and  request  for  the  delivery  of  goods,  in 
words  and  figures  following,  to- wit: 

•'^MarchS,  1894. 

"'Please  let  bearer  have  the  trunk  I  put  in  your  house 
at  5:30  this  P.  M.  The  bill  is  all  paid  and  everything 
O.  K.  Frank  McKinzie,  CandabU.^ 

with  intent  to  defraud/' 

The  second  count  charged  that  the  plaintifi^  uttered  and 
published  the  order  as  true  and  genuine,  with  intent  to 
defraud. 

It  is  first  argued  that  the  information  filed  is  insufficient 
and  did  not  charge  a  crime;  that  there  are  two  defects 
apparent  upon  its  face,  one  of  which  is  a  failure  to  allege 
an  intent  to  defraud  "any  person  or  persons,  body  politic 
or  corporate,  or  any  military  body  organized  under  the 
laws  of  this  state,''  and  the  other  that  the  instrument  set 
out  in  the  information  by  copy  as  forged  was  one  on 
which  no  action  oould  be  predicated  without  an  allegation 
of  extraneous  matter,  and  no  such  facts  were  pleaded.  The 
first  of  these  objections  to  the  information  is  untenable.  It 
is  sufficient,  in  an  information  for  forgery,  to  chai^  the  in- 
tent to  defraud  in  general  terms.  It  is  not  necessary  to  state 
or  prove  an  intent  to  defraud  any  particular  person.  {R&uA 
V.  State,  34  Neb.,  325;  Criminal  Code,  sec.  417.) 

It  is  claimed,  as  we  have  before  stated,  that  the  informa- 
tion was  defective  for  the  reasons  that  the  instrument  al- 
leged to  have  been  forged,  which  was  set  out  in  the  infor- 
mation in  full  as  the  basis  of  the  charge  of  forgery,  was  so 
imperfect  or  incomplete  in  its  terms  that  it  was  not  on  its 
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face  apparently  good  and  valid  and  that  it  was  necessary, 
to  a  good  information^  that  there  should  have  been  aver« 
ments  of  matters  extrinsic  to  the  instrument,  explanatory 
of  or  extending  its  signification  and  that  no  such  matters 
were  pleaded.  In  our  statutes  (see  Criminal  Code,  sec. 
145)  there  is  stated,  in  a  long  and  quite  comprehensive  list, 
a  number  of  instruments  which  may  be  the  subject  of  for- 
geries, and  among  them,  "  any  order  or  any  warrant  or  re- 
quest for  the  payment  of  money,  or  the  delivery  of  goods 
and  chattels  of  any  kind.''  The  instrument  declared  upon 
in  the  information  purported  to  be  an  order  for  the  delivery 
of  a  trunk,  and  its  false  making,  if  sui&ciently  perfect  in  its 
terms,  would  be  within  the  provisions  of  our  Code  relating 
to  forgery.  The  only  further  question  is,  was  it  apparently 
sufficient  within  itself  to  effect  the  purpose  for  which  it  was 
made?  The  instrument  in  this  case  was  one  which  upon 
its  face  called  for  the  delivery  to  the  bearer  of  a  specific 
article,  ''the  trunk  I  put  in  your  house  at  5:30  this  P.  M." 
"The  bill  is  all  paid  and  everything  is  O.  K."  The  signature 
attached  was  ''  Frank  McKinzie,  Constable.''  While  it  is 
true  it  was  not  addressed  to  any  person,  yet  it  is  apparent 
that  it  could  be  but  for  the  one  party  with  whom  the  trunk 
was  lefi;  or  in  whose  house  it  was  placed  at  5:30  P.  M.  of 
the  day  the  instrument  was  dated,  and  it  seems  quite  clear 
that  the  order,  if  genuine,  would  have  been  explicit  and 
clear  enough  for  presentment  to  such  party  and  demand 
for  the  delivery  of  the  trunk  and  to  warrant  him  in  hon- 
oring it.  This  being  true,  its  making  was  forgery,  and  it 
was  not  necessary  to  plead  any  facts  extrinsic  to  it  in  the 
information.  If  used,  it  was  of  a  character  to  deprive  some 
one  of  property  rights.  There  was  a  possibility  of  some 
person  being  defrauded  by  its  false  making,  and  this  was 
apparent  from  its  face,  and  no  averments  of  other  and  extrin- 
sic matters  were  necessary  in  the  complaint.  Its  meaning 
was  sufficiently  apparent  or  ooald  be  gathered  from  the 
fiice  of  the  instrument  alone,  and  it  was  not  essential  to  a 
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full  charge  that  there  should  he  statements  of  evidential 
matters  in  the  pleading.  {Dixon  v,  State^  26  S.  W.  Rep. 
[Tex.],  500;  StaU  v.  GuUeUe,  26  S.  W.  Rep,  [Mo.],  354; 
Noakee  v.  People^  25  N.  Y.,  380;  Hendrieka  v.  State,  9  S. 
W-  Rep.  [Tex.],  555 ;  People  v.  Krummer,  4  Park.  Cr. 
Rep.  [N.  Y.],  217.)  "But  if  the  meaning  of  the  trans- 
action can  be  sufScientlj  extracted  from  the  instrnmeot 
itself,  it  will  not  be  necessary  to  state  matters  of  evidence, 
sp  as  to  make  out  more  fully  the  charge."  (1  Wliarton, 
Criminal  Law,  sec.  740.) 

It  was  assigned  that  the  court  erred  in  giving  instruction 
numbered  5  to  the  jury.  This  instruction  reads  as  follows: 
"You  are  further  instructed  that  the  intent  of  a  person  is 
necessarily  an  operation  of  the  mind  and  is  not  ordinarily 
susceptible  of  direct  proof,  but  may  be  determined  by  words 
spoken  or  acts  done,  or  by  both  words  and  acts.  Every  hu- 
man being  of  sufficient  age  to  understand  the  nature  and 
consequences  of  his  acts  is  presumed  to  intend  the  natural 
and  probable  consequences  of  his  acts;  and  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  trunk 
in  question  was  in  the  possession  of  one  W.  H.  McKinzie 
as  constable,  that  he  had  deposited  said  trunk  for  safe- 
keeping temporarily  with  one  Robinson,  and  that  defend- 
ant, for  the  purpose  of  obtaining  possession  of  said  trunk 
from  said  Robinson,  did  unlawfully  and  fraudulently  make, 
forge,  and  counterfeit  the  said  instrument  set  out  in  the 
first  count  of  the  information,  and  did  present  said  instru- 
ment to  said  Robinson,  and  did  obtain  thereby  said  trunk, 
you  would  have  a  right  to  infer,  in  the  absence  of  proof  to 
the  contrary,  that  the  defendant  did  unlawfully  and  falsely 
make  and  counterfeit  said  instrument  with  intent  to  defrand ; 
and,  if  the  other  facts  necessary  to  a  conviction  and  these 
facts  have  been  established  by  the  evidence  beyond  a  reason- 
able doubt,  the  defendant  would  be  guilty  upon  the  first 
count  of  the  information,  and  you  should  convict  him  on 
said  first  count  of  the  information ;  and  if  the  fiftcts  neoeasary 
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to  a  conviction,  as  hereinbefore  explained  to  you,  upon  the 
second  count  of  the  information,  have  been  established  hj 
the  evidence  beyond  a  reasonable  doubt,  and  yon  further 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  uttered  or  passed  said  instrument  described  in 
said  second  count  of  the  information  for  the  purpose  of 
obtaining  the  trunk  in  question  from  said  Robinson,  you 
would  be  authorized  in  concluding  that  he  uttered  and 
published  said  instrument  with  the  intent  to  defraud  some 
person  or  persons,'' — ^and  the  objection  urged  against  it  is 
that  it  submitted  to  the  jury,  in  both  its  first  and  sec- 
ond paragraphs,  whether  the  trunk  was  in  possession  of 
W.  H.  McKinzie  as  constable;  that  this  was  error,  for 
the  reason  that  there  was  no  evidence  introduced  of  the 
fact  of  such  possession.  After  a  careful  examination  of 
all  the  testimony  given  on  the  trial,  we  feel  forced  to  the  con- 
clusion that  this  position  is  a  correct  one.  The  evidence  does 
disclose  that  one  W.  H.  McKinzie  (or  Washington  McKin- 
zie) was  a  constable  in  Douglas  county  and  that  he  took  pos- 
session of  the  trunk  in  question  ;  that  he  took  it  from  Birdie 
Mann,  on  Ninth  street,  in  the  city  of  Omaha;  that  he  had  a 
writof  replevin  at  thetimehe  took  thetrunk;  that  he  left  the 
trunk  at  the  house  or  store  of  one  Robinson,  where  Morearty 
found  it  when  he  sought  or  obtained  it  by  means  of  the  in- 
strument set  out  in  the  information;  but  it  nowhere  ap- 
pears, nor  do  we  think  it  can  be  fairly  inferred  from  what 
is  shown,  that  McKinzie  assumed  possession  of  the  trunk 
as  constable,  or  by  virtue  of  the  writ  of  replevin,  or  that  he 
held  such  possession  as  such  officer  or  under  such  writ  of 
replevin  or  any  other  writ  or  process,  or  that  either  his  tak- 
ing or  holding  possession  of  the  trunk  was  referable  in  any 
manner  or  to  any  degree  to  his  duties  or  position  officially, 
or  by  virtue  of  any  replevin  or  other  writ  and  its  service  as 
an  officer.  The  use  of  the  alleged  forged  order,  judging 
from  the  intent  and  possibility  of  its  defrauding  any  one, 
which,  in  the  manner  of  its  pleading,  must  be  derived 
46 
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from  the  instrament  itself,  ooQld  bat  result  injuriously,  if 
at  ally  to  prejudice  the  rights  of  McKinzie  to  the  possession 
of  the  trunk  as  constable;  and  there  being  no  right  of  pos- 
session, as  such  officer,  shown  in  him,  no  evidence  to  sup- 
port a  finding  of  such  (act^  if  made,  it  was  error  to  submit 
the  question  to  the  jury,  and  prejudicial,  as  the  intent  of  the 
crime  charged  in  the  information  was  to  violate  the  rights 
oCthe  officer.  {WUliarM  v.  State,  46  NeK,  704.) 

There  are  some  other  assignments  of  error  argued  in  the 
briefs,  but  we  do  not  deem  it  necessary  to  enter  into  a  dis- 
cussion of  them  at  the  present  time. 

It  follows  from  the  views  expressed  herein  that  the  judg- 
ment of  the  district  court  must  be  reversed  and  the  caose 
remanded. 

Reversed  and  remanded. 

NoRVAL,  J.  I  concur  in  the  result,  expressing  no 
opinion  upon  the  sufficiency  of  the  information. 


47    48  Bernhardt  Raxtschkolb  et  al.  y.  State  of 


Nebraska. 

^^^j  PiLKD  January  9, 189C    No.  7e02. 

X,  Indictment  and  Information:  Indobskmbnt  of  Namb  or 
WriNESSiBB :  TiMB.  In  the  diacretion  of  tha  trial  eonrt,  the 
names  of  additional  mtneaaes  may  be  indorsed  by  the  oonnty 
attorney  on  the  Information  after  the  filing  thereof  and  before 
the  trial 

8  ;  :  PosTPOKKHBNT  OF  TRIAL.    In  SQch  0*80,  however, 

where  a  request  is  made  to  postpone  the  trial  for  twenty-fonr 
hours  to  enable  the  defendant  to  meet  the  testimony  expected  to 
be  ipyen  by  the  person  whose  name  is  so  indorsed,  it  is  an  abnse 
of  discretion  to  deny  sach  reqaest,  if  snch  witness  is  examined 
on  the  trial  and  giyes  material  testimony  for  the  state  in  mak- 
ing ont  its  case  in  chief. 
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Error  to  the  district  court  for  Nemaha  county.  Tried 
below  before  Bush,  J. 

See  opinion  for  statement  of  the  case. 

John  8.  ShUl  and  C.  P.  Edwards,  for  plaintiffs  in 
error: 

The  court  erred  in  refusing  plaintiffs  in  error  a  reason- 
able time  in  which  to  prepare  for  trial  after  the  name  of  the 
witness  Levi  Shores  had  been  indorsed  on  the  information. 
{Johnson  V.  Dinsmore^  11  Neb.,  394;  Newman  v.  State^  22 
Neb.,  356;  Qandy  ».  State,  27  Neb.,  707;  PeopU  r.  Evans, 
72  Mich.,  367  ;  EUiott  v.  State,  34  Neb.,  48.) 

A.  8.  ChurehUI,  Attorney  Oeneral,  George  A.  Day, 
Deputy  Attorney  Oeneral,  and  A,  J,  Bumham,  County 
Attorney,  for  the  state,  cited:  Qandy  v.  Staie,  24  Neb.^ 
723. 

NORVAL,  J. 

This  is  a  prosecution  brought  under  section  20,  chapter 
50,  Compiled  Statutes  of  this  state,  for  keeping  and  hav- 
ing in  possession  for  sale,  without  a  license,  certain  intoxi- 
cating liquors.  The  prisoners  were  found  guilty,  and  the- 
judgment  rendered  against  them  upon  the  verdict  is  before 
us  for  review. 

The  record  discloses  that  the  case  was  continued  from 
term  to  term  until  the  20th  day  of  March,  1894,  when 
upon  a  showing  made  by  the  county  attorney,  permission 
was  given,  over  the  objection  of  defendants,  to  indorse  upon 
the  information  the  name  of  Levi  Shores.  An  exception 
to  the  ruling  was  taken,  and  the  defendants  thereupon,  by 
reason  of  said  indorsement,  asked  that  they  be  given  twenty- 
four  hours  in  which  to  prepare  for  trial.  This  the  court 
refused,  but  arraigned  the  defendants  at  once,  and  forthwith 
impaneled  a  jury  to  try  the  case,  and  on  the  same  day  a 
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verdict  of  guilty  was  returned.  The  permittiug  the  county 
attorney  to  indorse  the  name  of  the  witness  on  the  infor- 
mation and  refusing  defendants'  request  to  postpone  the 
trial  are  assigned  for  error. 

Section  579  of  the  Criminal  Code  provides  that  the 
prosecuting  attorney  shall  indorse  on  the  information  the 
names  of  the  witnesses  known  to  him  at  the  time  of  filing 
the  same^  and  at  such  time,  before  the  trial  of  any  case,  as 
the  court  may  by  rule  or  otherwise  prescribe,  he  shall  in- 
dorse thereon  the  names  of  such  other  witnesses  as  shall 
then  be  known  to  him.  In  the  case  under  consideration  it 
■appears  from  the  affidavit  of  the  county  attorney  that  he 
was  not  such  officer  when  the  information  was  filed,  and 
that  he  had  no  means  of  knowing  that  Lievi  Shores  could 
give  material  testimony  until  the  time  the  application  was 
made  to  indorse  his  name.  The  statute  gives  authority  to 
indorse  upon  an  information  the  names  of  additional  wit- 
nesses after  the  filing  thereof  and  before  the  trial.  It  is 
<liscretionary  with  the  trial  court  whether  such  permission 
shall  be  given  or  refused,  and  its  ruling  in  that  regard  is 
no  ground  for  disturbing  the  verdict,  where  no  abuse  of 
<liscretion  is  made  to  appear.  Upon  the  showing  made,  we 
think  the  discretion  of  the  court  was  properly  exercised  in 
authorizing  the  name  of  the  witness  to  be  indorsed  on  the 
information. 

The  denial  of  the  defendants'  request  for  a  po6t|K>ne- 
nient  of  the  trial  is  fraught  with  more  serious  consequences. 
It  was  the  duty  of  the  trial  court,  in  allowing  the  indorse- 
ment of  the  name  of  an  additional  witness  on  an  informa- 
tion, to  protect  the  rights  of  the  accused;  and  where  a  rea- 
sonable request  is  made  to  delay  the  hearing  in  order  that 
the  defendant  may  meet  the  testimony  ex|)ected  to  be  given 
by  the  person  whose  name  is  so  indorsed,  the  court  should 
give  the  defendant  a  reasonable  time  to  prepare  his  defense. 
It  is,  doubtless,  true,  as  contended  by  the  attorney  general, 
ihat  an  application  of  the  character  indicated  is  addressed 


Vou  46]         JANUARY  TERM.  1896.  661 


Rauochkolb  ▼.  SUte. 


to  the  sound  discretion  of  the  court,  and  unless  prejudice 
is  shown  to  have  resulted  from  a  denial  thereof,  the  ruling 
will  not  be  disturbed  bj  this  court.  The  bill  of  exceptions 
shows  that  Levi  Shores  was  a  most  important  witness  for 
the  state  in  making  out  its  case  in  chief.  His  testimony 
was  to  the  effect  that  he  bought  intoxicating  liquors  of  the 
defendants  at  the  place  where  the  liquors  in  question  were 
Jcept.  The  purpose  of  this  testimony  was  to  establish  the 
intent  of  the  defendants  in  keeping  the  liquors,— one  of  the 
essential  ingredients  of  the  crinie  charged.  A  reasonable 
postponement  of  the  trial  should  have  been  allowed  the 
defendants  to  meet  this  testimony,  and  the  twenty-four 
hours  asked  by  the  defendants  was  not  an  unreasonable 
time.  There  was  an  abuse  of  discretion  in  refusing  this 
request.  {Parks  v.  State,  20  Neb.,  515;  Stevens  v.  State,  19 
Neb.,  647.) 

The  conclusion  reached  in  Qandy  v.  Stale,  24  Neb.,  72o, 
cited  by  the  state,  does  not  conflict  with  the  ruling  hereiiu 
There  additional  names  were  indorsed  upon  the  informa- 
tion immediately  preceding  the  trial,  and  a  continuan(e 
was  thereupon  requested  by  the  defendant,  which  was  de- 
nied. The  testimony  of  those  whose  names  were  thus  in- 
dorsed was  immaterial,  and  the  continuance  was  asked  over 
the  term.  In  these  important  respects  the  case  differs  fr<im 
the  one  at  bar. 

Other  errors  are  assigned,  but  the  conclusion  already 
reached  makes  their  consideration  unnecessary.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

R£y£R8£]>   AND   HEMANDED. 
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M    69|  Ed.  E.  Lewis  y.  Mabtin  Babkeb  et  au 

Filed  Januabt  9, 1896.    No.  5686w 

3*11181  Order:  Rbvibw.  An  order  sustaining  a  motion  to  qnaah  a 
sammons  is  not  reviewable  antil  followed  by  a  final  jadgment  of 
dismissal. 

Erbob  from  the  distriot  court  of  Burt  county.  Tried 
below  before  Cij^rkson,  J. 

if.  Wade  OilliSf  for  plaintiff  in  error. 

NORVAL,  J. 

This  suit  was  instituted  in  the  district  court  of  Burt 
county  by  the  plaintiff  in  erroc  against  Martin  Barker, 
Frank  Dellone,  Fred  Delione,  and  John  McCrary.  Bar- 
ker was  summoned  in  Burt  county  aud  the  other  defend- 
ants in  Douglas  county.  Subsequently,  on  motion  of  the 
two  Dellones  and  McCrary,  the  summons  was  by  the  court 
quashed  as  to  them,  on  the  ground  that  it  was  issued  with- 
out the  authority  of  law,  and  to  reverse  this  order  the 
plaintiff  prosecutes  a  petition  in  error  to  this  courts 

The  decision  of  which  complaint  is  here  made  is  not  re- 
viewable, since  it  is  not  final  in  such  a  sense  as  to  consti- 
tute a  final  judgment.  An  order  sustaining  a  motion  to 
quash  a  summons  is  not  reviewable  in  the  appellate 
court  before  a  final  judgment  dismissing. the  cause  has  been 
rendered  in  the  court  below.  This  was  distinctly  held 
in  Brown  v.  Mice,  30  Neb.,  236;  Persinger  v.  Tinkk,  34 
Neb.,  5;  Siaiuiard  DiatiUing  Oo.  v.  i?i-«yAan,  34  Neb.,  434. 
(See  Smith  v.  Johnson^  37  Neb.,  676 ;  Seven  Valleys  Bank 
V.  Smith,  43  Neb.,  237 ;  Edgar  v.  Keller,  43  Neb.,  263, 
and  authorities  therein  cited.)  Since  the  record  fails  to 
show  that  a  final  judgment  of  disniissal  has  been  rendered 
in  the  cause  in  the  court  below,  the  petition  in  error  is 

DiSMiaBBD* 
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John  Laiiham  y.  Fibst  National  Bank  of  Crgt£$ 

BT  AL. 
FiJJtD  January  9, 1896.    No.  5820. 

Uaury :  Bit-Off.  Money  paid  as  nsnrions  intereit  to  a  national 
bank  cannot  be  let  off  in  a  suit  brongbt  by  the  bank  more  than 
two  yean  after  mob  payment  to  reoover  the  prineipal  earii. 

Error  from  the  district  court  of  Saline  county.     Tried 
below  before  Gasun,  J* 

Abbott  &  Abbott,  for  plaintiff  in  error. 

F,  L  FoM,  contra. 

NoRYAL,  J. 

On  the  4th  day  of  January,  1889,  the  plaintiff  in  error 
executed  a  chattel  mortgage  to  the  Firdt  National  Bank  of 
Orete,  upon  certain  specific  personal  property,  to  secure  the 
payment  of  his  promissory  note  of  $3,000,  given  on  that 
date  to  the  bank,  and  payable  on  April  22,  1889,  with  ten 
per  cent  interest  from  date.  Subsequent  to  the  maturity  of 
the  note  the  defendant  in  error  seized  and  took  into  ita 
possession  the  property  described  in  the  mortgage.  Thei^- 
upon  John  Lanham  brought  this  action  of  replevin  against' 
the  bank  to  recover  the  mortgaged  chattels.  A  trial  was' 
had  to  the  court,  with  findings  and  judgment  for  the  de-' 
fendant     Plaintiff  prosecutes  error. 

The  defendant  claims  the  property  under  the  chattel 
mortgage  already  mentioned.  The  evidence  shows  that 
Lanham  borrowed  of  the  defendant,  at  a  usurious  rate  ot 
interest,  the  sum  of  $6,000,  and  gave  his  note  therefor, 
which  note  was  renewed  from  time  to  time  by  the  plaintiff 
giving  new  notes,  the  last  renewal  being  the  note '  secured' 
by  said  mor^;age.     It  is  also  disclosed  that  plaintiff  has' 
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paid  at  varioaa  dates  usurious  interest  on  said  original  and 
renewal  notes,  and  that  the  sums  so  puid,  together  with  the 
payments  made  generallyi  equal  the  original  amount  bor« 
rowed.  Most  of  the  usurious  payments  were  made  more 
than  two  years  prior  to  the  bringing  of  this  suit;  and  the 
sums  so  paid  within  that  period,  nor  double  the  amount 
thereof,  when  added  to  all  payments  generally  on  the  in- 
debtedness, are  insufficient  to  cancel  the  mortgage.  If  the 
plaintiff  is  entitled  to  be  credited  with  all  usurious-interest 
payments,  whenever  made,  as  he  contends,  then  there  was 
nothing  due  on  the  mortgage  when  this  suit  was  instituted, 
and  the  judgment  should  have  been  against  the  bank. 
The  question  is  presented  by  the  record  whether  the  plaint- 
iff can  avail  himself  of  the  provisions  of  section  6,  chap- 
ter 44,  of  the  Compiled  Statutes  of  this  state,  which  pro- 
vides, inter  alia:  ''If  in  any  action  on  such  contract  proof 
be  made  that  illegal  interest  has  been  directly  <^  indirectly 
contracted  for,  or  taken,  or  reserved,  the  plaintiff  shall 
only  recover  the  principal,  without  interest,  and  the  de- 
fendant shall  recover  costs;  and  if  interest  shall  have  been 
paid  thereon,  judgment  shall  be  for  the  principal,  deducts 
ing  interest  paid/'  The  identical  question  was  detsided  in 
Norfoik  Nat.  Bank  v.  Sehioenk,  46  Neb.,  381.  It  was 
there  held  that  the  forgoing  statute  did  not  apply  to  na- 
tional banks;  that  usurious  interest  paid  a  national  bank  od 
a  note  cannot  be  set  off  in  an  action  upon  such  note;  and 
that  the  federal  statute  alone  determines  the  penalties  that 
shall.be  visited  upon  such  banking  institutions  for  exact* 
ing  and  receiving  illegal  interest;  that  is,  if  illegal  interest 
has  been  contracted  for  and  not  paid,  the  bank  forfeits  all 
interest;  but  if  illegal  interest  has  been  paid  to  a  national 
bank,  the  borrower  may  recover  double  the  amount  thereof^ 
provided  his  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred ;  further,  that 
the  borrower  may  not  set  off.  in  an  action  on  the  note  either 
the  amount  of  usurious  interest  paid  thereon,  or  double  the 
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sum  BO  paidi  more  thmn  two  years  before  the  actioa  was  in- 
fliituted.  Id  addition  to  the  authorities  cited  in  the  opin- 
ion in  that  case  sustaining  the  doctrine,  see  First  Nat.  Hank 
i^  Peterborough  v.  ChUch,  133  Mas8.,  248;  EUis  v.  First 
NdL  Sank  of  Olney,  11  Brad.  [111.],  276;  First  Nat.  Bank 
of  Clarion  v.  Gruber,  8  W.  N.  C.  [Pa.],  119,  91  Pa.  St., 
877;  NaL  Bank  of  Fayette  County  v.  Dushane,  9  W.  N.  C. 
[Piu],  472,  96  Pa.  St.,  340;  Lebanon  NaL  Bank  v.  Kar^ 
mofnyy  98  Pa.  St.,  66 ;  Nat.  Bank  of  Auburn  v.  Lewis,  81 
N.  Y.,  16;  Oidham  v.  First  Nat.  Bank  of  WUmington,  86 
N.  Car.,  240. 

It  is  argued  that  the  removal  acts  of  congress  have  given 
the  states  control  over  national  banks,  and,  therefore,  such 
banks  are  subject  to  the  remedies  provided  bj  the  laws  of 
the  respective  states  wherein  they  are  situated.  We  held 
adversely  to  this  contention  in  Norfolk  NaL  Bank  v. 
Sehwenk,  46  Neb.,  381,  supra,  and  that  the  removal  acts 
did  not  make  such  banking  institution  liable  to  the  pen- 
altieB  imposed  by  a  state  for  receiving  usurious  interest^ 
tmt  the  purpose  of  congress  in  enacting  those  laws  was  to 
prevent  the  removal  of  suits  to  which  a  national  bank  is  a 
party  from  a  state  to  a  federal  court.  With  the  conclusion 
then  reached  we  are  content. 

It  Was  likewise  urged  that  by  the  proviso  clause  of  sec- 
tion 4  of  the  act  of  congress,  approved  July  12,  1892,  en- 
titled ^^An  act  to  enable  national  banking  associations  to 
extend  their  corporate  existence,  and  for  other  purposes,'^ 
each  national  bank  continuing  its  existence  after  the  ex-» 
piration  of  its  original  charter  is  subject  to  all  laws  gov- 
erning state  banks  where  it  exists  and  does  business.  The 
proviso  reads  as  follows:  "That  the  jurisdiction  for  suits 
hereafter  brought  by  or  against  any  association  established 
under  any  law  providing  for  national  banking  associationsy 
except  suits  between  them  and  the  United  States,  or  itsoffi- 
oen  and  agents,  shall  be  the  same  as,  and  not  other  than^ 
the  jorisdiotion  for  snits  by  or  against  banks  not  oiganixed 
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under  any  law  of  the  United  States  which  do,  or  might  do^ 
banking  buBiness  where  such  uationiil  banlcing  aRsociations 
may  be  doing  hnsiqess  when  such  saits  may  be  began.'' 
(United  States  Sututes  at  Large,  vol.  22,  p.  163,  sec.  4) 
We  cannot  adopt  the  construction  placed  upon  said  pr^ 
vision  by  counsel  for  plaintiff.  It  is  patent  that  it  was  ng4 
the  intention  of  congress  thereby  to  repeal  section  5198  of 
the  Revised  Statutes  of  the  United  States  prescribing  the 
penalties  imposed  upon  national  banks  for  taking,  reserving, 
receiving,  or  charging  illegal  interest.  The  purpose  of  the 
national  legislature  was  not  to  subject  national  banks  td 
the  penalty  imposed  by  the  usury  laws  of  the  state,  but  to 
confer  the  same  jurisdiction  upon  state  courts  for  actions 
brought  by  or  against  national  banks,  with  certain  specified 
exceptions,  as  obtains  for  suits  by  or  against  banks  not  or<^ 
ganized  under  any  law  of  congress.  So  far  as  the  forunt  is 
concerned,  state  and  national  banks  were  placed  upon  th^ 
same  footing  by  the  provision  quoted  above.  It  is  true  that 
the  supreme  court  of  the  United  States  has  not,  to  the 
knowledge  of  the  writer,  in  express  terms,  construed  th^ 
provi>o  clause  of  section  4  of  the  act  of  1882,  since  most  of 
the  adjudications  of  that  court,  affirming  the  doctrine  that 
money  |)aid  a  national  bank  as  usurious  interest  cannot  be 
applied  by  way  of  payment  or  set  off  in  an  action  to  re- 
cover the  principal  sum,  were  rendered  prior  to  the.dateof 
said  act.  The  decision  in  Stephens  v.  MorKmgahela  NaL 
Bank,  111  U. S.,  197,  wherein  the  same  principle  was  held 
and  applied,  after  a  review  of  the  prior  cases. in  that  court 
upon  the  subject,  was  announced  March  31,  1884,  or  nearly 
two  years  after  the  aet  of  1882  became  operative.  The  fiur 
and  reasonable  implication  from  this  is  that  the  act-^M 
not  have  the  effect  to  modify  or  make  inapplicable  the  pre- 
vious decisions  of  the  court  upon  the  qoestion  under  con- 
sideration. 

.We  have  examined  the  case  of  the  SUite  v.  Fini  NitL 
Bank  of  Clark,  51  N«  W.  Bep«  [S.  Dak.],.  587,  cited  fafr 
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plaintiff.  The  conclusion  reached  in  the  case  at  bar  is  not 
in  conflict  with  the  opinion  therein.  In  South  Dakota 
there  is  a  statute  which  makes  the  receiving  of  a  greater  rate 
of  interest  than  that  fixed  by  law  a  misdemeanor.  Under 
this  statute  a.  criminal  prosecution  was  instituted  against 
the  First  National  Bank  of  Clark  for  taking  usury,  and  it 
was  found  guilty,  and  the  judgment  was  affirmed  by  the 
supreme  court  of  the  state.  While  it  was  held  that  a  na- 
tional bank  is  amenable  to  the  criminal  law  of  that*  state 
prescribing  a  fine  for  taking  usury,  it  was  distinctly  stated 
that  the  laws  of  congress  alone  determine  the  results  which 
should  follow  the  taking  by  national  banks  of  unlawful 
interest,  its  effect  upon  the  contract,  and  the  remedies  of 
the  parties ;  and  further,  that  such  remedies  are  purely  civil. 
The  court  in  discussing  the  question,  in  the  opinion,  say : 
''It  may  be  disciplinary  and  a  punishment,  but  it  is  a  civil 
punishment^  as  distinguished  from  a  criminal  punishment. 
Exemplary  damages,  recovered  in  a  civil  action,  are  in  a 
sense  penal,  but  they  never  prevent  the  criminal  law  from 
operating  upon  the  same  act  in  the  name  of  the  state.  One 
is  civil,  Uie  other  criminal.  One  is  based  upon  the  viola- 
tion  of  private  rights,  the  other  upon  the  violation  of  the 
right  of  the  state  to  have  its  laws  respected."  The  Dakota 
case  is  clearly  distinguishable  from  the  one  before  us. 
The  dissimilarity  is  so  obvious  that  it  need  not  \fe  pointed 
out 

We  entertain  no  doubt  that  the  rights  and  remedies  of 
the  parties  herein  are  to  be  determined  by  the  provittions  of 
section  6198  of  the  Revised  Statutes  of  the  United  States. 
The  decision  of  the  court  below  being  in  harmony  with 
the  conclusion  we  have  reached,  the  judgment  is 

Affirmed. 
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John  Lanham  v.  First  National  Bank  of  Crete 

ET   AL. 

FiLBD  January  9,  1696.    No.  6614. 

Usury:  8et-0pp.    Lanham  v.  Firti  NaL  Bank  of  Crete,  46  Nebi,  663, 
followed. 

Error  from  the  distrioi  court  of  Lancaster  countj. 
Tried  below  before  Tuttlb,  J. 

Webster,  Rose  A  Fisherdiek  and  AUoU  &  AbbM,  finr 
plaintiff  in  error. 

F.  L  Foss,  contra. 

NORVAL,  J. 

The  facts  in  this  case  are  in  all  material  respects  like 
those  in  Lanham  v.  First  Nat  Bank  of  Orde,  46  Neb., 
663,  and  the  judgment  of  the  district  court  herein  is  af- 
firmed on  that  authority. 

Affirmed. 


State  of  Nebraska,  ex  rel.  D.  T.  Welty,  v.  H.  W. 
McFadden  et  al. 

FiLBD  January  9,  1696.    Na  6U7. 

1.  Elections:  Canvassers  of  Rbturns.    The  datiee of  cannnsen 
'  of  election  retarns  are  ordinarily  ministerial,  and  as  a  general 
rale  they  are  n<l(  clothed  with  either  discretionary  or  (Mai- 
judicial  powers. 


■  ■'  ;  .    Where  it  appears  that  an  nnanthorised  alteration 

has  been  made  in  the  return  of  the  vote  after  the  retam  has 
been  delivered  to  the  county  cleric,  the  canTassere  should  dis- 
regard the  alteration,  and  make  the  count  according  to  the  orig> 
inal  and  true  return. 
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:  RCTUKNS.     The  retains  of  an  election  conslBt  of  the  whole 

electioD  proceedin^i  which  the  statute  requires  to  he  entered 
upon  the  poll  hooks  and  tally  list,  viz.,  the  certificate  of  the 
election  officers,  the  list  of  thoee  voting,  and  the  tally  list  of  the 
number  of  ?otes  cast  for  the  different  persons,  and  from  these 
the  abstract  of  the  vote  is  to  he  made. 

:  — :  Duty  of  Canvassrbs.     In  case  of  a  discrepancy 


between  the  certificate  and  the  tally  list  as  regards  the  number 
of  votes  cast  for  a  particular  person,  the  canYaasers  ninst  deter- 
mine which  is  correct,  after  oompariug  them  with  the  list  of 
voters  returned,  and  declare  the  result  accordingly. 

ft.  Mandamus:  Camva88BRS  of  ELRcrriON  Kstubms.  Where  a 
board  of  canvassers  has  made  a  canvass,  declared  the  result,  and 
adjourned,  iiuiiuiaiiitM  will  lie  to  compel  it  to  reconvene  and  make 
a  correct  canvass  of  all  the  returns  before  it,  if  upon  the  Aiai 
canvass  the  board  has  failed  or  refused  to  fully  perform  its  duty. 

Original  application  for  mandamiu  to  compel  the  re- 
spondents to  reconvene  as  a  board  of  canvassers  and  recan- 
vass  the  votes  cast  in  Furnas  county,  at  the  last  general 
election,  for  the  office  of  judge  of  the  fourteenth  judicial 
district  of  Nebraska.     Writ  aUawecL 

No  briefs  filed. 

W.  R.  Starr  and  A.  J.  RUtenhouae,  for  relator. 

Jl  T.  Me  C  lure  J  oantra, 

NORVAL,  J. 

This  is  an  application  for  a  writ  of  mandamus,  brought 
originally  in  this  court  by  D.  T.  Welty  against  the  respond- 
entSy  to  compel  them  to  reconvene  as  a  board  of  canvassers 
and  recanvass  the  votes  cast  in  Furnas  county,  at  the  last 
general  election,  for  the  office  of  judge  of  the  fourteenth 
judicial  district  To  the  petition,  answers  were  filed  by 
the  respondents,  and  thereupon,  by  the  agreement  of  par- 
ties, John  F.  Cordeal,  Esq.,  was  appointed  referee  to  take 
the  testimony  and  report  the  same  to  the  court    The  cause 


670  NEBRASKA  REPORTS.         [Vol.  46 


Btate  r.  McinftddeD. 


was  heard  upon  the  pleadings  and  proof,  and  as  prompt 
action  was  required  to  protect  the  rights  of  the  parties,  a 
peremptory  tnandamua  was  issued  as  prayed  at  the  last 
term  of  this  court,  without  waiting  for  the  preparation  of 
an  opinion  expressing  our  views  upon  the  questions  pre- 
sented by  the  record. 

It  appears  that  at  the  election  held  on  the  5th  day  of 
November,  1895,  the  relator  was  the  candidate  of  the  peo- 
ple's independent  party  for  the  office  of  judge  of  the  four- 
teenth judicial  district;  that  George  W.  Norris  was  the 
candidate  of  the  republican  party  for  said  office,  and  W. 
W.  Barngrover  was  the  candidate  of  the  democrat  party. 
Subsequent  to  said  election,  the  respondents,  as  the  county 
canvassing  board,  canvassed  the  votes  cast  at  said  election 
in  said  Furnas  county  for  judge  of  the  district  court,  and 
entered  an  abstract  of  the  votes  by  precincts  upon  the  book 
provided  by  the  county  clerk  for  that  purpose,  which  ab- 
stract shows  the  votes  cast  in  said  county  for  said  office  were 
counted,  canvassed,  and  declared  as  follows :  ForBarngrover, 
108  votes;  for  Norris,  1,376  votes;  for  Welty,  881  votes. 
A  copy  of  said  abstract  was  transmitted  to  the  secretary  of 
state.  It  also  appears  that  in  Union  precinct,  in  said  county, 
the  respondents  found,  and-  so  certified^  that  there  were  cast 
for  said  office  10  votes  for  Barngrover;  46  votes  for  Nor- 
ris, and  for  the  relator  33  votes. 

The  first  contention  of  the  relator  is  that  the  returns 
made  by  the  election  board  of  Union  precinct  have  been 
falsely  and  fraudulently  tampered  with  and  changed  since 
they  were  lodged  with,  and  received  by,  the  county  clerk 
and  while  in  his  custody,  by  increasing  the  number  of 
votes  cast  for  Norris  from  40  to  46,  and  that  the  respond- 
ents should  have  credited  to  Norris  40  votes  from  said  pre- 
cinct instead  of  46  votes.  It  is  disclosed  by  the  poll-book 
of  Union  precinct,  conveyed  to  the  county  derk,  that  the 
names  of  86  persons,  and  no  more,  were  returned  by  the 
election  board  as  having  voted  in  said  precinct  at  said  elee- 
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tioD.  The  ceHificate  of  the  judges  and  clerks  of  election 
of  said  preeinot  aocompanyiog  the  returns  states  the  num- 
ber of  votes  cast  for  judge  of  the  district  court  as  follows: 
''Annie  R.  Woodby,  one;  W.  W,  Barngrover,  ten;  G.  W. 
Norris,  forty ;  D.  T . Welty,  thirty-three/'  The  tally  sheet 
returned  with  the  poll-book  from  Union  precinct  now 
shows,  inter  cUiay  the  following : 


Namb  0¥ 
Office. 


Judge  Dia- 
trictOoQTt 


Names  of  Pbb- 
SONS  Voted  For. 


W.  W.  BarDKTOTer 
G.  W.  Norris 
D.  T.  Welty 


Tally  List. 


fKJfHJ  10 

rHirHlfHJfHJIHJfHIIHJIHI(HJl46 

iHirHfrRirHjffliiHjiii       33 


It  will  be  observed  that  there  is  a  discrepancy  on  the 
ftoe  of  the  returns  between  the  certificate  of  the  votes  cast 
for  Norris  for  the  office  of  district  judge,  and  the  tally 
sheet,  or  list,  of  the  votes  received  by  him.  The  certificate 
of  the  judges  and  clerks  of  the  election  show  that  Norris 
received  40  votes,  while  the  tally  list  of  the  poll-books, 
oonnting  the  tally  marks  thereon,  credits  him  with  receiv- 
ing 41  votea,  though  as  now  appearing  the  tallies  are 
footed  46.  The  evidence  discloses  that,  when  the  returns 
were  made  and  delivered  to  the  county  clerk,  the  tallies 
marked  opposite  the  name  of  Norris  were  carried  out  as 
either  40  or  41,  and  that  the  "0,"  or  the  ''  1/'  has  been 
sinoe  fraudulently  changed,  but  by  whpm  it  does  not 
appear,,  into  the  figure  ^'6,'^  so  as  to  make  the  number 
read  ''46 '^  votes  for  Norris;  and  the  respondents,  acting 
as  canvassers,  have  canvassed  the  same  as  46  votes  for 
Norris  in  said  Union  precinct.  Under  the  law,  it  Was 
the  duty  of  the  respondents  to  cast  up  the  votes  received 
by  each  person  according  to  the  returns  of  such  votes  trans- 
mitted to  the  county  clerk  by  the  judges  and  clerks  of  the 
election  from  the  several  voting  districts  of  the  county.     It 
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is  the  settled  law  of  this^  and  other  states,  that  the  daties 
of  canvassing  boards  are  ordinarily  ministerial,  and  that 
they  possess  no  judicial  functions.  {Hagge  v.  Stale,  10  Neh.y 
51 ;  StaU  v.  HUl,  10  Neb.,  68;  8taU  v.  Steams,  II  Nd>., 
106;  StaU  v.  Peacock,  15  Neb.,  442;  Long  v.  State,  17 
Neb.,  61  i  State  v.  Kavanagh,  24  Neb.,  506;  State  v.  Elder, 
31  Neb.,  169;  Lewis  v,  Commiseioners  of  Marshall  County, 
16  Kan.,  102;  People  v.  HUliard,  29  III.,  413;  PeopU  v. 
Head,  25  III.,  325;  StaU  v.  Steers,  44  Mo.,  223;  Plulps 
V.  Sdiroder,  26  O.  St.,  549 ;  PeapU  v.  Kilduff,  15  III.,  492; 
McCrary,  Elections,  sec.  229,  and  cases  cited  in  note  2.) 
While  generally  such  boards  have  no  discretion  in  the  dis- 
charge of  their  duties,  the  rule  has  its  exceptions.  Thus, 
where  what  purports  to  be  two  or  more  returns  from  (he 
same  election  district  are  received  by  the  county  clerk,  the 
canvassing  board  must  necessarily  determine  from  the  &ce 
of  the  papers  which  one  shall  be  r^arded  as  the  true  and 
genuine  return.  (McCrary,  Elections,  sec  227;  Long  v. 
State,  17  Neb.,  61.)  So,  too,  where  there  is  a  discrepani^ 
between  the  oertiRcate  of  votes  cast  for  any  person  for  a 
particular  office  and  the  tallies  of  the  votes  cast  for  him,  the 
canvassers  must  determine  from  the  entire  returns  which  is 
correct.  There  may  be  other  cases  where  such  boards  are 
clothed  with  some  discretion  or  jtMwi-judicial  powers,  in 
performing  their  legal  duties,  but  whether  so  or  not,  for  the 
purposes  of  this  case,  it  is  unnecessary  to  determine.  There 
can  be  no  doubt,  when  the  returns  are  regular  in  form  and 
genuine,  the  canvass  is  purely  a  ministerial  act,  and  the 
votes  must  be  counted  as  shown  by  the  returns  of  the  local 
election  boards,  and  that  mandamus  will  lie  in  such  case  to 
(rompel  them  to  do  so.  The  canvassers  must  cast  up  and 
count  the  votes  as  returned  by  the  officers  of  election,  and 
this  is  true,  even  though  the  returns  may  have  been  altered 
either  by  fraud  or  accident  after  they  were  delivered  to  the 
custody  of  the  county  clerk.  {State  v.  DaUon,  1  O.  C  C. 
Rep.,  161 ;  StaU  v.  Oaresche,  65  Mo.,  480 ;  Sttde  v.  Ea 
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nagh,  24  Neb.,  606;  SUOe  v.  Matley,  17  Neb.,  564.)  In 
the  Ohio  case  the  poll  book  and  tally  sheet  had  been  altered 
after  the  return  had  been  signed,  which  was  apparent  from 
the  face  of  the  papers,  by  adding  200  tallies  to  certain  can- 
didates and  changing  the  figure  *^7"  into  a  "9,.'  thereby 
increasing  the  vote  on  the  tally  sheet  200  votes.  The  court 
held  that  the  canvassers  should  reject  and  not  count  such 
forgery  or  falsified  figures.  In  State  v.  Gfaresohe,  supra, 
there  had  been  an  alteration  of  the  returns  after  they  had 
been  sent  in,  and  it  was  held,  in  a  proceeding  by  manda- 
tntiSy  that  it  was  the  duty  of- the  canvassers  to  disregard  the 
alteration,  and  make  the  count  according  to  the  true  return. 
In  the  case  at  bar  the  respondents  should  have  based  theii* 
canvass  upon  the  original  and  genuine  return  from  Union 
precinct,  and  rejected  the  forged  portion  thereof.  Norris 
should  not  have  been  credited  with  46  votes  from  said  pre- 
cinct, since  it  was  only  from  the  falsified  returns  that  the 
inference  could  be  drawn  that  that  number  of  votes  had 
been  cast  for  him  thereat. 

As  already,  indicated,  there  is  a  discrepancy,  between  the 
tallies  and  the  certificate  of  the  election  officers  accompany- 
ing the  returns  from  Union  precinct  of  one  vote  since  the 
number  of  votes  cast  for  Norris  for  district  judge,  the  tal- 
lies show  41  votes,  while  the  certificate  states  he  received 
40  votes.  It  is  urged  by  the  relator  that  the  tally  list  con- 
stitutes no  part  of  the  returns,  and  that  the  certificate  of  the 
election  officers  stating  the  number  of  the  votes  cast  for  a 
particular  person  must  control.  To  this  doctrine  we  can- 
not assent.  There  is  some  diversity  of  judicial  opinion  in 
regard  to  whether  the  tally  Ibt  is  a  part  of  the  returns  and 
should  be  considered  by  the  canvassers;  but  the  decided 
preponderance  of  the  decisions,  under  statutes  simifar  to 
ours,  sustains  the  doctrine  that  the  tally  list  may  be  consid- 
ered by  the  canvassing  board.  The  returns  consist  of  tlie 
entire  election  proceedings  which  the  statute  requires  to  be 
entered  npon  the  poll-books  and  tally  list.  In  other  words, 
47 
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the  retoms  are  oomposed  of  the  oertifioates  of  the  dectioii 
officers  entered  in  the  poll-book^  together  with  the  names 
of  those  voting  and  the  tally  list  of  the  namber  of  votes 
oast  for  the  different  persons.  The  tally  sheet  is  as  much  a 
part  of  the  retama  as  the  certificate  of  the  judges  and 
clerks.  {l^aU  v.  HiU,  10  Neb.,  62,  20  Neb.,  119;  Slate 
V.  Kavanagh,  24  Neb.,  610;  State  v.  Cavers,  22  la.,  343; 
Simon  v.  Durham^  10  Ore.,  52;  People  v.  RuyUj  91  111., 
526;  Dalian  o.  StaU,  43  O.  St.,  662.)  It,  therefore,  fol- 
lows  that  it  is  the  duty  of  the  canvassing  board,  in  mak- 
ing the  abstract  of  the  vote  of  an  election,  to  consider 
the  entire  returns,  to-wit,  the  certificate  of  the  election 
officers,  the  list  of  voters,  and  the  tally  list;  and  where  there 
is  a  discrepancy  or  conflict  between  the  certificate  of  the  of- 
ficers conducting  the  election  and  the  tally  list  as  regards 
the  number  of  votes  cast  for  a  particular  person,  the  can* 
vaasers,  after  comparing  the  certificate  and  tally  list  witli 
the  list  of  voters  returned,  must  decide  which  is  correct,  and 
make  an  abstract  of  the  vote  accordingly.  No  arbitrary 
rule  can  be  laid  down.  Upon  such  comparison,  the  can- 
vassers may  be  justified  in  counting  the  votes  as  shown  by 
the  tally  list,  rather  than  the  number  stated  in  the  certifi- 
cate, and  viee  versa.  X^^  l<^w  imposes  upon  the  canvassers 
the  duty  of  canvassing  the  returns  exactly  as  filed  with  the 
oonnty  clerk  by  the  election  hoards,  and,  until  the  canvass- 
ers have  so  compiled  the  vote,  their  task  is  uncompleted. 
They  have  no  right  to  adjourn  without  day  until  they  have 
finished  their  work.  It  has  been  repeatedly  decided  that 
after  they  have  made  one  canvass,  declared  the  result,  and 
adjourned,  they  may  be  compelled  by  mandamus  to  re- 
assemble and  make  a  correct  canvass  of  all  the  returns, 
wher^it  appears  that  upon  the  first  convass  they  neglected 
or  refused  to  fully  perform  their  duty.  (State  v.  Dinsmorey 
5  Neb.,  146;  State  v.  HiU,  10  Neb.,  63;  State  v.  Steams, 
11  Keb.,  106;  State  v.  Peaoook,  15  Neb.,  442.)  A  per- 
emptory writ  of  nuindamus  will  issue  as  prayed,  requiring 


Vol.  46]         JANUARY  TERM,  1896.  675 


State  y.  Eastman. 


the  respondents  to  reconvene  and  canvass  all  the  votes  re» 
iomed  from  Furnas  county. 

Writ  ali/)wep. 


StACT  ov  Nebraska,  bx  rbl.  Alfrep  Bartow,  v. 
O.  K.  Eastman  et  al. 

FiLXD  January  9, 1896.    No.  8114. 

1.  JEleotions:  Returns:  Duty  of  Canyasssbs.  The  tally  list 
reqaired  to  be  sent  to  the  ooanty  clerk  is  a  part  of  the  election 
letuma,  and  is  proper  to  be  considered  by  the  caayassing  offi- 
oers,  and  where  there  is  a  discrepancy  between  the  oertiflcate  of 
the  election  board  and  tally  list  as  to  the  vote  cast  for  any  per- 
son, it  is  for  the  canyassers  to  determine  which  correctly  states, 
the  yote,  after  making  comparisons  with  the  list  of  those  pur- 
porting to  baye  yoted,  and  they  shoald  make  the  abstract  ^f  the 
yote  and  declare  the  result  accordingly. 

Original  application  for  mandamiL8  to  compel  the  re- 
spondents to  reconvene  as  a  board  of  canvassers  and  recan- 
vass  the  votes  cast  in  Dawes  county,  at  the  last  general 
election,  for  the  office  of  judge  of  the  fifteenth  judicial  dis- 
trict of  Nebraska.    Writ  denied. 

No  briefs  filed. 

J.  B.  Webster,  D.  B.  Jenckea,  and  A.  W.  OHtea,  for  le- 
lator. 

/.  B.  Qilheson^  contra. 

NORVAL,  J. 

This  is  a  proceeding  by  mandamuBf  commenced  in  this 
court,  to  compel  the  respondents,  the  board  of  canvassers 
of  Dawes  county,  to  reconvene  and  recanvass  the  votes 


«76  NEBRASKA  REPORTS.  [Vol.  46 


State  V.  Eastman. 


cast  at  the  election  held  in  said  couuty  on  Xovcaiber  5; 
1895,  for  the  office  of  judge  of  the  fifteeuth  judicial  dis-^ 
trict.  The  relator,  Alfred  Barlow,  and  W.  H.  We-»tover 
and  others  were  voted  for  at  said  election  for  said  office. 
The  returns  have  been  canvas:^  by  the  respondents,  and 
it  is  conceded  by  the  relator  tliat  the  abstract  was  correctly 
made  except  as  to  his  own  vote  in  one  of  the  two  voting 
diatricts  in  Chadron  precinct,  in  said  county,  from  .which 
district  the  canvassers  credited  him  with  262  votes.  In 
this  district  a  discrepancy  appears  on  the  face  of  the  re- 
turns between  the  certificate  of  votes  cast  for  relator  and 
the  tally  list.  The  certificate  reads  ^Hwo  hundred  and 
sixty-seven,  227"  The  tally  list,  in  form  "fHjrHJ,"  etc., 
which  counted  shows  262  votes  for  Bartow.  It  is  argued 
that  not  only  does  the  certificate  govern,  but  that  the 
number  written  out  in  full  should  prevail  over  the  figures. 
In  State  v.  JUcFadden,  46  Neb.,  668,  it  was  held  that  the 
tally  list  was  as  much  a  [)art  of  the  election  returns  as 
the  certificate  signed  by  the  proper  officers,  and  where  a 
discrepancy  exists  between  them,  it  is  for  the  canvassing 
board  to  determine,  after  making  comparisons  with  the  list 
of  persons  purporting  to  have  voted,  which  part  of  the 
returns  correctly  states  the  vote  cast  for  a  particular  person 
and  to  count  the  vote  accordingly.  That  decision  is  de- 
cisive of  the  case  at  bar.  There  is  a  discrepancy  between 
the  written  number  in  the  certificate  and  the  figures  therein 
of  40  votes,  and  the  respondents  corrected  the  returns  and 
computed  the  yote^  according  to  the  tally  list,  as  they  were 
fully  justified  by  the  entire  returns  in  doing.  The  writ  is 
denied. 

WbIT  DBiriEIX 
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Fabmebs  Loan  &  Trust  Company  v.  M.  M.  Killin- 

.  GEB    £T   AL.y   APPELLEGB,   AND    DaYID  A.   HaLE, 
APPELLANT. 

Filed  Jasuaby  9, 1896.    Na  5772. 

Judgments:  Obdbb  Vacating:  Ck)NTiNUAKOX  of  Libit.  A 
ooart,  opoD  eetting  aside  a  mere  money  judgment,  has  no  power 
to  oontinae  in  existence  the  statutory  judgment  lien  of  the 
judgment  set  aside  that  it  may  attach  to  such  judgment  as  sub- 
sequently may  be  rendered  in  the  same  cause. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Sullivan,  J. 

Allen,  Robinson  &  Reed,  for  appellant,  cited :  Eaiiey  v» 
BtrryhiU,  30  N.  W.  Rep.  [Minn.],  436;  WliereaU  v.  Ellis, 
30  N.  W*  Rep.  [Wis.],  620;  NuokoUs  v.  Irwin,  2  Neb., 
60 5  Flagg  v.  Cooptr,  54  N,  Y.  Sup.  Ct.,  60;  Loomis  r. 

•  Second  Oerman  Building  Asaooiatiojif  37  O.  St,  392; 
Leonard's  Appeal,  94  Pa.  St.,  180;  Kitianning  Ins.  Co.  v. 
Scott,  101  Pa.  St.,  449;   Cope's  Appeal,  96  Pa.  St.,  294; 

Molmes  V.  Bush,  36  Hun  [N.  Y.],  637. 

S.  O.  Campbell  and  Wigton  &  Whitham,  contra. 

Ryan,  C. 

.     This  action  was  for  the  foreclosure  of  a  mortgage  made 

.tathe  Farmers  Loan  &  Trust  Company  by  M.  M.  Kill- 

inger  and  his  wife.     There  were  made  defendants  Louis 

Stein  &  Co.,  David  Hale,  and  L.  fi.  Baker.     A  contro- 

.  versy  not  settled  to  tlie  satisfaction  of  one  party  was  l)e- 

■  tween  L.  B.  Baker,  who  had  filed  liis  claim  for  a  raechan- 

■  icfs  lien  against  the  real  property  of  Killinger  on  August 
6,  1889,  and  D.  A.  Hale,  who  had  recovered  judgment 

.agaiost  M.  M.  Killinger  on  May  2,  1889.     One  of  the 
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Journal  entries  introduced  in  evidence  in  this  case  was  aa 
iblluws: 

"  David  A.  Hale 

V.  y  Wm.  V.  Allen's  journal  entry. 

M.  M.  KiLLINGER. 

'^And  now  on  this  29th  day  of  July,  1889,  it  being  a 
judicial  day  of  the  regular  April,  1889,  term  of  this  courti 
this  cause  came  on  for  hearing  to  the  court  on  the  defend- 
ant's motion  to  set  aside  the  judgment  heretofore  entered 
in  this  case,  and  to  be  let  in  to  defend,  supported  by  the 
affidavit  of  the  defendant.  On  connidcration  of  said  mo- 
tion the  same  is  granfed  by  the  court,  the  judgment  set 
aside,  and  the  defendant  let  in  to  defend,  on  condition  that 
he  pay  all  the  costs  of  this  case;  to  all  of  which  the  plaint- 
iff duly  excepted. 

<^  It  18  further  ordered  that  the  plaintiff  have  forty  days 
from  this  date  to  prepare  and  settle  a  bill  of  exceptions. 
It  is  further  ordered  that  the  attachment  and  general  judg- 
ment lien  obtained  by  the  plaintiff  in  this  case  shall  be 
preserved  to  him  and  in  no  manner  be  affected  by  tliis 
order." 

On  May  2,  1890,  judgment  was  rendered  in  the  above 
entitled  cause  against  the  defendant  for  the  sum  of  $388.45 
and  costs.  The  judgment  which  had  been  rendered  just 
one  year  previously  was  for  $620.  As  has  already  been 
stated,  the  claim  of  L.  B.  Baker  for  a  mechanic's  lien  was 
filed  August  6,  1889.  The  appellant  claims  that  this  lien 
was  subject  to  the  lien  of  whatever  judgment  should  be  re- 
covered ultimately  by  Mr.  Hale,  and  that,  therefore,  the 
final  judgment  in  the  sum  of  $385.45  should  have  been  de- 
clared superior  to  the  aforesaid  mechanic's  lien.  The  cod- 
tention  of  the  appellees,  that  the  lien  of  David  A.  Hale's 
judgment  dated  only  from  May  2,  1890,  was  sustained  by 
the  district  court,  and  to  reverse  this  postponement  of  hia 
lien  this  appeal  was  takciu 

In  argununt  it  was  urged  that  the  order  setting aakie 
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the  ju(f«^mcnt  in  Mr.  Hale's  favor  was  made  upon  condition 
that  the  judgment  lien,  previously  existing,  shoiihl  be  pre- 
served and  lield  to  attach  to  whatever  judgment  ultimately 
should  be  rendered.  This  ooustruction  is  not  borne  out  by 
the  language  employed,  for  the  order  with  reference  to  the 
preservation  of  said  lien  was  made  after,  and  independently 
o(j  the  order  setting  aside  the  judgment. 

It  is  further  insisted  that  the  language  of  the  final  para- 
graph of  the  above  journal  entry  brought  about  one  result^ 
and  that  was  that  the  lien  of  the  judgment  opened  was,  by 
the  court,  preserved  for  the  enforcement  of  whatever  final 
judgment  diould  be  rendered.     To  sustain  this  appellant's 
counsel  have  cited  several  Pennsylvania  cases.     The  prac- 
tice in  that  state  does  not  seem  to  depend  upon  an  ex- 
press provision  of  the  statutes.     We  infer,  however,  tiiat 
there  is  held  to  exist  a  material  difference  between  opening 
a  judgment  and  setting  it  aside.    This  inference  seems  justi- 
fied by  the  following  language  quoted  from  8Uinbridge*8 
Appeal,  1  Penr.  &  W.  [Pa.],  481:  ''A  judgment  may  be 
opened,  or  it  may  be  set  aside.     If  the  former,  it  remains 
«  judgment  still,  and  with  all  the  attributes  as   such,  of 
which  the  order  of  the  court  has  not  deprived  it.     Here  it 
was  opened  to  let  the  party  into  not  even  a  full  defease ; 
consequently  it  was  no  further  disturbed  than  to  effect  that 
object.^'     In  1  Troubat  &  Haly's  Practice,  section  60,  a 
work  specially  designed  for  use  in  Pennsylvania,  is  found 
this  language:  '^Our  remedy,  also,  for  irregularity  or  collu- 
sion in  the  rendition  of  a  judgment  is  to  overturn  it;  but 
for  pretermitted  matter  of  defense  it  necessarily  is  to  open 
it|  for  it  is  impossible  to  say  what  may  be  found  due.     Our 
practice,  therefore,  is  to  try  collusion  by  a  collateral  issue, 
but  matter  ci  defense,  by  an  issue  in  the  cause  which  gives 
the  defeadant  all  proper  advantage  of  matter  of  original 
defense  without  loosening  the  plaintiff's  hold  on  the  secu- 
rity gained  by  the  judgment.''    The  Pennsylvania  cases 
cited  IB  the  brief  for  appellant  were  where  the  judgment 
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had  been  opened  and  the  defendant  let  in  to  defend.  Tfaey^ 
therefore,  afford  no  jnstification  of  the  daim  that  in  that 
atate  a  judgment  may  be  set  aside  and  yet  that  the  lien  of 
Boch  judgment  may  continue  to  exist. 

In  the  case  of  Flagg  v.  Cooper^  64  N.  Y.  Sup.  Ct.,  50^ 
the  judgment  ^as  not  vacated,  but  leave  to  defend  was 
granted  upon  the  express  condition  that  the  judgment  al- 
ready in  existence  should  stand  as  security,  but  that  no  ex- 
ecution thereon  should  issue.  The  fact  that  the  defendant 
had  availed  himself  of  this  condition  influenced  the  court 
somewhat  in  the  direction  of  holding  the  defendant  bound 
by  this  provision. 

The  case  of  Loomia  v.  Building  Aaaoeiationy  37  O.  St, 
392,  also  cited  by  the  appellant,  rather  tends  to  deny  than 
recognize  the  claim  that  a  lien  may  survive  a  judgment 
after  it  has  been  set  aside,  for  in  that  state  it  had  been 
deemed  necessary  to  effect  that  result  that  this  statutory 
provision  quoted  in  the  opinion  should  be  adopted,  to- wit: 
^'In  all  cases  where  the  party  against  whom  the  judgment 
is  rendered  obtains  a  second  trial  under  the  act  to  which 
this  is  amendatory  and  supplementary,  the  lien  of  the  op- 
posite party  so  obtaining  such  second  trial,  created  by  said 
judgment,  shall  not  be  by  the  obtaining  of  such  second 
trial  removed  or  vacated,  but  the  real  estate  of  said  party 
so  obtainiog  such  second  trial  shall  be  bound  in  the  same 
manner  as  if  said  second  trial  had  not  been  demanded  until 
the  final  determination  of  the  case." 

From  this  review  of  all  the  cases  cited  by  the  appellant 
upon  this  point  it  is  very  clear  that  an  order  made,  as  was 
the  one  which  we  now  have  under  consideration,  has  not 
been  shown  to  have  had  the  effect  claimed  to  have  been 
generally  recognized  as  resulting  from  such  an  order. 

In  Loomia  v.  Building  AasoeicUionj  mipra^  it  was  said ; 
''A  judgment  lien  is  a  creature  of  the  statute,  and  does  not 
exist  except  by  its  authority.  The  correctness  of  this  prop- 
osition will  not  be  questioned.     The  provision  of  oar  stat- 
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ute,  foQnd  in  section  477  of  the  Code  of  Civil  Procedure, 
hy  virtue  of  which  appellant's  judgment  created  a  lien  of 
'any  kind,  is  in  this  language:  ''The  lands  and  tenements 
of  the  debtor  within  the  county  where  the  judgment  is  en- 
tered shall  be  bound  for  the  satisfaction  thereof  from  the 
first  day  of  the  term  at  which  judgment  is  rendered/' 
There  fs  found  in  the  statutes  of  this  state  no  provision 
which  makes  this  lien  dependent  upon  any  other  consider- 
action  than  the  rendition  of  a  judgment  It  would  be 
deemed  an  extraordinary  and  unwarranted  proceeding  if  a 
court,  contemporaneously  with  the  entry  of  a  mere  money 
judgment,  should  order  that  by  virtue  thereof  its  lien 
should  date  from  some  time  named  before  the  first  day  of 
the  current  term.  If  such  an  order  could  not  be  made  at 
the  time  of  the  rendition  of  the  judgment,  it  could  scarcely 
.b^  possible  for  the  court,  upon  the  entry  of  an  order  setting 
^ide  such  judgment,  to  provide  that  if  thereafter,  no  mat- 
ter if  a  year  subsequently,  there  should  be  another  judg- 
ment, its  lien,  instead  of  arising  as  provided  by  statute, 
should  be  deemed  to  have  been  in  existence  from  the  date 
at  which  the  first  judgment  had  its  origin.  We  are  not 
considering  what  order  might  properly  be  made  by  a  court 
in  the  exercise  of  its  equity  powers  continuing  a  lien  as  be- 
tween the  parties  to  such  an  action. 

'In  the  case  wherein  judgment  was  rendered,  M.  M. 
ICilliriger  was  the  sole  defendant,  the  party  whose  lien  is 
sought  to  be  postponed  therefore  oould  not  be  bound  by  an 
order  or  judgment  on  the  theory  that  as  to  him  it  was  res 
judioata.  We  are  of  the  opinion  that,  under  the  circum- 
stances, the  court  had  no  power  upon  opening  a  mere  money 
judgment  to  order  that  the  lien  thereof  should  remain  in 
existence  and  attach  to  a  subsequent  judgment  of  lik^ 
diaraoter  whenever  such  judgment  might  be  rendered. 
The  judgment  of  the  district  court  is 

Affirked. 
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L.  B.  Baeeb  y.  M.  M.  Eillingeb  bt  al.,  appsluqh^ 
AND  Loujs  Stein  A  Co.  bt  al.,  APPSLLAim. 

Filed  Januabt  9,  ISM.    Na  6T73. 

Judgments:  Obdbb  Yagatino:  Contimuahob  of  Lmr. 

Appeal  from  the  district  court  of  Madison  oountgr. 
Heard  below  before  Sullivan,  J. 

Atterif  RobvMon  &  Reedy  for  appellanti. 

Wiffion  A  WkUhmn,  can^ro. 

Ryan,  C. 

The  questions  involved  in  this  case  are  the  same  as  thoaa 
involved  in  Farmers  Loan  <t  Trust  Co.  v.  KUlinger,  4€ 
Neb.,  677.  It  ibllows  that  the  judgment  in  this  case  ren- 
dered by  the  district  court  should  be,  and,  therefore,  it  is,  ' 

Affi&mbo. 


Stats  of  Nebraska,  ex  bel.  Boabd  of  Tbanspob- 
TATioN,  Y.  Sioux  City,  O'Neill  &  WfiSTSHr 
Railroad  Company,  F.  C.  Hill,  Ito  Recbiyxb, 
AND  Fbemont,  Elkhobn  &  MissouBi  VALi:.sr 
Railboad  Company. 

Filbd  Jamuabt  9,  1896.    No.  7536. 

L  Constitatlonal  Law:  Fbdbbal  Deoisxobs:  Stabb  Dvobhb 
The  oonstmction  plaoed  Qpoa  proTinonft  of  tlie  fftiiieiai  oitor 
stitntion  by  tbe  sopreme  court  of  the  United  States  moat  -hs 
followed  by  state  ooarte  in  all  matters  to  which  such  provisioas 
are  applicable.  Following  Franklm  «.  Kelijf^  B  Neb.,  79; 
ler  V.  Wa^nM  Omm^,  25  Neb.,  46a 
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The  proyisionfl  of  chapter  11,  Laws,  1893,  which  reqaifo  rail- 
road companies,  as  an  absolute  finality,  and  without  the  right  of 
judicial  inyestigation  bj  due  process  of  law,  to  carrj  freights 
OTer  longer  lines  ior  the  same  rates  as  required  by  any  railroad 
company  for  hauling  the  same  freight  between  the  same  points 
by  a  shorter  line,  no  matter  how  great  the  disparity  in  the 
length  of  such  hauls  may  be,  is  in  conflict  with  t^e  provisions 
of  the  fourteenth  amendment  of  the  oonstitotion  of  the  United 
States,  that  no  state  shall  "deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law."  Following  Chieaf^ 
M.  ^  SLP,  R  Co.  r.  Jfrnaespfo,  134  U.  S.,  418,  456,  and  /?M^«n 
V.  FiKTWitTB  Loan  dt  TnuA  Co,,  164  U.  8..  362. 

:  :  :  CouBTB.     It  is  not  within  the  power  of  a 


court  to  make  such  an  arrangement  for  the  business  intercourse 
of  common  carriers  as  in  the  opinion  of  such  court  they  ought  to 
make  for  themselves,  for  such  function  u  legislative,  rather  than 
Jud'cial.  Following  Atchison,  T,  dt  8.  F,  R.  Co.  «.  Dewoer  dt  N. 
O.  R,  Cb.,  110  U.  a,  667;  Pullman  Palaee  Car  (o.  v.  Mtooouri  P. 
R,  Co,,  115  U.  8.,  587;  Esti^eM  Oims,  117  U.  a.  1. 

:  :  .     The  power  of  the  legislature  to  require 


railroad  lines  to  build  and  maintain  transfer  switches  between 
themselves,  being  but  an  incidental  consideration,  is  not  discussed 
•r  decided  in  this  case.  The  main  purpose  of  chapter  11,  Laws, 
1893,  being  the  regulation  of  basiness  intercourse  of  connecting 
railroad  companies,  said  act  is  held  invalid,  as  not  being  suacep- 
tible  of  enforcement  as  an  entirety,  for  the  reasons  given  in  the 
second  and  third  paragraphs  of  this  syllabus. 

Ebrob  from  the  district  court  of  Holt  county.  Tried 
below  before  Chapman,  J. 

The  opinion  contains  a  statement  of  the  case. 

A.  8,  Churchill,  Attorney  Oeneraly  George  A,  Da^, 
Deputy  Attorney  Oeneral,  and  W,  A,  Dilworth^iot  plaintiff 
in  error: 

In  an  krgument  against  the  contentions  that  chapter  11, 
Session  Laws  of  1893,  is  void  for  uncertainty,  and  (hat  the 
act  creates  no  tribunal,  in  case  of  a  disagreement  of  tlie 
companies,  to  determine  their  respective  rights,  reference 
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was  made  to  the  followine^  authorities:  Texas  Express  Co. 
V.  Texas  A  P.  R.Co.,  6  Fed.  Rep.,  437;  Saurtmi  Express 
Co.  V.  Iron  M.  &  8.  R.  Co.,  10  Fed.  Rep.,  210;  McCoy  v. 
andnnati,  J.,  St.  L.  &  C.  R.  Co.,  13  Fed.  Rep.,  3;  State 
V.  Republican  V.  R.  Co.,  17  Neb.,  647. 

The  transfer  switch  is  a  facility  for  conducting  the  busi- 
ness of  a  railroad.  The  act  does  not,  therefore,  deprive 
the  carriers  of  their  property  without  due  process  of  law. 
It  does  not  deny  them  the  equal  protection  of  law,  nor  pro- 
vide for  taking  their  property  without  coni])ensation.  Its 
effect  is  not  to  impair  the  obligations  of  contracts.  (Chi' 
eago,  M.  A  St.  P.  R.  Co.  v.  Becker,  32  Fed.  Rep.,  854;  Bur> 
lington,  C.  R.  &  N.  R.  Co.  v,  Dey,  48  N.  W.  Rep.  [la.],  98; 
Peoria,  A  P.  U.  R.  Co,  v.  Chicago,  R.  L  A  P.  R.  Co.,  109 
111.,  130;  Louisville  A  N.  R.  Co.  v.  Bolund,  18  L,  R.  A. 
[Ala.],  260;  Reagan  v,  Metcantile  Trust  Co,,  164  U.  S,, 
418;  San  Antonio  A  A.  P.  R.  Co.  v.  State,  79  Tex,,  264; 
StaU  V.  Wabash,  St.  L.  A  P.  R.  Co.,  83  Mo.,  144;  StiUe  v. 
Kansas  City,  FL  S.  A  G.  R.  Co.,  32  Fed.  Rep.,  722;  SmiUi 
V.  Chicago,  M.  A  St,  P.  R.  Co.,  53  N.  W.  Rep.  [la.],  128; 
Vincent  v.  Chicago  A  A.  R.  Co.,  49  111.,  33;  People  v.  Chi- 
cago A  A.  R.  Co.,  55  III.,  95;  Chicago  A  A.  R.  Co.  v.  SuJ- 
fern,  129  111.,  274;  Hoyt  r.  Chicago,  B.  A  Q.  R.  Co.,  93 
111.,  609;  People  v.  New  York,  L.  E.  A  W.  R.  Co.,  28  Hun 
(N.  Y.],  549;  Abbott  v.  Johnsloton,  G.  A  K.  Jl  R,  Co.,  80 
N.  Y.,  27;  State  v.  Hartford  A  N.  II.  It.  (Jo.,  29  Ck)nn., 
538;  Covington  Stock  Yards  Co.  v.  Keith,  139  U.  S.,  128; 
Wight  V.  Missouri  P.  R.  Co.,  20  Mo.  App.,  481 ;  Budd  v. 
State  of  New  York,  143  U.  S.,  517  ;  Brass  v.  StaU  of  North 
Dakota,  153  U.  S.,  391;  Tho,pe  v.  Rutland  A  B.  R.  Co., 
27  Vt.,  140;  State  v.  Chicago,  B.  A  Q.  R.  Co.,  2  Am.  R. 
&  C.  Rep.  [Neb.],  664 ;  American  Rapid  Telegraph  Co.  v. 
Hess,  4  Am.  R.  &  C.  Rep.  [N.  Y.],  199;  Maine  c.  Grand 
T.  R.  Co.  of  Canada,  6  Am.  R.  &  C.  Rep.  [U.  S.],  248; 
Galena  A  C.  U.  R  Co.  v.  Roe,  68  Am.  Dec.  [111.],  374.) 
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WiUiam  B.  Sterling  and  Lloyd  W.  Bowers^  contra: 

fiy  the  act,  a  railroad  is  required  to  engage  in  the  busi- 
ness of  transporting  freight  beyond  its  own  line  of  road, 
and  so  is  forced  into  an  occupation  which  it  has  never 
bound  itself  to  enter.  Such  legislation  is  a  deprivation  of 
liberty  and  property  without  due  process  of  law,  abridges 
the  iniuiunities  guarantied  to  railroads  as  to  others,  and 
denies  them  the  equal  protection  of  the  laws,  all  in  contra- 
vention of  section  1  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  {Zabriskie  v.  Haokensaek 
&  N:  V.  K  Co.,  18  N.  J.  Eq.,  178;  Ames  v.  Lake  Supe- 
rior &  M.  R,  Co,,  21  Minn.,  255;  2  Morawets,  Private 
Corporations  [2d  ed.],  sees.  1047, 1059;  Hutchinson,  Car- 
riers [2d  ed.],  sec.  145;  KeniuekyA  Indiana  Bridge  Co.  v. 
LouisviUe  &  N.  B.  Co.,  37  Fed.  Rep.,  567;  Atchieon,  T.  & 
S,  F.  R.  Co.  V.  Denver  &  N.  0.  R.  Co.,  110  U.  S.,  668.) 

The  rates  fixed  by  the  act  for  any  transportation  of 
freight  in  the  course  of  which  a  transfer  switch  is  trav- 
ersed are  unreasonable,  and  have  the  effect  of  taking  prop- 
erty without  due  process  of  law,  in  disregard  of  both  the 
federal  and  state  constitutious.  {Reagan  v.  Farmers  Loan  & 
Trust  Co.,  154  U.  S.,  362;  Black,  Constitutional  Law,  pp. 
318,  324,  325;  In  re  Jacobs,  98  N.  Y.,  98 ;  Toledo,  W.  A 
W.  R.  Co.  V.  CUy  of  JaoksonvUle,  67  111.,  37.) 

The  right  of  railroads,  under  their  charters  from  con- 
gress and  the  state  of  Nebraska,  to  charge  reasonable  rates, 
is  a  contract  right,  and  is  subject  to  regulation  only  by  the 
legislative  power  of  the  state  in  the  proper  exercise  of  the 
police  power,  and  for  the  purpose  and  to  the  extent  of  pre- 
venting unreasonable  charges;  but  the  act  in  question  sub- 
jects the  rates  of  one  railroad  to  control  by  other  railroads, 
and  places  the  rates  under  arbitrary  and  unreasonable  re- 
strictions, thereby  impairing  .the  obligation  of  the  contract 
growing  out  of  the  company's  charter,  and  so  violating  ai^ 
tide  1|  section  10,  of  the  federal  oonstitution.  (3  Am.  A 
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Eng.  Ency.  Law,  741 ;  Black,  CoDstitutioDal  Law,  p.  536; 
Cooley,  Constitutional  Limitations  [5th  ed.],  p.  712;  Pingry 
V.  Washburn,  1  Aik.  [Yt],  264;  New  Orleans  Oas  Light 
Co.  V.  Ixmaiana  Light  A  Heat  Produeing  A  Mfg.  Q>.,  115 
U.  a,  650.) 

The  rates  fixed  by  the  statute  for  the  transportation  of 
freight  in  the  course  of  which  a  transfer,  switch  is  trav- 
ersed are  absolute  and  are  oondusively  imposed^  whether 
actually  reasonable  or  not.  The  rates  are  established  finally, 
instead  of  being  merely  declared  presumptively  reasonable; 
and  under  the  terms  of  the  statute,  judicial  inquiry  into 
the  actual  reasonableness  of  the  rates  is  immaterial  and  im- 
proper; for  this  reason,  the  act  takes  property  without  due 
process  of  law,  and  also  denies  the  equal  protection  of  the 
laws,  contrary  to  the  federal  and  state  constitutions.  {Chi- 
cago, M.&8LP.  R  Co.  V.  SUUe  of  Minnesota,  134  U.  &, 
418.) 

WriglU,  Hubbard  &  Bewngton,  John  B.  Hawley,  and 
B.  T.  White,  also  for  defendants  in  error. 

Ryan,  C. 

This  action  was  begun  in  the  district  court  of  Holt 
county,  as  shown  by  the  prayer  of  the  application  for  a  writ 
of  mandamus  to  compel  the  defendants  to  build,  forthwith, 
a  transfer  or  connecting  switch  at  O'Neill,  in  said  county, 
whereby  the  lines  of  the  respondent  railroad  companies 
might  be  connected  one  with  the  other,  and  upon  comple- 
tion of  said  transfer  switch  to  henceforth  maintain  the  same 
in  good  condition  and  to  receive  and  forward  freight  in 
car  load  lots  offered  by  one  road  to  the  other  offered  on  or 
over  said  transfer  switch,  and  to  place  in  force  a  joint 
schedule  of  rates  between  stations  on  the  lines  of  each  of 
said  roads  whereby  freight  in  car  load  lots  might  be  car- 
ried from  a  station  on  one  road  to  a  station  on  the  other, 
which  said  rates  should  be  for  the  rate  for  the  shortest  mile- 
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age  bj  any  railroad  between  the  point  of  shipment  and  the 
point  of  destination;  or,  to  show  cause,  by  a  day  fixed,  why 
said  order  should  not  be  complied  with,  and,  npon  final 
hearing,  that  said  order  be  made  final,  and  for  such  other 
and  further  order  as  might  be  required  and  which  a  full 
and  complete  carrying  out  of  the  statute  set  forth  in  the 
application  aforesaid  should  demand.  It  is  not  necessary 
to  more  fully  state  the  nature  of  this  action  further  than  to 
say  that  by  the  application  it  was  shown  that  the  lines  of 
railroad  owned  and  operated  by  the  defendant  companies 
touched  each  other  at  O'Neill  and  at  that  point  each  re- 
ceived and  delivered  freight;  that  the  board  of  transporta* 
tion  of  the  state  of  Nebraska,  before  the  commencement  of 
this  action,  had  found  a  necessity  for  a  transfer  switch  be- 
tween said  lines  and  had  duly  ordered  the  same  to  be  con- 
structed, and  that  the  respondents,  and  each  of  them,  had 
failed  and  refused  to  build  and  maintain  such  switch.  The 
right  to  the  relief  above  prayed  was  based  upon  the  pro- 
visions of  chapter  11,  Laws,  1893.  It  is  not  possible  to 
determine  whether  or  not  the  connection  by  transfer  switch 
could  have  been  compelled,  under  the  provisions  of  section 
113,  chapter  16,  Compiled  Statutes,  for  there  are  contained 
in  the  application  no  averments  showing  the  existence  of 
prerequisites  indispensable  under  this  section.  A  general 
demurrer  to  the  petition  by  each  defendant  was  sustained, 
and  from  the  judgment  of  dismissal,  thereupon  following, 
plaintiff  has  prosecuted  error  proceedings  to  this  court. 

The  first  and  second  sections  of  chapter  11,  pages  142,143, 
Laws,  1893,  contain  the  provisions  concerning  which  most 
of  the  arguments  in  this  case  have  been  made.  The  enact- 
ing clause  and  these  sections  are  in  the  following  language: 
"  Be  it  enacted  by  Hie  legidature  of  Nebraska : 
"Section  1.  That  all  railroads  touching  the  same  point 
in  this  state,  at  which  point  such  railroads  receive  and  de- 
liver freight,  or  at  some  near  point,  shall  build  and  main- 
tain transfer  switches  for  common  use  in  transferring  freight 
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in  car  load  lots  from  one  such  railroad  to  another,  and  receive 
and  forward  sach  freight  according  to  the  provisions  of  this^ 
act;  Providedf  That  the  railroad  interested  may  apply  to 
the  state  board  of  transportation  to  be  relieved  of  this  duty, 
in  any  case  where  its  (lerformance  is  unusually  burdensome, 
and  if,  upon  a  personal  examination  of  the  locality  where 
the  transfer  switches  are  to  be  put  in,  and  taking  testimony 
of  the  persons  residing  in  the  locality,  by  the  secretaries  of 
such  board,  they  find  it  unjust  and  unreasonable  to  require 
the  building  of  such  transfer  switches,  then  such  boani  may 
relieve  such  roads  of  such  duty,  and  that  evidence  from  any 
locality  along  the  lines  of  roads  interested  shall  be  couaid- 
ered  by  said  board,  and  be  competent  testimony  in  such 
case. 

''  Sec  2.  That  whenever  a  shipper  of  freight  from  any 
point  in  this  state  to  any  other  point  in  this  state  over  two 
or  more  lines  of  railroads  to  reach  such  point  of  destina- 
tion, it  shall  be  the  duty  of  all  such  railroads  as  come  under 
the  provisions  of  this  act  to  receive  and  deliver  all  sodi 
freight  in  car  lots,  on  board  cars  upon  such  transfer  switch. 
The  railroad  company  at  point  of  shipment  shall  make  a 
through  way  bill  to  point  of  destination,  and  the  rate  to  be 
charged  for  such  shipment  shall  not  be  the  sum  of  two  or 
more  locals,  but  shall  be  apportioned  between  the  different 
roads  according  to  the  mileage  of  each  necessarily  used  in 
such  shipment,  and  shall  be  the  rate  for  the  shortest  mile- 
age distance  by  any  railroad  between  point  of  shipment 
and  point  of  destination." 

The  mandatory  requirement  of  the  first  section  is  that 
railroad  companies,  situated  as  are  the  defendants,  shall 
build  and  maintain  transfer  switches  for  transferring  car 
load  lots  from  one  road  to  the  other  and  receive  and  for- 
ward the  same  according  to  the  provisions  of  aaid  act  The 
case  has  been  presented  on  both  sides  upon  the  theory  that 
the  clause,  ''according  to  the  provisions  of  this  act,''  relates 
to  and  qualifies  each  antecedent  requirement ;  that  ia^  of 
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putting  in  and  maintaining  the  transfer  switch  as  well  as 
of  receiving  and  forwarding  freight.  In  this  we  think 
counsel  correctly  construed  these  provisions.  In  view  of 
the  fact  that  at  the  date  of  the  passage  of  this  act  there  was 
already  in  existence  a  section  of  the  Compiled  Statutes 
which  required  the  construction  of  transfer  switches,  it  is 
very  clear  that  the  main  purpose  of  the  act  under  con- 
sideration is  to  be  found  in  its  second  section.  The  validity 
of  this  act  will,  therefore,  be  considered  with  reference  to 
its  chief  object  as  defined  in  the  said  second  section,  rather 
than  with  reference  to  the  duty  to  construct  transfer 
switches, — a  matter  of  minor  importance. 

In  Iowa  a  transfer  switch  law  was  enacted  by  the  l^is- 
lature,  of  which  some  provisions  resemble  those  found  in 
the  above  act  It  is  not  necessary  that  these  should  be 
copied  or  described  at  length,  for  the  argument  of  the  at- 
torney general  was  based  upon  analogies  sufficiently  indi- 
cated by  an  opinion  of  the  supreme  court  of  that  state 
filed  in  a  cited  case,  to  which  we  shall  now  refer.  In  Smith 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  53  N.  W.  Rep.  [la.],  128, 
thus  confidently  relied  upon  by  the  plaintifi^  in  error,  there 
were  considered  but  two  questions.  Of  these,  the  first  was 
whether  the  state  was  the  proper  party  plaintiff.  The  other 
proposition  decided  is  found  correctly  stated  in  the  fourth 
paragraph  of  the  syllabus  thus:  ''Code,  section  1292, 
provides  that  a  railroad  corporation  whose  road  intersects 
or  crosses  any  other  line  of  railway  of  the  same  gauge 
shall  connect  its  road  with  such  other  railway  so  inter- 
sected. Act  1878,  section  3,  provides  that  the  railroad 
commissioners  shall  have  general  supervision  of  all  the  rail- 
roads in  the  state  and  inquire  into  any  neglect  or  violation 
of  the  laws  of  the  state.  Acts  20  General  Assembly,  chap- 
ter 24,  section  1  provides  that  corporations  having  inter- 
secting roads  shall, '  whenever  ordered  by  the  railroad  com- 
missioners,' unite  and  connect  their  tracks.  Held,  that  the 
commissioners  should  order  the  connection  of  such  tracks 
48 
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only  when  they  deem  it  best  and  need  not  do  so  regardless 
of  its  advisability/'  In  this  case  the  railroad  commission- 
ers had^  in  effect,  found  that  there  was  no  necessity  for  the 
connection  sought  to  be  required,  but  ordered  it  on  the 
theory  that  the  statute  compelled  them  so  to  do  whether 
the  oonnection  was  necessary  or  not  How  the  supreme 
court  of  Iowa  viewed  the  construction  followed  by  the 
railroad  commissioners  is  clearly  indicated  by  the  language 
above  quoted.  In  the  case  just  considered,  however,  there 
was  involved  no  such  question  as  that  which  chiefly  con- 
cerns us  in  this  case.  Since  we  have  had  brought  to 
our  notice  the  holding  of  the  supreme  court  of  Iowa 
in  one  case,  it  may  subserve  a  useful  purpose  to  note 
that  in  Smith  v.  Chicago,  M.  &  8L  P.  JR.  Co.,  55  N.  W. 
Rep.,  [la.],  331  another  ruling  of  that  court  has  been 
made,  which  is  correctly  reflected  in  the  following  lan- 
guage of  the  syllabus:  ''An  order  of  the  railroad  com- 
missioners that  the  defendant  railroad  company  transfer 
cars  delivered  to  it  by  another  company  from  its  station  to 
another  point,  a3  a  switching  service  and  at  switching  rates^ 
will  not  be  enforced  where  such  point  is  beyond  the  yard 
limits  and  the  service  rendered  is  on  the  main  line  and  is 
done  under  orders  as  in  case  of  trains  and  not  under  the 
direction  of  the  yardmaster.''  The  court,  in  its  opinion, 
said  that  if  the  order  of  the  railroad  commissioners  was  to 
be  enforced  by  a  decree,  as  prayed,  such  enforcement  in- 
volved a  change  in  the  management  of  the  company  as  to 
the  classification  and  operation  of  its  trains,  and  for  this 
reason  a  demurrer  to  the  petition  containing  the  prayer 
above  indicated  was  held  to  have  been  properly  sustained. 
Indirectly  there  was  thus  considered  one  of  the  minor 
questions  to  which  the  law  under  discussion  might  naturally 
give  rise;  but  as  this  question  is  not  necessarily  involved, 
we  shall  proceed  to  consider  other  questions  which  cannot 
be  Ignored. 

It  is  insisted  by  the  plaintiff  in  error  that  section  2  of 
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the  act  under  consideration  is  not  within  the  inhibition  of 
the  following  language  of  section  1  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  to* 
wit:  ''No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the  citizens  of  the 
United  States;  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law."  In 
the  construction  of  the  federal  constitution  and  statutes, 
state  courts  must  follow  the  supreme  court  of  the  United 
States.  {Franklin  v.  Kdly,  2  Neb.,  79;  Breasler  v,  Wayne 
County,  25  Neb.,  468  )  In  delivering  the  opinion  of  the 
court  in  Reagan  v.  Farmers  Loan  &  Trust  Co.,  154  U.  8., 
362,  Mr.  Justice  Brewer  briefly  reviewed  the  history  of 
the  adjudications  of  the  United  States  supreme  court  re- 
specting legislative  control  over  railroads.  As  such  a  re- 
view is  not  inappropriate  in  the  consideration  of  this  case, 
and  as  no  one  is  more  likely  to  correctly  summarize  such 
history  than  Judge  Brewer,  his  language  is  quoted,  as  fol- 
lows: "In  Chicago,  Burlington  &  Quincy  RaUroad  v.  lotoay 
94  U.  S.,  155,  and  Peik  v.  Chicago  &  Northwestern  Rail^ 
way,  94  U.  S.,  164,  the  question  of  legislative  control  over 
railroads  was  presented,  and  it  was  held  that  the  fixing  of 
rates  was  not  a  matter  within  the  absolute  discretion  of  the 
carriers  but  was  subject  to  legislative  control.  As  stated 
by  Mr.  Justice  Miller  inWabash,  etc.,  Railway  v.  lUinoisy 
118  U.  S.,  557,  569,  in  respect  to  those  cases:  'The  great 
question  to  be  decided  and  which  was  decided,  and  which 
was  argued  in  all  those  oases,  was,  the  right  of  the  state, 
within  which  a  railroad  company  did  business,  to  regulate 
or  limit  the  amount  of  any  of  these  traffic  charges.^  There 
was  in  these  cases  no  decision  as  to  the  extent  of  control, 
but  only  as  to  the  right  of  control.  This  question  came 
again  before  this  court  in  RaUroad  Commission  Cases,  116 
U.  S.,  307,  331,  and  while  the  right  of  control  was  re- 
affirmed, a  limitation  on  that  right  was  plainly  intimated 
in  the  following  words  of  the  chief  justice:  'From  what 
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iias  thus  been  said  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit. 
This  power  to  regulate  is  not  a  power  to  destroy,  and  limi- 
tation is  not  the  equivalent  of  confiscation.  Under  pretense 
of  regulating  fares  and  freights  the  state  cannot  require  a 
railrotid  corporation  to  carry  persons  or  property  without 
reward;  neither  can  it  do  that  which  in  law  amounts  to  the 
taking  of  private  property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law.'  This  language 
was  quoted  in  the  subsequent  case  of  Dow  v.  Beidelman^ 
125  U.  S.,  680,  689.  Again,  in  Chicago^  Milwaukee  & 
St.  Paul  Railway  v.  Minnesota,  134  U.  S.,  418,  458,  it  was 
said  by  Mr.  Justice  Blatchford,  speaking  for  the  majority  of 
the  court :  ^  The  question  of  the  reasonableness  of  a  rate  of 
charge  for  transportation  by  a  railroad  company,  involving 
as  it  does  the  element  of  reasonableness,  both  as  regards  the 
company  and  as  regards  the  public,  is  eminently  a  question 
for  judicial  investigation,  requiring  the  process  of  law  for 
its  determination.'  And  in  Chicago  &  Grand  Trunk  Hail-- 
way  V.  WeUman,  143  U.  S.,  339,  344,  is  this  declaration  of 
law:  ^The  legislature  has  power  to  fix  rates,  and  the  extent 
of  judicial  interference  is  protection  against  unreasonable 
rates.'  Budd  v.  New  York,  143  U.  S.,  517,  announces  noth- 
ing to  the  contrary.  The  question  there  was  not  whether 
the  rates  were  reasonable,  but  whether  the  business,  that  of 
elevating  grain,  was  within  legislative  control  as  to  the 
matter  of  rates.  It  was  said  in  the  opinion:  *In  the  cases 
before  us  the  records  do  not  show  that  the  charges  fixed  by 
the  statute  are  unreasonable.'  Hence,  there  was  no  occasion 
for  saying  anything  as  to  the  power  or  duty  of  the  courts 
in  case  the  rates  as  established  had  been  found  to  be  un- 
reasonable. It  was  enough  that  upon  examination  it  ap- 
|)eared  that  there  was  no  evidence  upon  which  it  could  be 
adjudged  that  the  rates  were  in  fact  open  to  objection  on 
that  ground." 

Commenting  upon  the  principles  involved  in  the  cases 
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which  he  had  just  reviewed  Mr.  Justice  Brewer  said :  ^'  It 
has  always  been  a  part  of  the  judicial  function  to  determine 
whether  the  act  of  one  party  (whether  that  party  be  a 
single  individual,  an  organized  body,  or  the  public  as  a 
whole)  operates  to  divest  the  other  party  of  any  rights  of 
person  or  property.  In  every  constitution  is  the  guaranty 
against  the  taking  of  private  property  for  public  purposes 
without  just  compensation.  The  equal  protection  of  the 
laws,  which,  by  the  fourteenth  amendment,  no  state  can 
deny  to  the  individual,  forbids  legislation,  in  whatever  form 
it  may  be  enacted,  by  which  the  property  of  one  individual 
is,  without  oom|>ensation,  wrested  from  him  for  the  benefit 
of  another,  or  of  the  public.  This,  as  has  been  often 
observed,  is  a  government  of  law,  and  not  a  government  of 
men,  and  it  must  never  be  forgotten  that  under  such  a 
government,  with  its  constitutional  limits  and  guaranties^ 
tlie  forms  of  the  law  and  the  machinery  of  government, 
with  all  their  reach  and  power,  must  in  their  actual  work* 
ings  stop  on  the  hither  side  of  the  unnecessary  and  uncom- 
pensated taking  or  destruction  of  any  private  property, 
legally  acquired  and  legally  held.'' 

In  Chicago,  M.  &  St.  P.  R,  Co.  v.  Minnesota,  referred 
to  in  the  above  review  of  cases  by  Judge  Brewer,  the  re- 
strictions just  referred  to  were  applied  to  such  facts  and  in 
sucii  a  manner  as  to  illustrate  their  inhibitory  force.  In  that 
case  there  was  under  consideration  a  law  of  Minnesota 
which  empowered  a  commission  to  prescribe  rates  for  the 
transportation  of  freight  upon  the  several  railroad  lines  in 
that  state.  Upon  a  failure  of  any  railroad  company  to 
comply,  within  a  fixed  time,  with  the  rate  established  by 
such  commission,  the  commission  was  empowered  by  law 
to  post  such  rate,  which,  thereupon,  became  as  binding  upon 
the  railroad  company  concerned  as  though  adopted  and 
promulgated  by  its  authority.  Under  the  provisions  of 
this  law  the  suprenye  court  of  Minnesota  had  held  that 
the  rates  thus  published  were  the  only  ones  that  were  law- 
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Ally  and  that  therefore,  in  contemplation  of  law,  the  only 
ones  that  were  equal  and  reasonable,  and  hence  that,  in  a 
proceeding  by  mandamua  to  compel  a  railroad  company  to 
comply  with  this  rate,  there  was  no  fact  to  traverse,  except 
the  alleged  violation  of  the  law  in  refusing  compliance 
with  the  recommendations  of  the  commission.  In  deliv- 
ering the  opinion  of  the  majority  of  the  supreme  court  of  the 
United  States,  Mr.  Justice  Blatchford  said :  *'  This  being 
the  construction  of  the  statute  by  which  we  are  bound  in 
considering  the  present  case,  we  are  of  the  opinion  that^  so 
construed,  it  conflicts  with  the  constitution  of  the  United 
States  in  the  particulars  complained  of  by  the  railroad  com- 
pany. It  deprives  the  company  of  its  right  to  a  judicial 
investigation,  by  due  process  of  law,  under  the  forms  and 
with  the  machinery  provided  by  the  wisdom  of  successive 
ages  for  the  investigation,  judicially,  of  the  truth  of  a  mat- 
ter in  controversy,  and  substitutes  therefor,  as  an  absolute 
iinality,  the  action  of  a  railroad  commission,  which,  in  view 
of  the  powers  conceded  to  it  by  the  state  court,  cannot  be 
regarded  as  clothed  with  judicial  functions  or  possessing  the 
machinery  of  a  court  of  justice."  That  the  rates  referred 
to  in  the  foregoing  quotation  were  fixed  by  a  commission 
to  which  that  power  had  been  delegated  by  the  legi8la<» 
ture  of  Minnesota,  in  principle,  was  the  same  as  though 
the  legislature  itself  had  exercised  that  power,  for  the  lat- 
ter could  not  delegate  to  the  former  a  power  not  possessed 
by  itself.  Considered  independently  of  the  entirely  fortui- 
tous circumstance  that  the  commission  had  fixed  the  rates, 
the  majority  of  the  supreme  court  of  the  United  States,  in 
effect,  held  in  Chicago,  M.  &  St,  P.  i2.  Co.  r.  Minnesota, 
that  it  was  not  within  the  power  of  the  legislature  to  pro- 
vide, as  an  absolute  finality,  that  only  certain  fixed  rates 
could  be  charged  by  railroad  companies  for  the  transporta- 
tion of  freight.  In  the  subsequently  decided  case  of  iJ«x- 
gan  v.  Farmers  Loan  &  Trust  Co.,  supra,  the  entire  court 
seems  to  have  assented  to  the  correctness  of  the  following 
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proposition  therein  quoted  from  the  majority  opinion  in 
Chioago,  M.  &  8L  P.  B.  Co.  v.  Minnesota,  to-witt  '*The 
question  of  the  reasonableness  of  a  rate  of  charge  for 
transportation  by  a  railroad  company,  involving  as  it  does 
the  element  of  reasonableness,  both  as  regards  the  oom« 
pany  and  as  regards  the  public,  is  eminently  a  question  for 
judicial  investigation,  requiring  due  process  of  law  for  its 
determination."  A^  this  seems  unquestionably  to  be  the 
conclusion  established  by  the  able  review  of  the  cases  which 
has  been  hereinbefore  quoted  from  Reagan  v.  Farmers  Loan 
A  TrvMt  Co.,  it  should  be  accepted  as  such  an  authoritative 
<x>nstruction  of  the  part  of  the  fourteenth  amendment  which 
u  involved  in  this  ease  that  it  must  bind  this  court,  what- 
ever its  views  independently  of  this  construction  might 
have  been. 

In  view  of  this  construction  by  the  supreme  court  of  the 
United  States  placed  upon  the  part  of  the  fourteenth 
amendment  with  which  we  are  now  concerned,  let  us  con* 
sider  some  of  the  provisions  of  the  second  section  of  the  act 
entitled  ''An  act  to  regulate  railroads  and  to  compel  them  to 
put  in  transfer  switches,''  the  same  being  chapter  11,  Laws, 
1893.  The  first  sentence  of  this  section  is  imperfect,  but 
its  evident  meaning  is  that  wliere  freight  shall  be  shipped 
over  two  or  more  lines  of  railroad,  between  points  in  this 
state,  it  shall  be  the  duty  of  all  such  railroads  to  receive 
and  deliver  such  freight  in  car  lots,  on  board  cars  upon 
such  transfer  switch  as  connects  their  lines.  By  this  sec- 
tion it  is  furthermore  required  that  the  railroad  company 
at  the  point  of  shipment  shall  make  a  through  way  bill  to 
the  point  of  destination,  the  rate  for  the  shipment  not  to  be 
the  sum  of  two  or  more  locals,  but  for  the  shortest  mileage 
distance  by  any  railroad  between  the  point  of  shipment  and 
the  point  of  destination.  For  the  sake  of  illustration,  let 
OS  suppose  that  a  triangle  is  formed  by  three  distinct  lines 
of  railroad  within  this  state;  that  of  each  of  two  of  these 
lines  the  length  is  one  hundred  miles  and  that  the  length 
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of  the  lioe  on  the  third  side  is  twenty-five  miles.  A  ship- 
per of  a  ton  of  hard  ooal,  we  will  suppose,  directs  that  his 
coal  be  sent  from  the  intersection  of  the  short  line  with  one 
of  the  longer  lines  over  both  of  the  longer  lines  to  the 
point  at  which  such  coal  shall  reach  the  extremity  of  the 
short  line  furthest  from  the  initial  point  of  shipment.  It 
will  thus  be  required  to  travel  two  hundred  miles  to  reach 
its  destination.  It  might  have  done  so  by  traveling  twenty- 
five  miles.  Chapter  24,  Laws,  1893,  has  been  held  in 
Ames  V.  Unim  P.  R.  Co.,  64  Fed.  Rep.,  165,  to  have  fixed 
inadequate  rates,  and  the  enforcement  of  this  statute  is  now 
suspended  by  injunction ;  nevertheless  we  shall  assume,  for 
the  mere  purposes  of  illustration,  that  these  rates  afibrd  as 
fair  a  basis  between  themselves  for  comparisons  as  any 
other  that  could  be  found.  For  hauling  2,000  pounds  of 
bard  coal  a  railroad  company,  under  this  maximum  rate 
law,  was  permitted  to  charge  for  a  distance  of  twenty-five 
miles  the  sum  of  seventy-six  cents;  for  hauling  the  same 
ton  of  coal  two  hundred  miles  there  might  be  required  as 
compensation  the  sum  of  two  dollars.  It  may  be  ob- 
jected that  this  case  is  merely  hypothetical,  and  that,  prac- 
tically, this  supposed  condition  is  impossible.  Let  us,  there- 
fore, suppose  that  a  dealer  finds  it  necessary  to  send  a  car 
load  of  hard  coal  from  Omaha  to  Plattsmouth.  For  some 
reason,  perhaps  to  avoid  the  payment  of  drayage  charges, 
he  elects  to  send  the  coal  by  way  of  Columbus,  and,  as  he 
has  the  right  under  this  law,  he  requires  it  billed  over  the 
Union  Pacific  railway  to  Columbus  and  thence  over  the 
Burlington  &  Missouri  railway  to  Plattsmouth.  There  ia 
by  this  route  required  to  be  traveled  ninety-one  miles  over 
the  line  of  the  first  named  railway  and  one  hundred  and 
thirty  miles  over  the  other — in  all  two  hundred  and  twenty- 
one  miles.  The  same  shipment  might  be  made  by  the  Mis* 
souri  Pacific  railway,  in  which  case  the  haul  would  be  but 
twenty-six  miles.  Referring  again  to  the  maximum  rate 
law  for  what  may  be  assumed  to  be  relatively  fair  rates,  at 
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leaBt  in  the  jadgment  of  the  legislature  which  passed  the 
act  under  consideration^  we  find  that  the  rate  for  twenty- 
five  miles,  the  rate  nearest  approximating  that  for  the  dis- 
tance between  Omaha  and  Plattsmouth  by  a  direct  line  (as 
stated  in  the  first  illustration)  is  seventy-six  cents  per  ton, 
while  by  the  lines  in  fact  traveled,  had  they  been  in  fact 
exactly  two  hundred  and  twenty  miles,  the  rate  would  be 
two  dollars  and  twenty  cents  per  ton,  that  is  one  dollar  and 
forty-four  cents  in  excess  of  what  could  have  been  charged 
over  the  shortest  available  route,  and  these  are  but  fair 
illustrations  of  the  practical  results  brought  about  by  chap- 
ter 11,  Laws  of  1893,  and  apparently,  that  there  may  be 
no  means  of  avoiding  this  result,  this  law  forbids  any 
charges  to  be  made  for  transfer  switching.  Even  the  rea- 
sonableness of  the  charge  for  transporting  over  the  short 
line  the  supreme  court  of  the  United  States,  as  we  have 
already  seen,  has  held  is  a  question  for  judicial  investiga- 
tion, requiring  the  process  of  law  for  its  determination. 
If,  as  was  held  in  ChioagOy  Jf.  &  8t.  P.  i2.  Co.  v.  MinnC'' 
sata,  the  establishment  of  an  arbitrary  rate  which  deprived 
the  railroad  company  of  its  right  to  a  judicial  investigation 
by  due  process  of  law  under  the  forms  and  with  the  ma- 
chinery provided  for  the  investigation  judicially  of  the 
truth  of  the  matter  in  controversy,  and  the  substitution 
therefor  as  an  absolute  finality  of  the  action  of  a  commis- 
sion not  clothed  with  judicial  functions  or  possessed  of  the 
machinery  of  a  court  of  justice,  was  in  conflict  with  the 
constitution  of  the  United  States,  there  is  no  escape  from 
the  conclusion  that  a  law  which,  as  a  finality,  establishes  a 
rate  dependent,  not  upon  the  length  of  a  haul  by  the  route 
chosen  by  the  shipper  of  freight,  but  by  the  length  of  a 
much  shorter  route  of  which  he  refuses  to  avail  himself,  is 
open  to  the  same  objection.  No  argument  can  be  made  to 
sustain  this  law,  which  equally  would  not  tend  to  sustain 
those  under  which  the  supreme  court  of  the  United  States 
held  invalid  the  rates  established  by  commissioners  in  Min- 
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Ota,  and  <»ther  rates  fixed  in  a  similar  manner  in  Texas. 
This  law,  in  addition  to  the  objections  held  suflScient  as 
against  the  statutory  r^ulations  of  rates  in  Minnesota  and 
Texas,  is  subject  to  the  criticism  that  no  railroad  company 
can  know,  in  advance,  for  what  compensation  it  may  be  re- 
quired to  haul  freights  over  its  line.  There  is,  therefore, 
no  way  by  which  we  can  escape  the  logical  result  of  these 
conditions  authoritatively  declared  by  the  supreme  court  of 
the  United  States  suflScient  to  vitiate  other  legislative  enact* 
ments  in  which  but  a  portion  of  the  objectionable  features 
of  the  statute  under  consideration  was  embodied.  Hie  at* 
tempt  to  establish  rates  of  compensation,  as  was  done  in 
chapter  11,  Laws,  1893,  must  therefore  be  held  to  be  in 
violation  of  the  provisions  of  the  fourteenth  amendment 
and  therefore  to  be  nugatory. 

It  is,  however,  insisted  by  the  plaintiff  in  error  that,  in- 
dependently of  legislative  establishment  of  rates,  it  lies 
within  the  power  of  courts  to  define  what  rate  over  con- 
necting lines  is  reasonable,  and  to  enforce  its  observance. 
This  question,  too,  has  received  the  attention  of  courts  and 
always,  we  believe,  with  the  result  reached  in  the  cases  we 
shall  now  review. 

In  PaxUm  &  Hershey  Irrigating  Canal  &  Land  G>.  «. 
Fai-mevB  &  Merchants  Irrigation  Canal  &  Land  Cb.,  46 
Neb.,  884,  Judge  Post,  for  this  court,  said:  ''It  was  at  the 
consultation  suggested  that  it  is  within  the  power  of  a  court 
of  equity  to  prescribe  the  conditions  upon  which  one  irri- 
gating company  may  connect  with  the  ditch  of  another; 
but  that  assertion  rests,  to  say  the  least,  upon  doubtful 
grounds.  Conceding  irrigating  companies  as  gtkui-public 
corporations,  to  be  subject  to  the  strict  obligations  of  com- 
mon carriers,  it  does  not  follow  that  they  may,  by  the 
courts,  be  compelled  to  enter  into  particular  agreements  or 
assume  particular  relations,  however  just  and  equitable^ 
towards  each  other.  That  subject  has  recently  engaged  the 
attention  of  the  supreme  court  of  the  United  States,  by 
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which  the  power  to  preioribe  tarms  for  the  iataiohange  el 
busineffi  by  ooonecting  carriers  is  declared  to  be  rather  leg- 
islative than  judicial  in  character,  notwithstanding  the  pro- 
visions of  the  interstate  commerce  act  {Atchison,  T.A8. 
R  R.  Co.  V.  Denver  &  N.  0.  B.  Co.  1 10  U.  S.,  667;  PuUr 
man  Palace  Car  Co.  v.  Mieeouri  P.  B.  Co.,  115  U.  S.,  587; 
Express  Cases,  117  U.  8.,  1 ;  LUlle  Bock  A  M.  R.  Co.  v. 
SL  Louis,  I.  M.  &  8.  B.  Co.,  41  Fed.  Rep.,  559.  See,  also, 
Beach,  Private  Corporations,  839;  Kentucky  ds  Indiana 
Bridge  Co.  v.  Louisville  &  N.  B.  Co.,  37  Fed.  Rep.,  567.) 
Such  of  these  citations  as  refer  to  cases  determined  by  the 
supreme  court  of  the  United  States  we  shall  now  consider 
at  such  length  as  shall  be  profitable. 

In  Atchison,  T.  &  &  F.  B.  Co.  v.  Denver  &  N.  O.  B.  Co., 
supra,  Waite,  C.  J.,  delivering  the  opinion  of  the  court, 
said:  '^A  connection  of  roads  may  make  a  connection  in 
business  convenient  and  desirable,  but  the  one  does  not 
necessarily  carry  with  it  the  other/'  Later  in  this  opinion 
he  said  that  it  was  not  the  law  that  every  railroad  company 
which  forces  a  connection  of  its  road  with  that  of  another 
company  has  a  right  under  the  constitution  of  Colorado,  or 
at  the  common  law,  to  require  the  company  with  which  it 
oonnected  to  do  a  oonnecting  business  at  the  junction,  if  it 
does  a  similar  business  with  any  other  company  under  any 
other  circumstances.  This,  he  said,  might  be  made  the  law 
by  the  I^islative  department  of  the  government,  but  it  did 
not  follow  as  a  necessary  consequence  from  the  constitu- 
tional right  of  a  mechanical  union  of  tracks,  or  from  the 
said  constitutional  prohibition  against  undue  or  unreason- 
able discrimination  in  facilities. 

In  Pullman  Palace  Car  Co.  v.  Missouri  P.  B.  Co.,  supra, 
it  was  sought  to  compel  the  use  of  the  cars  of  plaintiff  over 
the  line  of  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  though  that  company  had  been  consolidated 
with  the  Missouri  Pacific  Railway  Company.  Waite,  C.  J., 
in  the  opinion  delivered  by  him  lor  the  oourt  in  this  case, 
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said:  ''The  basiness  [of  the  sleeping  car  company]  is  al- 
ways done  under  special  written  contracts.  These  contracts 
mast  necessarily  vary  according  to  the  special  circumstances 
of  each  particular  case.  Certainly,  it  cannot  be  claimed 
that  a  court  of  chancery  is  competent  to  require  these  com- 
panies to  enter  into  such  a  contract  for  the  furnishing  and 
hauling  of  the  Pullman  cars,  as  the  court  may  deem  reason- 
able. A  mere  statement  of  the  proposition  is  sufficient  to 
show  that  it  is  untenable." 

In  the  Express  Cases,  supra,  the  circuit  court  had  re- 
quired by  its  decree  that  the  railroad  companies  whicli  were 
defendants  should,  as  common  carriers,  afford  each  express 
•company  certain  facilities  for  the  transaction  of  its  basiness 
as  a  common  carrier,  the  character  of  such  fiicilities  to  be 
the  same  as  by  virtue  of  a  contract  formerly  in  existence 
it  had  been  theduty  of  each  railroad  company  to  provide. 
By  this  decree  the  rate  of  compensation  to  be  paid  had 
been  fixed  at  not  exceeding  fifty  per  cent  more  than  the 
railroad  company's  prescribed  rate  for  the  transportation  of 
ordinary  freight,  and  not  greater  than  the  railroad  com- 
pany would  charge  for  the  transportation  of  express  mat- 
ter on  its  own  account,  or  for  any  other  express  or  other 
corporation,  or  for  private  individuals,  and  a  bond  was  re* 
quired  to  secure  such  payment  The  right  of  each  party 
to  apply  for  a  modification  of  this  decree  under  the  rules 
in  equity  proceedings  had  been  reserved  by  the  decree  itself 
as  to  the  measure  of  compensation  prescribed.  In  the 
opinion  of  a  majority  of  the  court,  delivered  by  Waite,  C. 
J.,  the  following  language  was  used:  '^ The  difficulty  in 
the  cases  is  apparent  from  the  form  of  the  decrees.  As  ex- 
press companies  had  always  been  carried  by  railroad  com- 
panies under  special  contracts  which  established  the  duty 
of  the  railroad  company  upon  the.  one  side,  and  fixed  the 
liability  of  the  express  company  on  the  other,  the  court,  in 
decreeing  the  carriage,  was  substantially  compelled  to  make 
for  the  parties  such  a  contract  for  the  business  as,  in  its 
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opinion,  they  ought  to  have  made  for  themselves.  Having 
found  that  the  railroad  company  should  furnish  the  express 
company  with  facilities  for  business,  it  had  to  define  what 
these  facilities  must  be,  and  it  did  so  by  declaring  that  they 
should  be  furnished  to  the  same  extent,  and  upon  the  same 
trains,  that  the  company  accorded  to  itself  or  to  any  other 
company  engaged  in  conducting  an  express  business  on  its 
line.  It  then  prescribed  the  time  and  manner  of  making 
the  payment  for  the  facilities  and  how  the  payment  should 
be  secured,  as  well  as  how  it  should  be  measured.  Thus, 
by  the  decrees,  these  railroad  companies  are  compelled  to 
carry  these  express  companies  at  these  rates,  and  on  these 
terms,  so  long  as  they  ask  to  be  carried,  no  matter  what 
other  express  companies  pay  for  the  same  facilities  or  what 
such  facilities  may,  for  the  time  being,  be  reasonably  worth, 
unless  the  court  sees  fit,  under  the  power  reserved  for  that 
purpose,  on  the  application  of  either  of  the  parties,  to 
change  the  measure  cf  compensation.  In  this  way,  as  it 
seems  to  us,  'the  court  has  made  an  arrangement  for  the 
business  intercourse  of  these  companies,  such  as,  in  its 
opinion,  they  ought  to  have  made  for  themselves,^  and  that, 
we  said  in  AiohUon,  Topeka  &  Saute  Fe  Railroad  Co,  v, 
Denver  &  New  Orleans  Railroad  Co.,  110  U.  8.,  §67,  fol- 
lowed at  this  term  in  Pullman  Palaoe  Car  Co.  v.  Missouri 
Pacifie  Railway  Co.,  115  U.  S.,  587,  could  not  be  done. 
The  regulation  of  matters  of  this  kind  is  legislative  in  its 
characier,  not  judicial.  To  what  extent  it  must  come,  if  it 
conies  at  all,  from  congress,  and  to  what  extent  it  may 
come  from  the  states,  are  questions  we  do  not  now  under- 
take to  decide;  but  that  it  must  come,  when  it  does  come, 
from  some  source  of  legislative  power,  we  do  not  doubt. 
The  legislature  may  impose  a  duty,  and  when  imposed  it 
will,  if  necessary,  be  enforced  by  the  courts,  but  unless  a 
duty  has  been  created  either  by  usage,  or  by  contract,  or 
by  statute,  the  courts  cannot  be  called  on  to  give  it  efiect.^' 
The  other  citations  in  Paxton  &  Hershey  Irrigating  Canal 
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dp  Land  Co.  v.  Farmera  &  JUerehanta  Irrigation  A  Land 
Co.f  9upray  need  not  be  considered  at  length,  for  while  in- 
ferior in  authority,  they  follow  the  same  line  as  do  the 
cases  above  reviewed.  The  same  doctrine  was  recognized 
in  Reagan  v.  Farmera  Loan  &  IVuat  Co.f  154  U.  S.,  362. 
Among  the  cases  cited  by  the  plaintiff  in  error  is  Texaa 
Expreaa  Co.  v.  Texaa  &  P.  R  Cb.,  6  Fed.  Rep.,  437,  deter- 
mined in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Texas,  in  which  case  it  was  said:  '^If 
it  is  practicable  to  define  express  matter  with  reasonable 
certainty,  and  to  fix  by  law  maximum  rates  for  its  car- 
riage, it  is  most  clearly  not  within  the  province  of  the  ju- 
dicial department  of  the  government  to  do  this.  When 
and  how  far  it  may  become  necessary  or  expedient  to  do  so 
must  be  left  to  the  legislature  to  determine  and  declare, 
and  until  the  legislature  does  so  provide,  the  parties  hereto, 
and  all  others  similarly  circumstanced,  must  be  remitted  to 
their  right  and  power  to  contract  in  reference  to  the  com- 
pensation for  such  service,  subject  to  the  limitations  placed 
upon  defendants  by  their  duties  as  exclusive  public  carriers 
on  public  highways,  that  their  terms  for  carrying  shall  be 
reasonable  and  such  as  involve  no  unjust  discrimination,  to 
be  determined  in  each  particular  case  by  the  agreement  of 
the  parties  in  interest,  and,  in  case  of  their  failing  to  agree, 
to  be  determined  by  the  proper  court  on  full  statement  and 
proof  of  the  particular  case."  The  language  of  the  latter 
part  of  the  above  quotation  is  relied  upon  by  the  attorney 
general  to  sustain  the  proposition  that  if  the  provisions  of 
the  statute  cannot  be  upheld,  this  court  may  supiply  the 
deficiency,  and,  separated  from  its  context,  this  part  of  the 
quotation,  doubtless,  tends  strongly  in  that  direction.  This 
part  of  the  quotation,  however,  is  greatly  qualified  when 
we  take  into  account  that  immediately  preceding  this  por- 
tion favorable  to  the  contention  of  the  plaintiff  in  error  it 
was  said  :  ''  If  it  is  practicable  to  define  express  matter  with 
reasonable  certainty,  and  to  fix  by  law  maximum  rates  for 
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its  oarriage,  it  is  most  clearly  not  within  the  province  of 
the  judicial  department  of  the  government  to  do  this." 

From  this  review  of  the  federal  decisions  with  reference 
to  this  subject-matter  it  is  clear  that  it  does  not  lie  within 
the  power  of  courts  to  formulate  contracts  whereby  shall  be 
regulated  the  rights  and  duties  of  parties  concerned^  even 
though  each  of  such  parties  is  a  common  carrier.  The 
practical  difficulties  which  in  the  Express  Cases  surrounded^ 
and  in  the  judgment  of  the  supreme  court  of  the  United 
States  rendered  futile,  the  attempt  of  the  circuit  court  to 
define  the  duties  of  the  express  companies  on  the  one  hand,  ^ 
and  the  railroad  companies  on  the  other,  apply  with  still 
greater  force  to  the  case  at  bar.  In  the  Express  Cases  there 
were  on  either  side  the  proposed  parties  to  a  contract  rela- 
tion which  was  to  exist  for  a  considerable  space  of  time  in 
the  future  and  all  these  parties  were  in  court.  Between 
themselves,  they  had  formerly  been  able,  without  difficulty, 
to  make  a  contract  which  the  circuit  court  believed  suffi- 
ciently furnished  analogies  for  all  the  points  to  be  adjusted. 
In  the  case  at  bar  the  only  criterion  furnished  for  the  ad- 
justment of  rates  is  that  no  more  shall  be  charged  for  such 
haul  as,  by  the  election  of  the  shipper,  shall  be  made  nec- 
essary, than  that  it  must  not  exceed  the  cost  of  shipment 
by  the  shortest  route  possible.  In  this  case  there  was  before 
the  district  court  no  party  interested  in  shipments  other  than 
the  carrier,  the  parties  who  it  was  assumed  propose  to  ship 
were  unnamed  and  unknown,  and  there  was  no  attempt  to 
suggest  the  points  between  which  shipment  should  be  made 
or  the  compensation  therefor  which  should  be  established. 
If  it  was  impossible  for  the  circuit  court  in  the  Express 
Cases  practically  to  solve  the  problem  with  which  it  was 
confronted,  there  can  be  no  question  as  to  the  futility  of 
every  effort  of  this  or  any  other  court  to  formulate  rules 
or  rates  in  compliance  with  the  uncertain  requirements  of 
section  2  of  chapter  11  of  the  Laws  of  1893.  The  district 
court,  therefore,  very  properly  declined  attempting  the  per- 
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formanoe  of  this  hopeless  task.  There  has  been  saggested 
no  method  by  which  the  act  under  consideration  can  be 
put  into  effect  which  has  not  already  been  considered,  and  in 
justice  to  the  attorney  general  it  is  but  fair  to  say  that,  to 
sustain  the  provisions  of  this  act,  he  has  advanced  every 
available  argument  and  consideration  which  in  our  opinion 
is  even  plausible.     The  judgment  of  the  district  court  is 


Affirmed. 


^  194  Geobge  S.  Williams  v.  State  of  Nebraska. 

Filed  January  9, 1896.    No.  7929. ' 

1.  Instructions:  Evidkncib.  An  instraction  whieh  recit«8  ma- 
terial evidenoe  that  is  not  before  the  jary  to  sneh  a  way  as  to 
imply  that  the  Jadge  trying  the  case  nnderatands  that  sach  evi- 
dence is  in  the  record,  is  erroneous. 

2.  Evidence :  Instbuctions.  The  effect  of  the  evidence  and  the 
inferences  deducible  therefrom  are  for  the  jury;  and  for  the  coart 
to  instruct  the  jury  that  the  evidence  establishes  a  certain  con- 
troverted tskct  in  issue,  is  an  unwarranted  assumption  of  the 
functions  of  the  jury. 

a  Homicide:  Inbakity:  Evidicnob:  Insteuctions.  Where,  on 
the  trial  of  a  murder  case  in  which  the  defense  is  temporary  in- 
sanity, the  oourt  undertakes  to  detail  in  an  instruction  what 
evidence  the  jury  may  consider  in  determining  whether  the 
prisooer  knew  the  killing  was  vrrong,  the  oourt  must  impar- 
tially recite  the  material  evidence  offered  both  by  the  state  and 
the  prisoner  to  sustain  tiielr  respective  theories  of  the  homicide. 

4. :  'i  :   .    It  is  pr^udicial  enor  for  the 

court  in  such  a  case  to  group  together  in  an  instruction  the  im- 
portant material  facte  put  in  evidence  by  the  state  as  to  the 
pri8on«>'s  sanity  and  omit  ail  mention  of  the  evidence  produced 
by  the  prisoner  tending  to  traverse  that  of  the  stateu 

Error  to  the  district  court  for  Jefferson  county.    Tried 
below  before  Bush,  J. 
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John  Heaaiy  and  W,  H.  Barnes,  for  plaintiff  in  error: 

The  practice  of  giving  instructions  detailing  the  evidence 
and  calling  the  attention  of  the  jury  to  particular  portions 
of  the  testimony,  thus  giving  such  testimony  undue  promi- 
nence, has  been  disapproved.-  {City  of  lAneoln  v,  Beekman, 
23  Neb.,  677  ;  Marion  v.  State,  20  Neb.,  233 ;  Long  v.  State, 
28  Neb.,  33;  Marlcel  v.  Movdy,  11  Neb.,  213;  Burley  v. 
Marsh,  11  Neb.,  291 ;  Kersenbrook  v.  Martin,  12  Neb.,  376.) 

A.  S.  Churchill,  Attorney  General,  Oeorge  A,  Day,  Deputy 
Attorney  OenercU,  and  E.  H.  Hinshaw,  County  Attorney,  for 
the  state. 

Raqan,  C. 

In  the  district  court  of  Jefferson  county,  George  Williams 


I  convicted  of  the  crime  of  murder  in  the  second  degree 
for  the  killing  of  one  Charles  A.  Smiley  and  sentenced  to 
imprisonment  in  the  penitentiary  for  thirteen  years.  Will- 
iams brings  the  judgment  of  the  district  court  here  for  re- 
view. 

Of  the  errors  assigned  and  argued  we  shall  notice  only 
one.  Williams'  defense  was  in  substance  that  at  the  time 
he  committed  the  homicide  he  was  temporarily  insane,  being 
then  and  there  deeply  intoxicated  and  in  a  state  of  frenzied 
excitement  resulting  from  such  intoxication,  and  a  vile  and 
opprobrious  remark  made  concerning  his  wife  by  Smiley, 
and  an  assault  and  battery  inflicted  upon  him  by  Smiley. 
The  district  court  charged  the  jury  as  follows:  ''The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence 
in  this  case  beyond  a  reasonable  doubt  that  the  defendant 
did,  upon  the  20th  day  of  August,  1894,  have  a  quarrel 
with  the  deceased,  and  that  deceased  struck  defendant  and 
knocked  him  down;  that  defendant  afterwards  said  that 
be  would  kill  the  deceased,  and  that  he  would  get  a  gun 
and  'do  him'  before  12  o'clock;  and  that  defendant  did  get 
49 
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a  loaded  revolver,  and  follow  and  hunt  op  the  deceased,  and 
shoot  and  kill  him ;  and  thereafter  stated  that  he  had  come 
down  to  kill  the  son-of-a-bitch,  and  hoped  he  had  killed 
him ;  and  when  asked  why  he  had  killed  the  deceased  pointed 
to  a  bruise  or  wound  on  his  face  where  the  deceased  had 
struck  him,  and  said,  ^See  what  he  done  to  me;'  and  when 
asked  what  he  had  killed  deceased  with,  said,  'A  brand- 
new  38,  and  a  dam'd  good  one;'  and  that  he  had  gone 
down  to  kill  him,  and  hoped  he  had ;  and  told  his  wife  that 
he  had  got  the  revolver  when  she  was  at  supper, — then  the 
jury  have  a  right  to  consider  all  these  facts  in  determining 
whether  the  defendant  had  knowledge  that  the  act  of  shoot- 
ing and  killing  Charles  A.  Smiley  was  wrong."  This  in- 
struction was  prejudicially  erroneous  for  several  reasons: 

1.  The  court  told  the  jury  that  if  they  found  from  the 
evidence  that  Williams  said  that  he  would*"  get  a  gun  and 
do  him  before  12  o'clock,"  etc.  The  record  contains  no  evi*. 
dence  of  any  such  remark  made  by  the  prisoner.  The  jury 
could  not  find  a  fact  outside  the  evidence,  and  the  injusUce 
to  the  prisoner  in  this  part  of  the  instruction  was  that  the 
jury,  without  inquiry  or  reflection,  were  likely  to  take  it 
for  granted  that  the  prisoner  had  made  the  threat  because 
the  court  in  its  instruction  assumed  that  he  had.  An  in- 
struction which  recites  material  evidence  that  is  not  before 
the  jury  in  such  a  way  as  to  imply  that  the  judge  trying 
the  case  understands  that  such  evidence  is  in  the  record,  is 
erroneous.  {Frame  v.  Badger^  79  III.,  441.)  If  by  an  b- 
struction  a  question  material  to  the  issue,  and  without  any 
evidence  to  support  it,  be  submitted  to  the  jury,  it  is  error. 
{Ihmbier  v.  Day^  12  Neb.,  696.  See,  also,. for  the  same 
principle,  McCready  v.  Fhillipa,  44  Neb.,  790.) 

2.  Again,  in  the  instruction  the  court  said  to  the  jury : 
"  If  you  believe  from  the  evidence  that  the  defendant  did 
get  a  loaded  revolver  and  follow  and  hunt  up  the  deceased," 
etc.  No  suck  fact  was  testified  to  in  such  language.  We 
assume,  for  the  purposes  of  this  case,  that  such  a  &ci 
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inferable  irom  the  evidence,  but  who  was  to  draw  such  an 
inference?  The  effect  of  the  evidence  and  the  inferenoea 
dedncible  therefrom  were  for  the  jury,  not  for  the  judge. 
By  this  statement  the  court  assumed  that  the  evidence  war- 
ranted a  certain  inference*  and  in  doing  so  he  invaded  the 
province  of  the  jury.  {Prairie  Slate  Loan  &  Trust  Co.  v. 
Doig,  70  111.,  62;  2  Thompson,  Trials,  sec  2290;  Omaha 
Fair  &  Exposition  AseocicUion  v.  Missouri  P.  R.  Co.,  42 
Neb.,  105;  Terry  v.  Beatrice  Staroh  Co.,  43  Neb.,  866.) 

3.  But  the  most  serious  defect  in  the  instruction  coosista 
in  this :  In  the  instruction  the  court  grouped  together  the 
important  material  facts  put  in  evidence  by  the  state  to  sus- 
tain its  theory  of  the  homicide  and  utterly  ignored  the 
evidence  produced  by  the  prisoner  which  tended  to  traverse 
the  theory  of  the  state.  The  evidence  on  behalf  of  the 
prisoner  tended  to  show  that  at  the  time  of  the  homicide 
he  was  suffering  from  a  disease  of  the  heart  which  ren- 
dered him  easily  excited;  that  he  was  deeply  intoxicated; 
that  the  deceased  had  made  a  remark  to  him  concerning^ 
his  wife  of  the  vilest  and  most  opprobrious  character;  that 
he  had  assaulted  and  knocked  the  prisoner  down,  and  that- 
all  these  things  had  conduced  and  contributed  to  put  him 
into  an  excited  and  frenzied  state  of  mind  to  such  an  ex- 
tent that  he  had  lost  control  of  himself  and  consciousness 
of  his  actions.  We  do  not  say  that  the  evidence  estab- 
lished this  theory  of  the  prisoner,  but  we  do  say  that  it 
tended  in  that  direction,  and  whether  this  evidence  war- 
ranted the  conclusion  which  the  prisoner  claimed  for  it, 
was  for  the  jury.  It  is  to  be  observed  that  when  the  court 
comes  to  submit  to  the  jury  the  question  as  to  whether  the 
prisoner  at  the  time  he  shot  Smiley  knew  that  the  killing 
was  wrong,  ignores  all  the  evidence  of  the  prisoner  on  the 
subject  and  picks  out  and  holds  up  for  the  consideration  of 
the  jury  only  the  claims  of  the  state.  After  reciting  the 
material  facts  proved  by  the  state,  the  court  said  to  the 
jury:  ''  You  have  a  right  to  consider  all  these  facts  in  de- 
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terrainibg  whether  the  defendant  had  knowledge  that  the 
act  of  shooting  and  killing  Charles  A.  Smiley  was  wrong/' 
The  jury  not  only  had  the  right  to  consider  all  the  facts  in 
evidence  detailed  by  the  court,  but  it  had  the  right,  and  it 
was  its  sworn  duty,  to  weigh  and  consider  all  the  facts  tes- 
tified to  by  the  defense  in  support  of  the  theory  of  the 
prisoner.  By  this  instruction  the  district  judge  practically 
said  to  the  jury:  ''You  consider  the  evidence  that  I  have 
<]etailed  to  you  and  omit  all  consideration  of  evidence  not 
detailed/'  When  the  court  undertook  to  detail  in  an  in- 
struction what  evidence  the  jury  might  consider  in  deter- 
mining whether  the  prisoner  knew  at  the  time  that  the  kill- 
ing of  Smiley  was  wrong,  it  was  its  duty  to  hold  the  scales 
of  justice  equally  balanced,  to  give  impartially  to  the  jury 
the  material  evidence  offered  by  the  state  to  sustain  its  the- 
ory and  the  material  evidence  offered  by  the  prisoner  to 
sustain  his  theory.  {Market  v.  Moudy^  11  Neb.,  213;  Bur- 
ley  V.  Marsh,  11  Neb.,  291 ;  Kernenbrock  v.  Martin^  12  Neb., 
374;  Jfarionv.Stete,  20  Neb.,  233;  ion^r  r.  SStefe,  23  Neb., 
33;  City  of  Lincoln  V.  Beokman,  23  Neb.,  677;  Carruih  v. 
Hatris,  41  Neb.,  789;  PeopU  v.  Clarke,  62  N.  W.  Rep. 
[Mich.],  1117.)  In  this  last  case  it  was  said  that  an  in- 
struction in  which  the  strong  points  of  the  evidence  for  the 
state  were  brought  out  while  the  evidence  for  the  defend- 
ant was  not  so  emphasized,  and  certain  testimony  which 
tended  to  negative  material  statements  of  the  state's  witness 
was  not  even  referred  to,  was  prejudicial  to  the  defendant 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  bemanbeix 
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Ebenezer  Hards  v.  PiiATXE  Valley  Improvement      ji_^2i| 
Company. 

Filed  January  9,  1896.    No.  7836. 

1.  Ck>rporation8 :   Subscriptions  for  Stock      The  mere  mis- 

managemeDt  of  the  aifaire  of  a  corporatioa  will  sot  release  a 
stockholder  from  his  obligation  to  pay  for  the  stock  sabscribed 
by  him. 

2.  Trial:  Dirbctinq  Vbrdict.    It  is  the  daty  of  atrial  coortto 

direct  a  verdict  for  the  plaintiff  if  the  evidence  would  not  sup- 
port a  finding  for  the  defendant. 

3.  :  :  Evidence     The  evidence  examined,  and  keld  to 

justify  an  instruction  of  the  district  court  to  the  jury  to  retnm 
a  verdict  for  the  plaintiff. 

Error  from  the  district  court  of  Merrick  county.  Tried 
below  before  Sullivan,  J. 

W,  R,  Watson  and  John  Patterson^  for  plaintiff  in  error. 

/.  W.  Sparks  and  A.  Ewing,  contra. 

Ragan,  C. 

Ebenezer  Hards  subscribed  for  $100  of  the  capital  stock 
of  the  Platte  Valley  Improvement  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Nebraska  for  the 
purpose  of  erecting  and  operating  a  hall  for  the  use  of  so- 
cietiesy  organized  meetings,  etc  The  domicile  of  the  cor- 
poration was  Central  City,  in  Merrick  county.  Of  the 
amount  subscribed  by  him,  Hards  paid  $16,  and  this  suit 
was  brought  by  the  corporation  against  him  to  recover  the 
balance.  At  the  close  of  the  evidence  the  jury,  in  obe- 
dience to  an  instruction  of  the  district  court,  returned  a 
verdict  for  the  corporation,  and  to  reverse  the  judgment  ren- 
dered thereon  Hards  has  prosecuted  to  this  court  a  petition 
in  error. 
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The  asBigDineiits  of  error  argued  may  all  be  included 
under  one  head,  viz.:  That  the  verdict  and  judgment  are 
not  supported  by  sufficient  evidence.  One  of  the  defenses 
interposed  by  Hards  to  the  action  in  the  court  below  was 
that  the  promoters  of  the  corporation  represented  to  him 
that  if  he  would  subscribe  for  |100  of  the  c-apital  stock  of 
tiie  corporation,  that  its  entire  authorized  capital  stock  of 
94,000  would  then  have  been  subscribed  for  by  good,  law- 
ful, solvent,  and  good-faith  subscribers;  that,  relying  upon 
these  representations,  he  subscribed  for  the  |100  of  capital 
stock,  and  that  such  r^resentations  were  false  when  made, 
and  that  the  full  amount  of  the  authorized  capital  stock  of 
the  corporation,  including  his  subscription,  was  not  llien 
taken  and  had  never  been  taken.  We  find  in  the  briefs  of 
counsel  a  copy  of  a  written  opinion  ^led  in  the  case  by  the 
district  judge  who  tried  the  case.  In  this  opinion  the  dis- 
trict court,  speaking  to  this  defense  of  the  plaintiff  in  ernir, 
said :  ''I  assume  that  the  pleading  is  faultless,  and  proceed 
to  inquire  whether  the  defendant  lias  made  a  case  on  the 
evidence.  The  burden  of  prodf  is  on  him.  He  must  pro- 
duce  evidence  tending  in  Eome  degree  to  sustain  the  allega- 
tions of  his  answer  or  else  fail  in  his  defense.  He  says 
Stitzer,  a  promoter  of  the  corporation  who  procured  Hards' 
subscription,  told  him  there  were  forty  shares  taken  by 
good,  responsible,  bona  fide  subscribers.  This  is  the  im- 
portant representation.  If  it  was  made  and  proved  to  be 
false  as  to  the  number  of  sul)scribers,  their  responsibility 
or  good  faith,  there  can  be  no  recovery  in  this  action. 
Whether  the  subscribers  were  good  or  not  is  immaterial, 
unless  the  word  is  used  as  synonymous  with  responsible, 
about  which  there  may  be  (l()ul>t.  It  is  conclusively  shown 
that  there  were  fifty-three  shares  of  the  stock  of  this  cor- 
poration actually  subscribed,  and  there  is  no  evidenoe  tend- 
ing to  show  there  was  not  at  least  forty  shares  taken  by 
solvent  bcma  fide  subscribers.''  With  this  disposition  of 
the  defense  under  consideration  made  by  the  district  coort 
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we  entirely  agree,  after  an  examination  of  the  evidenoe  in 
the  record.  Another  defense  interposed  to  the  action  by 
Hards  was  that  he  was  induced  to  make  the  subscription 
sued  upon  because  of  representations  made  to  him  by  the 
promoters  of  the  corporation  that  it  had  obtained  a  lease 
of  certain  real  estate  in  Central  City  from  one  Brinninger 
A  Hostetter  for  ninety-nine  years,  and  that  this  represen- 
tation was  false.  We  have  been  unable  to  find  any  evi- 
dence in  the  record  which  tends  to  sustain  this  defense,  and 
upon  looking  into  the  opinion  filed  in  the  case  by  the  dis- 
trict court  we  find  his  views  as  to  this  defense  expressed  as 
follows :  **  The  representations,  with  reference  to  the  lease 
from  Brinninger  &  Hostetter,  are,  I  am  satisfied,  well 
pleaded.  But  they  are  not,  as  it  seems  to  me,  sustained  by 
a  scintilla  of  proof.''  Another  defense  interposed  by 
Hards  was  that  some  of  the  subscribers  to  the  capital  stock 
of  the  corporation  had  been  induced  to  make  such  sub- 
scriptions upon  representations  made  to  them  by  the  pro- 
moters that  the  capital  stock  of  the  corporation  was  to  be 
«6,000. 

Recurrinfz;  again  to  the  opinion  of  the  district  court  filed 
in  the  case  we  quote  with  approval  what  he  says  as  to  this 
defense:  '^But  the  defendant  insists  that  some  of  these 
shares  were  taken  in  view  of  an  increased  capitalization 
and  therefore  should  not  be  counted.  It  is  perfectly  clear 
there  was  no  change  in  the  capital  stock.  One  was  in  con- 
templation by  some  of  the  members,  and  it  is  true  that 
some  of  the  shareholders  may  have  become  such  upon  the 
supposition  that  the  capital  stock  was  $6,000.  But  they 
make  no  complaint;  they  have  not  repudiated  their  connec- 
tion with  the  company.  Besides  the  defendant  is  not  their 
chosen  champion.  He  cannot  strengthen  his  defense  by 
exploiting  their  grievances.  The  fact  remains  that  this 
corporation  has  outstanding  fifty-three  shares  of  its  stock, 
and  the  defendant  has  not  produced  evidence  tending  to 
•how  that  there  are  less  than  forty  of  such  shares  in  the 
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hands  of  bona  fide  and  responsible  subaoribers."  Still  an- 
other defense  interposed  by  Hards  was  that  the  corporation 
or  its  managing  officers  had  permitted  the  persons,  of  whom 
the  corporation  leased  the  real  estate  on  which  was,  or  was 
to  be,  erected  the  corporation's  building,  to  incomber  such 
real  estate  with  a  mortgage  of  |2,000.  This  averment,  if 
true,  constituted  no  defense  to  the  a<;tion,  as  the  mismanage- 
ment of  the  affairs  of  a  corporation  will  not  release  a  stock- 
holder from  his  obligation  to  pay  for  the  stock  subscribed 
by  him.  {Chetlain  v.  Republic  Life  Ina.  Co.,  86  III,  220.) 
And  once  more  we  quote  with  approval  that  part  of  the 
opinion  of  the  district  court  directed  to  this  defense:  ''  The 
defendant  complains  of  the  mismanagement  of  the  affairs 
of  the  corporation,  but  that  has  not  been  held  to  release  the 
stockholder  from  his  contract  to  pay  for  his  stock.  When 
the  defendant  became  a  stockholder  in  the  plaintiff  corpo- 
ration he  became  entitled  to  all  the  benefits,  and  subject  to 
all  the  burdens  incident  to  that  relation.  Had  there  been 
gains,  he  would  have  shared  in  them ;  and  since  there  have 
been  losses,  he  should,  in  common  justice,  help  to  bear  them. 
If  officers  of  a  corporation  act  iMra  vires  to  the  prejudice 
of  the  stockholders,  the  latter,  as  the  owners  of  the  corpo- 
rate property  and  franchises,  may  by  a  prompt  intervention 
annul  their  acts  and  they  may  effectively  invoke  the  re- 
straining powers  of  the  court  to  keep  them  within  the  scope 
of  their  delegated  authority.  Mismanagement  of  corporate 
officers,  whether  known  or  unknown  to  stockholders,  will 
not  operate  to  cancel  the  obligations  of  the  latter  to  the 
corporation.  The  stockholders  bear  the  same  relation  sub* 
stantially  to  the  corporate  officers  that  the  cestui  que  trust 
bears  to  the  trustee,  and  has  for  the  protection  of  his  inter- 
est in  the  corporation  the  same  remedies  that  are  provided 
for  the  beneficiary  in  a  trust  estate.  To  these  remedies  he 
must  resort,  or  bear  the  consequences  of  his  omission  so  to 
do.''  If  the  jury  had  returned  a  verdict  in  favor  of  the 
plaintiff  in  error,  it  would  have  lacked  evidence  to  support 
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iL  It  would  have  been  the  duty  of  the  district  court  to 
have  set  it  aside^  and  therefore  the  court  did  not  err  in  di- 
recting a  verdict  for  the  corporation^  and  its  judgment  is 


Affirmed. 


William  Bartbam  bt  al.,  appellants^  v.  A.  J. 
Sherman,  appellee. 

FiLKD  January  9,  1898.    No.  6866. 

L  Final  Order:  Review.  An  order  to  be  final  and  reviewable  on 
error  or  appeal  mnst  diapoee  of  the  merits  of  the  case  and  leave 
nothing  for  the  further  jndicial  determination  of  the  court 

9.  Order  Dissolving  Temporary  Injunction :  Review.  No 
provision  of  the  Oode  makes  an  order  dissolving  or  modifying  a 
tompoiaiy  injunction  reviewable  except  in  connection  with  the 
final  judgment  rendered  in  the  action  of  which  the  temporary 
iiy  unction  is  an  incident. 

Appeal  from  the  district  court  of  Ghige  county.  Heard 
below  before  Hastings,  J. 

Origgs,  Rinaker  &  Bibb,  for  appellants. 

Alfred  Hazleit  and  Fulton  Jaoky  contra. 

Raqan,  C. 

William  Bartram  and  Abbie  Smith  brought  this  suit  in 
equity  against  A.  J.  Sherman,  a  road  overseer,  in  the  dis- 
trict court  of  Gage  county.  The  object  of  the  action  was 
to  enjoin  the  road  overseer  from  tearing  down  certain 
fences  and  hedges  which  the  plaintiffs  alleged  stood  upon 
their  land,  and  which  they  alleged  the  road  overseer  was 
threatening  and  about  to  tear  down  claiming  they  ob- 
structed a  public  highway.     The  prayer  of  the  petition  of 
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the  plaintifiB  below  ytbb  for  a  temporary  order  of  injuno- 
tioD  against  the  road  overseer  restraining  him  from  inter* 
faring  with  the  hedges  and  fences  pending  the  hearing  of 
the  case,  and  that  on  a  final  hearing  sach  injunction  might 
be  made  perpetual.  An  answer  and  reply  were  filed  and 
the  case  heard  on  oral  evidence.  It  would  seem  from  the 
record,  though  such  fact  does  not  affirmatively  appear,  that 
a  temporary  order  of  injunction  was  granted  on  the  filing 
of  the  petition.  After  hearing  the  case  the  district  conrt 
entered  a  decree  as  follows:  ''It  is  therefore  considered  by 
the  court  that  the  injunction  heretofore  granted  in  this 
cause  be  and  the  same  is  hereby  dismissed/'  The  plaint- 
ifib  below  have  appealed.  This  decree  of  the  district  court 
is  not  such  a  final  order  or  judgment  as  disposes  of  the 
merits  of  the  case  and  invests  this  court  with  jurisdiction 
to  review  it  By  the  decree  of  the  district  court  the  action 
brought  by  the  appellants  was  not  dismissed,  but  only  the 
temporary  order  of  injunction  granted  on  the  filing  of  the 
petition  was  dissolved. 

By  sections  679,  680,  and  681  of  the  Code  of  Civil  Pro- 
cedure it  is  provided,  in  effect,  that  if  a  temporary  order 
of  injunction  be  dissolved  or  modified,  it  may  still  be  kept 
in  force  by  the  party  applying  therefor  on  his  giving  a  su- 
persedeas bond  for  that  purpose  until  the  case  is  heard  and 
finally  determined.  But  no  provision  of  the  Code  makes 
the  order  of  a  district  court  dissolving  or  modifying  a  tem- 
porary order  of  injunction  reviewable  except  in  connection 
with  the  final  judgment  rendered  in  the  action  of  which  the 
temporary  injunction  is  an  incident.  In  Soofield  v.  State 
Nat  Bank  of  Lincoln^  8  Neb.,  16,  it  was  held:  ''An  order 
of  a  judge  of  a  district  court  dissolving  a  temporary  in- 
junction is  not  final,  but  interlocutory  merely,  and  insuffi* 
cient  to  support  a  petition  in  error  before  final  judgment  in 
the  action.'^  In  Smith  v.  Sahler^  1  Neb.,  310,  it  was  held: 
"An  order  to  be  final  and  subject  to  review  in  an  appellate 
court  upon  appeal  or  petition  in  error  must  dispose  of  the 
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whole  merits  of  the  case  and  leave  nothing  for  the  further 
judicial  determination  of  the  court."  In  Browne  v.  Ed- 
warda  A  MeOuUough  Lumber  Co.,  44  Neb.,  361,  the  decree 
was  as  follows:  '^The  court,  being  fully  advised  in  the 
premises,  does  sustain  said  motion,  and  said  injunction  is 
hereby  vacated  and  dismissed.''  Harrison,  J., said:  ^'There 
is  nothing  contained  in  the  entry  which  can  in  the  least  be 
construed  as  alluding  to  the  main  case,  or  as  an  attempt  to 
dispose  of  it  in  any  manner  or  to  any  degree,  ♦  ♦  * 
and  we  conclude,  so  far  as  the  record  discloses,  there  was 
and  has  been  no  final  disposition  of  the  case  in  which  the 
temporary  injunction  was  granted.''  We  cannot  entertain 
this  appeal,  because  no  final  decree  has  been  entered  by 
the  district  court  disposing  of  the  main  case  on  its  merits, 
and  because  the  decree  of  the  district  court  dissolving  or 
modifying  the  temporary  order  of  injunction  is  not  review- 
able.    The  appeal,  therefore,  must  be,  and  is,  dismissed. 


Appeal  dismissed. 


Albert  T.  Nichols  v.  State  of  Nebraska. 
Filed  Jakuabt  9,  1896.    No.  7914. 

1.  Banks  and  Banking:  Evidrncb.    The  law  presames  that 

the  relation  ezietiDg  between  a  bank  and  its  castomer  is  that  of 
ordinary  debtor  and  creditor. 

2.  :  Deposits:  Evidbnck.    Whether  a  deposit  made  in  a  bank 

by  its  castomer  is  a  general  or  special  one,  is  a  qnestion  of  fact 
to  be  determined  from  the  intention  of  the  parties;  but  in  the 
absence  of  eTidence  the  law  presnmes  such  a  deposit  a  general 
one. 

3.  :  :  OvsBDBArrs.     Where  a  castomer  of  a  bank,  who 

has  OTordrawn  and  thus  stands  indebted  in  open  account  to  the 
bank,  makes  a  general  depoait  therein,  the  presumption  of  law 
is  that  sach  deposit  was  made  and  received  toward  the  pay- 
ment of  sach  oTerdrafL 
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4,   :   INSOLYBNCY:  PSHALTY  SOB  RBOUVIHa  DKPOBITS.     The 

object  of  the  enactmeot  of  Bections  22  and  23,  chapter  8,  Oon- 
piled  Statatea,  was  to  prevent  an  inaolvent  banking  aaaoeiatioo 
from  borrowing  money, — that  ia,  reeeiying  money  on  deposit  and 
becoming  debtor  therefor;  bot  said  sections  should  not  be  so 
oonstrned  as  to  render  an  otBcer  of  a  banking  association  gniltj 
of  a  felony  for  permitting  a  debtor  of  the  association  to  pay  his 
debts  thereto,  even  thoagb  the  asBOciation  is  at  the  timoi  to  the 
officer's  knowledge,  insoWent. 

6.  Unlawftilly  Beoeiylng  Deposits:  Banks  and  Banking. 
EviDBNOK.  N.  was  indicted  for  receiTing  a  deposit  in  a  bank  of 
which  be  was  cashier,  knowing  at  the  time  that  the  bank  was 
insolvent  The  state,  to  sustain  the  indictment,  offered  evidence 
which  tended  to  show  the  existence  of  the  bank;  that  N.  wai 
its  cashier;  that  it  was  insolvent  to  his  knowledge  on  the  18th 
of  February,  1896,  and  that  on  said  date  one  H.  deposited  in 
said  bank  $11.  N.  then  offered  to  prove  that  when  M.  made 
such  deposit  he  was  overdrawn  at  the  bank  $15.3(1  The  court 
excluded  the  offer.  HM^  That  the  evidence  offered  tended  to 
show  that  the  deposit  made  by  M.  and  accepted  by  N.  was  in- 
tended by  the  parties  to  apply  towards  the  payment  of  M.'s 
debt  to  the  bank,  and  that  so  long  as  K.  remained  lawfully  in 
charge  of  the  bank  as  its  cashier,  he  had  the  right  to  accept 
money  in  payment  of  any  debt  owing  by  any  person  to  the  bank; 
and  that,  therefore,  the  court  erred  in  excluding  the  evidence  of- 
fered. 

Error  to  the  district  court  for  Sherman  county.  Tried 
below  before  Sinclair,  J. 

W(Ul  &  Burrows  and  H.  M.  Sullivan,  for  plaintiff  in 
error. 

A.  8.  Churchill,  Attorney  General,  George  A.  Day,  Deputy 
Attorney  General,  and  Lo'ng  &  Maihew,  for  the  state. 

Ragan,  C. 

In  the  district  court  of  Sherman  county  Albert  T.  Nich- 
ols was  convicted  of  the  crime  of  receiving  a  deposit  in  a 
bank  of  which  he  was  cashier,  the  bank  then  and  there  be- 
ing to  his  knowledge  insolvent,  and  sentenced  to  a  term  in 
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the  penitentiaiy.  He  brings  the  judgment  of  the  district 
court  here  for  review.  There  are  numerous  errors  assigned 
and  argued  here  for  the  reversal  of  this  judgment,  of  which 
we  shall  notice  only  one.  Section  22,  chapter  8,  Compiled 
Statutes,  provides:  ''No  bank,  corporation,  partnership, 
firm,  or  individual  transacting  a  banking  business  in  this 
state  shall  accept  or  receive  on  deposit  for  any  purpose  any 
money,  bank  bills,  United  States  treasury  notes,  or  currency, 
or  other  notes,  bills,  checks,  drafts,  credits,  or  currency, 
when  such  bank,  corporation,  partnership,  firm,  or  individ- 
ual is  insolvent.'^  Section  23  provides:  ''If  any  bank, 
corporation,  partnership,  firm,  or  individual  transacting  a 
banking  business  in  this  state  shall  receive  or  accept  on  de- 
posit any  such  deposits  as  are  named  and  set  forth  in  section 
twenty-two  (22),  when  said  bank,  corporation,  partnership, 
firm  or  individual  is  insolvent,  any  ofiicer,  director,  cash- 
ier, manager,  member  of  the  partnership  or  firm,  indi- 
vidual or  managing  party  thereof,  who  shall  knowingly 
receive  or  accept,  be  accessory  to,  or  permit  or  connive  at 
the  receiving  or  accepting  on  deposit  therein  or  thereby  any 
such  deposits  as  aforesaid,  shall  be  guilty  of  a  felony,"  etc. 
The  information  charged  that  Nichols,  being  the  cashier 
of  the  People's  State  Bank  of  Litchfield,  a  banking  cor- 
poration organized  under  (he  laws  of  the  state  and  doing 
business  in  said  Sherman  county,  on  the  18th  day  of  Feb- 
ruary, 1895,  received  a  money  deposit  of  |11  from  one 
Henry  Miller,  the  said  People's  State  Bank  of  Litchfield 
being  then  and  there,  to  the  knowledge  of  said  Nichols, 
insolvent  On  the  trial  the  state  produced  evidence  show* 
ing  the  existence  of  the  banking  corporation  ;  that  Nichols 
was  cashier  thereof;  and  that  on  the  18th  of  February, 
1895,  one  Henry  Miller  made  a  general  deposit  in  said 
bank  of  the  sum  of  111.  And  the  state  also  offered  evi- 
dence which  tended  to  show  that  the  said  bank  was  on  that 
date,  to  the  knowledge  of  the  said  Nichols,  insolvent. 
The  record  contains  the  following : 
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"July  13,  1896,  8  o'clock  A.  M. 

^^Argnment  to  jury  about  to  be  commenced  by  County 
Attorney  J.  W.  Long  for  the  prosecution.  Defendant  here 
asks  leave  to  withdraw  his  rest  and  to  put  on  the  witness 
stand  O.  S.  McCurrie,  by  whom  he  can  show  that  on  the 
16th  day  of  February,  1895,  the  account  of  Henry  Miller, 
the  prosecuting  witness  herein,  in  the  People's  State  Bank 
of  Litchfield,  Nebraska,  was  overdhiwn  $15.30,  and  that 
no  deposit  was  made  by  him  on  the  17th ;  and  that  tlie  first 
deposit  made  or  money  brought  in  to  the  bank  by  him  after 
the  16th  was  the  |11  charged  in  the  information  in  this 
case;  and  at  the  time  it  was  brought  in,  the  said  Henry 
Miller  was  overdrawn  in  his  account  with  said  bank  in 
the  sum  of  |15.30." 

<<  The  counsel  for  the  state  object,  as  immaterial,  irrele- 
vant, incompetent,  and  too  late  at  this  time." 

<< The  court:  The  request  is  denied  for  the  reason  that 
the  fact  sought  to  be  shown  is  immaterial,  irrelevant,  in- 
competent, and  not  because  it  is  too  late.  Defendant  ex- 
cepts." 

The  evidence  shows  that  Miller  was  a  customer  of  the 
bank,  and  this  being  so,  the  relation  which  the  law  pre- 
sumes existed  between  them  was  that  of  debtor  and  cred- 
itor. {Marine  Bank  v.  Fuiton  Bank,  2  Wall.  [U.  S.],  262; 
Thompson  v.  Biggs,  5  Wall.  [U.  S.],  663;  Bank  of  the 
Bepublic  v.  Millard,  10  Wall.  [U.  S.],  1 52.)  The  evidence 
tends  to  show  that  the  deposit  made  by  Miller  on  the  18th 
was  a  general  one.  Whether  the  deposit  was  a  general  or 
special  one  was  of  course  a  question  of  fact  to  be  deter- 
mined from  the  intention  of  the  parties,  but  a  deposit  is 
presumed  to  be  a  general  one  in  the  absence  of  evidence  to 
the  contrary.  {Brahm  v.  Adkins,  77  111.,  263 ;  In  re  Frank- 
lin Bank,  1  Paige  Ch.  [N.  Y.],  249;  1  Morse,  Banks  & 
Banking,  sec.  186.)  Since  the  relation  existing  between 
Miller  and  the  bank  was  that  of  debtor  and  creditor,  and 
since  the  offer  was  to  show  that  Miller  was  overdrawn  at 
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the  bank — ^that  is,  that  he  was  indebted  to  the  bank  in  open 
account — in  the  sum  of  $16.30  when  he  made  the  deposit 
of  111  on  the  18th  of  February,  the  presumption  of  law  is, 
in  the  absence  of  evidence  to  the  contrary,  that  he  made 
this  deposit  in  payment,  so  far  as  it  would  reach,  of  his 
debt  or  overdraft  to  the  bank.  {Hansen  v.  ISrUey,  11  la., 
665 ;  Poueher  v.  ScoU,  98  N.  Y.,  422.)  If  the  bank  on  the 
date  that  Miller  made  his  deposit  was  insolvent,  and  if 
Nichols  knew  that  fact,  yet  so  long  as  he  remained  law- 
fully in  charge  of  the  bank,  he  had  the  right  as  its  cash- 
ier to  accept  money  in  payment  of  any  debt  owing  by  any 
person  to  the  bank;  at  least  by  so  doing  he  did  not  violate 
the  statute  just  quoted.  The  deposit  made  by  Miller  in 
the  bank  on  the  18th  was  in  the  nature  of  a  loan  to  the 
bank.  {State  v.  Keim,  8  Neb.,  63;  Firet  Nat  Bank  of 
South  Bend,  Indiana,  v.  Gandy,  11  Neb.,  431;  State  v. 
Bartlejf,  39  Neb.,  363.)  And  had  Miller  not  been  indebted 
to  the  bank  in  a  sum  equal  to  the  deposit  he  made,  then 
Nichols,  knowing  the  insolvent  condition  of  the  bank  aod 
taking  the  deposit,  would  doubtless  have  violated  the  stat- 
ute; for  the  very  object  of  this  enactment  was  to  prevent 
an  insolvent  banking  association  from  borrowing  money, 
that  is,  receiving  money  on  deposit  and  becoming  a  debtor 
to  a  depositor  therefor;  but  we  do  not  think  that  the  act 
should  be  so  construed  as  to  make  an  officer  of  a  banking 
association  guilty  of  a  felony  for  permitting  a  debtor  of  the 
association  to  pay  his  debt  thereto,  even  though  the  associa- 
tion is  at  the  time,  to  the  officer's  knowledge,  insolvent. 
To  give  it  this  construction  is  to  obey  the  letter  of  the  law 
and  to  violate  its  spirit.  Under  the  evidence  in  the  record 
and  that  offered  by  Nichols  and  excluded  by  the  court,  the 
111  received  by  Nichols  from  Miller  on  the  18th  of  Febru- 
ary,and  put  to  Miller's  credit  on  the  books  of  the  bank,  was 
not  an  acceptance  by  Nichols  as  cashier  of  that  amount  of 
money  to  be  held  on  deposit  for  Miller  within  the  meaning 
of  the  statute  quoted,  but  was  an  acceptance  of  that  amount 
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of  money  by  Nichols  from  Miller  in  payment  of  the  hitter's 
debt  in  open  aocx»unt  to  the  bank.  The  district  conrt  erred 
in  excluding  the  evidence  offered.  Its  judgment  is  reversed 
and  the  cause  remanded  with  instructions  to  grant  Nichols 
a  new  triaL 

Beverskd  and  remanded. 


William  Deering  &  Company  v.  John  A.  Wisherd. 

FiLKD  Januaby  9,  1896.     No.  5833. 

1.  Sheriffli  and  Constables:  Possessiok  of  Attached  Pbop- 

KBTY:  Damaqbs.  It  is  the  duty  of  an  officer  who  aeiaee  per- 
aonal  property  on  a  writ  of  attachment  to  take  each  property 
into  his  aetnal  pooMasion,  and  to  keep  it  nnder  his  control  and 
have  it  forthcoming  to  answer  the  Judgment  of  the  court;  and 
for  a  neglect  of  this  duty  each  officer  and  his  sureties  are  liable 
to  the  party  injured  thereby. 

2.  :  :  CoBTS.     Where  an  officer  seises  the  property  of  a 

defendant  on  a  writ  of  attachment  he  may  lawfully  retom  as 
costs  in  the  attachment  proceeding  all  the  actaal,  necessary,  and 
reasonable  charges  and  expenses  which  he  has  incurred  in  the 
taking  possession,  remoTsl,  and  preserTation  of  the  attsohed 
property. 

3.  Attachment :  Costs.    On  the  discharge  of  an  attachment  the 

costs  and  expenses  incident  thereto  should  ordinarily  be  taxed 
to  the  party  suing  out  the  attachment 

Error  from  the  district  court  of  Madison  county.  Tried 
below  before  Powers,  J. 

Ttumcu  D,  Orane^  for  plaintiff  in  errpr: 

The  authority  to* tax  costs  is  strictly  statutory.  Every 
item  entered  against  a  party  must  find  its  warrant  in  aome 
statutory  provision.  There  is  no  statutory  authority  per- 
mitting an  officer  to  return  as  fees,  or  a  court  to  tax  as  oostiy 
anything  for  the  care  or  custody  of  attached  property  upon 
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dissolatioD  of  the  attachment  {Beed  v.  Smithy  25  Neb.,  64; 
Otnesee  County  Savings  Ba/ak  o.  Ottawa  Cinsuit  Judge^  54 
Mich.y  305;  Stanton  Cov/aty  v.  Madison  Cdunty,  10  Neb., 
308;  Cramer  V.  Oppmdein,  27  Pac.  Rep.  [CJolo.],  713.) 

Allen^  Beed  &  EVie^  wnira. 

Bagan,  C. 

William  Deering  &  Co.  sued  John  A.  Wisherd,  at  law, 
in  the  district  court  of  Madison  county  and  at  the  same 
time  caused  an  attachment  to  be  issued  for  the  seizure  of 
Wisherd's  property.  On  the  26th  day  of  September,  1890, 
the  sheriff,  by  virtue  of  the  writ  of  attachment,  seized  and 
took  into  his  possession  the  following  property  belonging 
to  Wisherd :  Two  stacks  of  hay,  twenty-nine  head  of  hogs, 
flhoats,  and  pigs,  three  colts,  one  team  of  bay  mares,  five  head 
of  horses  and  ponies,  eight  head  of  cows,  heifers,  and  calves, 
one  bull,  two  hundred  acres  of  corn — standing  in  the  field — 
thi'ee  listers,  one  tricycle  plow,  two  wagons,  one  hay  rack, 
one  set  of  harness.  This  property  the  sheriff  retained  in 
his  possession  until  the  22d  day  of  April,  1891,  on  which 
date  he  returned  it  to  Wisherd,  the  court  having  on  said 
date  dissolved  the  attachment  The  sheriff,  on  his  return 
to  the  writ  of  attachment,  charged  in  the  attachment  suit 
the  following  bill  of  costs: 

Service  and  return |0  50 

Copy 25 

Mileage 1  50 

Making  levy 1  00 

Calling  appraisers 50 

Swearing  the  same 60 

Fees  of  the  same 4  00 

Making  appraisement 1  00 

Taking  care  of  and  feeding  horses  and  cattle  from 
Sep.  26,  1890,  to  April  22,  '91,  209  days  at 

$2.00  per  day 418  00 

50 
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Husking  200  acres  of  corn,  estimated  at  2,000 

bushels,  at  .06  per  bushel $100  00 

7  trips  to  Wisherd's  ranch,  28  miles 2  80 

Expenses  to  Omaha  and  return 20  00 

Total $650  05 

Bec'd  of  plaintiff's  attorney 2  00 

Balance $548  05 

The  district  court,  on  motion  of  Wisherd,  made  an  order 
taxing  these  costs  to  Deering  &  Co.,  and  to  reverse  this 
order  the  latter  have  prosecuted  to  this  court  a  petition  in 
error. 

1.  It  is  first  argued  that  the  finding  and  judgment  of 
the  district  court  are  not  supported  by  sufiBcient  evidence. 
This  contention  is  especially  directed  to  the  items  of  $418 
and  $100,  charged  by  the  sheriff  for  taking  care  of  the 
live  stock  and  husking  the  standing  corn.  The  evidence 
is  undisputed  that  the  sheriff  .caused  the  standing  com  U> 
be  husked,  and  that  he  employed  a  man  and  put  him  in 
charge  of  all  the  property  levied  upon  the  day  it  was  seized 
and  kept  him  in  charge  of  the  same  until  the  attachment 
was  discharged.  Whether  the  expenses  incurred  by  the 
sheriff  in  feeding  and  taking  care  of  the  live  stock  and 
the  prices  paid  by  him  for  husking  the  corn  were  reason* 
able  charges  and  expenditures  was  a  question  submitted  to 
the  court  on  conflicting  evidence;  but  such  evidence  sup* 
ports  the  finding  of  the  court. 

2.  Counsel  for  plaintiff  in  error  next  says  that  ''there 
is  no  statutory  authority  permitting  an  officer  to  return  as 
fees  or  a  court  to  tax  as  costs  anything  for  the  care  or  cus- 
tody of  attached  property;  but  counsel  have  overlooked 
the  statute.  Section  26,  chapter  28,  Compiled  Statutes,  is 
as  follows:  ''That  in  all  cases  where  writs  of  attachment 
against  property  are  issued  the  officers  to  whom  such  writ 
is  directed  for  service  shall  be  empowered  to  demand  in 
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advance  and  receive  before  said  service  the  regular  fees  for 
service  of  papers  and  in  addition  thereto  a  sum  of  money 
sufficient  to  defray  the  expenses  incurred  for  work  and  la- 
bor in  the  taking  possession  of  or  removal  of  the  property 
ordered  attached  and  for  the  safe  keeping  thereof,  said  sum 
to  be  taxed  in  the  costs/'  If  the  sheriff  might  lawfully 
demand  of  Deering  &  Co.,  in  advance,  a  st/m  of  money 
sufficient  to  defray  the  expense  of  taking  possession  of  and 
preserving  the  property  attached,  it  logically  follows  that 
he  might  lawfully  return  as  costs  in  the  attachment  suit  all 
actual  necessary  and  reasonable  charges  and  expenses  which 
he  had  incurred  in  the  taking  possession,  removal,  and 
preservation  of  the  attached  property.  In  the  case  at  bar, 
as  already  stated,  a  part  of  the  attached  property  was  200 
acres  of  standing  corn.  The  district  court  was  of  opinion, 
and  we  agree  with  him,  that  the  sheriff  kept  within  the 
line  of  his  duty  when  he  caused  this  corn  to  be  husked 
and  thus  preserved.  The  sheriff  hired  a  man  to  husk  this 
com,  and  the  preponderance  of  the  evidence  is  with  the 
finding  of  the  court  that  the  price  paid  was  a  fair,  reasona- 
ble, and  usual  price  for  husking  such  a  crop  as  this  was. 
The  sheriff  kept  the  attached  stock  on  the  ranch  where  it 
was  when  attached,  and  hired  a  man  at  the  rate  of  |2  per 
day  to  look  after  this  stock,  preserve  it,  keep  it  together 
and  feed  it,  and  the  court  found,  and  the  evidence  supports 
his  finding,  that  this  was  a  necessary  and  reasonable  pre- 
caution on  the  part  of  the  sheriff,  and  that  the  price  he  paid 
the  man  hired  was  a  reasonable  and  fair  compensation.  It 
is  the  duty  of  an  officer  who  seizes  personal  property  under 
an  execution  or  a  writ  of  attachment  to  take  such  property 
into  his  actual  possession,  and  to  keep  it  under  his  control 
and  have  it  forthcoming  to  answer  the  judgment  of  the 
court,  and  for  a  neglect  of  this  duty  such  officer  and  his 
sureties  would  be  liable  to  the  party  injured  thereby.  It 
would  be  an  intolerable  hardship  for  the  law  to  require  of 
an  officer,  when  he  should  seize  personal  property  in  obedi- 
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•enoe  to  a  writ  of  attachment,  to  preserve  it  at  his  peril  and 
at  the  same  time  deny  to  him  a  reimbarsement  of  the  act- 
ual necessary  and  reasonable  expenses  incurred  in  per- 
forming his  duties.  It  was  to  prevent  jast  such  an  injustice 
that  the  legislature  enacted  the  statute  quoted  above.  The 
judgment  of  the  district  court  is 

Affibiced. 


\46  7841 
•40  7S3' 
46    7S4 

®^t_J!£    State  of  Nebraska,  ex  rel.  George  Hocknbll,  v. 

George  W.  Roper  et  al. 

Filed  January  16,  1895.*    No.  7387. 

1.  Belooatioii  of  County  Seat:  Constbuctiok  of  Statutb. 
Section  1,  article  3,  chapter  17,  Compiled  Statntes,  1893,  cod- 
Btraed,  aod  held,  (1)  tliat  within  tho  meaning  of  this  statute  a 
county  seat  shall  not  be  relocated  in  any  place  nnlesB  three-fifths 
of  aU  the  electors  of  the  coanty  shall  express  their  will  to  that 
eifect  by  their  rotes  at  an  election  held  for  that  purpose ;  (3) 
that  the  law  presumes  when  such  an  election  is  held  all  the 
electors  of  the  coanty  rote  at  such  election. 

^  :  Elections:  Mandamu&     In  a  mandamus  proceeding  to 

compel  the  officers  of  Red  Willow  county  to  remore  their  offices 
to,  and  perform  the  duties  of  their  office  at,  the  city  of  McCook 
the  application  alleged:  '*That  on  the  Ist  of  August^  1892,  a 
special  election  was  held  in  said  county  for  the  relocation  of  the 
county  seat  thereof;  that  the  county  seat  at  that  time  and  for 
more  than  five  years  prior  thereto  had  been  located  at  the  city 
of  Indianola;  that  neither  previous  to  nor  since  said  date  had 
any  election  been  held  in  said  county  for  the  relocation  of  the 
county  seat  thereof;  that  the  canrass  of  the  rotes  cast  at  such 
election  showed  the  following  results:  Votes  in  faror  of  Indian- 
ola, 867;  votes  in  favor  of  McCook,  1,339;  rejected  ballots,  1; 
blank  ballots,  3;  ballots  written  for  McCook  and  not  counted,  2; 
ballots  not  accounted  for,  25;  total  number  of  names  of  electors 
on  poll-books,  2,237.''  Held,  (1)  That  the  twenty-five  halloto 
"not  accounted  for''  constituted  a  part  of  the  **  vote  cast  "at 

*  Publication  withheld  pending  rehearing.    See  46  Neb.,  730. 
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ibe  election,  wiibin  the  mertning  of  the  ntatate;  (2)  that  the  law 
prcsainee  that  every  elector  whose  Dame  appears  upon  the  poll- 
books  was  present  and  voted  at  the  election;  (3)  that  In  order 
for  the  result  of  the  election  to  locate  the  connty  seat  at  McCbok 
three-fifths  of  2,937  votes  must  have  lieen  east  in  favor  of  that 
eity;  (4)  that  as  the  application  failed  to  show  snch  fact  it  did 
not  state  a  canse  of  action. 

3.  Elections:  Result.     StaU  v.  Bechel,  22  Neb.,  168,  reaffirmed. 

Original  application  for  mandamus  to  compel  the 
county  officers  of  Red  Willow  county  to  remove  their  of* 
fices  from  Indianola  to  McCook.     Writ  denied. 

Marquetty  Deweese  &  Hali,  A.  J.  Riitenhotise,  and  W.  8^ 
Morlarif  for  relator. 

8.  R.  Smith,  W.  R.  Starr^  H.  W.  Keyea,  Reese  &  Gilkeson,^ 
and  Sidney  Dodgey  contra. 

Ragan,  C. 

This  is  an  application  for  a  peremptory  writ  of  mail* 
damns  to  compel  the  respondents,  who  are  officers  of  Red 
Willow  county,  to  forthwith  remove  their  oflBoes  from  the 
city  of  Indianola  to  the  city  of  MoCook,  in  said  county^ 
and  to  hold  their  offic*es  and  perform  their  res|>ective  duties 
as  such  officers  at  said  city  of  McCook.  It  is  alleged  in 
the  petition  or  application  that  on  the  Ist  of  August,  1892,. 
a  special  election  was  held  in  said  county  for  the  relocation 
of  the  county  seat  thereof;  that  the  only  places  voted  for 
at  said  election  were  the  city  of  McCook  and  the  city  of 
Indianola;  that  the  county  seat  of  Red  Willow  county  was 
at  the  time  of  holding  said  election,  and  for  more  than  five 
years  prior  to  that  time  had  been,  located  in  the  city  of 
Indianola;  and  that  neither  previous  to  nor  since  August 
1,  1892,  had  any  election  been  held  in  said  Red  Willow 
county  for  the  relocation  of  the  county  seat  thereof.  The 
application  further  alleges  that  at  said  special  election  there 
were  cast  for  the  relocation  of  the  county  seat  of  said 
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<x>UDt7  1^341  votes  in  favor  of  relocating  the  county  seat 
at  the  city  of  McCook,  and  867  votes  in  favor  of  relocate 
ing  said  county  seat  at  said  city  of  Indianola.  The  appli- 
cation  further  alleges:  ''At  said  election  more  than  three- 
fifths  of  all  the  votes  cast  were  for  the  relocation  of  the 
county  seat  of  said  county  at  said  city  of  McCook.  On 
the  4th  and  5th  days  of  August,  1892,  said  votes  were 
duly  canvassed.  A  true  copy  of  the  canvass  of  said  votes 
which  was  duly  published  or  declared  and  the  return  of 
the  canvassing  board  of  the  votes  cast  at  said  election  is  as 
follows :  For  the  relocation  of  the  county  seat — At  In- 
dianola, 867  votes;  at  McCook,  1,339  votes;  ballots  not 
reported  or  accounted  for,  25;  ballots  rejected,  1;  blank 
ballots,  3;  ballots  written  for  McCook  and  not  counted,  2; 
total  vote,  2,237/' 

Does  this  petition  or  application  state  facts  sufficient  to 
<x>nstitute  a  cause  of  action?  It  will  be  observed  from  the 
quotations  made  above  from  the  application  that  at  the 
special  election  for  the  purpose  of  relocating  the  county 
seat  there  were  cast  at  said  election  2,237  votes.  Section 
1,  article  3,  chapter  17,  Compiled  Statutes,  1893,  provides 
that  where  an  election  is  held  for  the  purpose  of  relocating 
the  county  seat  of  a  county,  "Any  place  receiving  three- 
fifths  of  all  the  votes  cast  shall  become  and  remain  *  * 
the  county  seat  of  said  county."  The  theory  of  the  relator 
«eems  to  be  that  as  Indianola  and  McCook  together  re- 
<;eived  2,206  votes,  and  that  more  than  three-fifths  of  these 
were  cast  in  favor  of  McCook,  therefore  the  result  of  the 
-election  was  to  relocate  the  county  seat  at  the  latter  citj. 
Is  this  the  correct  construction  of  the  statute  just  quoted; 
or,  does  the  statute  mean  that  the  county  seat  shall  be  de- 
clared relocated  at  that  place  which  receives  three-fifths  of 
all  the  votes  cast  at  the  election  held  for  the  purpose  of  re- 
locating the  county  seat? 

Section  5,  article  10,  of  the  constitution  provides:  ''The 
legislature  shall  provide  by  general  law  for  township  or- 
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gaoizatiou,  under  which  any  county  may  organize  when- 
ever a  majority  of  the  l^al  voters  of  such  county  voting 
at  any  general  election  shall  so  determine/'  A  proposition 
to  adopt  township  organisation  was  submitted  to  the  voters 
of  Lancaster  county  at  the  November,  1877,  election.  At 
the  election  held  at  that  time  there  were  cast  2,451  votes; 
952  were  cast  in  favor  of/ and  601  votes  were  cast  against^ 
the  proposition.  The  county  commissioners  refused  to 
<!omplete  township  organization  as  provided  by  the  law, 
and  application  was  made  to  this  court  for  a  peremptory 
writ  of  mandamus  to  compel  the  county  commissioners  of 
Lancaster  county  to  complete  township  organization  in  said 
county  by  dividing  the  county  into  towns  and  appointing 
town  officers,  etc.;  and  this  court,  construing  the  constitu- 
tional provision  quoted  above,  held  that  in  order  to  adopt 
township  organization  a  majority  of  all  the  legal  voters  of 
the  county  voting  at  the  election  must  be  recorded  in  favor 
of  township  organization.  (See  State  v,  Ccvnty  Commission^ 
ers  of  Lancaster  County,  6  Neb.,  474.) 

Section  2  of  article  11  of  the  constitution  of  the  state, 
entitled  ''Miscellaneous  Corporations/'  provides:  ''No such 
general  law  shall  be  pai^sed  by  the  legislature  granting  the 
right  to  construct  and  operate  a  street  railroad  within  any 
<!ity,  town  or  incorporated  village  without  first  requiring 
the  consent  of  a  majority  of  the  electors  thereof."  Section 
4,  article  7,  chapter  72,  Compiled  Statutes,  provides  that 
the  question  of  the  consent  of  a  majority  of  the  electors 
of  any  municipality  to  the  construction  and  operation  ot 
a  street  railroad  in  its  limits  should  be  determined  by 
submitting  the  question  to  the  electors  of  such  munici- 
pality; and  by  section  5  of  said  article  it  was  also  pro- 
vided that  such  election  should  be  held  in  the  same  manner 
iind  at  the  same  places  as  the  general  city  elections,  and 
the  returns  should  be  canvassed  by  the  council  of  said  city 
and  the  result  declared;  "and  if  a  majority  of  the  votes 
oast  at  such  election  shall  be  in  favor  of  the  constructing 
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and  operatiDg  such  proposed  street  railroad,  the  counoil  shall 
cause  the  city  clerk  to  make  oat  a  certificate  of  the  result, 
stating  that  the  consent  of  a  majority  of  the  electors  of  such 
city  has  been  given  to  the  oonstmctiog  and  operating  <^ 
such  railroad/'  (Session  Laws,  1877,  p.  136,  sec  6.)  The 
Omaha  &  South  Omaha  Street  Kail  road  Company  applied 
to  the  electors  of  the  city  of  Omaha  for  consent  to  construct 
and  operate  a  street  railroad  in  the  streets  of  said  city.  The 
question  as  to  whether  the  electors  of  said  city  would  consent 
to  such  request  of  the  street  railroad  company  was  submitted 
to  and  voted  upon  by  the  electors  of  said  city  at  the  general 
election  held  therein  on  the  3d  of  May,  1887.  There  were 
8,146  votes  cast  at  such  general  election.  On  the  question 
of  consent  to  the  street  railroad  company  to  build  and  op* 
erate  its  road  in  the  streets  there  were  cast  1,650  votes,  of 
which  1,470  were  in  the  affirmative  and  180  in  the  n^a- 
tive.  The  result  of  the  election  having  been  certified  to 
the  city  council^  that  body  refused  to  cause  the  clerk  of  the 
.  city  to  certify  to  the  street  railroad  company  the  necessary 
consent  for  it  to  operate  and  build  its  street  railway  in  the 
streets  thereof,  but  on  the  contrary  declared  that  the  con- 
sent of  the  electors  of  the  city  that  the  street  railroad  com- 
pany might  build  and  operate  its  road  had  not  been  given. 
The  street  railroad  company  then  made  application  to  this 
court  for  a  peremptory  writ  of  mandamus  to  compel  the 
city  council  and  city  clerk  of  the  city  of  Omaha  to  make 
out  a  certificate  of  the  result  of  the  election,  stating  that  the 
consent  of  the  majority  of  the  electors  of  said  city  had  been 
given  to  the  street  railroad  company  to  construct  and  oper- 
ate its  street  railway  in  the  streets  of  said  city;  and  this 
court,  construing  said  section  5  quoted  above,  held  that  as 
the  majority  of  all  the  votes  cast  at  the  election,  or  more 
than  one-half  of  8,146  votes,  were  not  cast  in  favor  of  the 
street  railway  company,  the  result  of  the  election  did  not 
confer  the  consent  of  the  electors  of  the  city  of  Omaha 
upon  the  street  railway  company  to  construct  and  operate  its 
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road  in  the  streets  of  said  city.  (See  State  v.  Bechel^  22  Neb., 
158.)  This  case  is  decisive  of  the  question  at  bar.  Here 
the  application  shows  that  at  the  election  held  for  the  pur- 
pose of  relocating  the  county  seat  of  Red  Willow  county 
there  were  cast  at  such  election  2,237  votes,  and  in  order 
for  the  result  of  this  election  to  relocate  the  county  seat  at 
McCook  three-fifths  of  all  the  votes  cast  at  the  election, 
or  three-fifths  of  2,237  votes,  must  have  been  cast  in 
favor  of  McCook.  The  meaning  of  the  law  is  that  a 
county  seat  of  a  county  shall  not  be  relocated  at  any  place 
unless  three-fifths  of  all  the  electors  of  the  county  shall  ex- 
press their  will  to  that  effect  by  their  votes  at  an  election 
held  for  that  purpose;  and  the  law  presumes  that  when 
such  an  election  is  held  that  all  the  electors  of  the  county 
vote  at  such  election.  The  votes  cast  for  Indianola  and 
for  McCook,  the  three  blank  ballots  cast,  the  one  ballot 
rejected,  and  the  two  ballots  written  for  McCook  and  not 
connted  do  not  constitute  the  entire  vote  oast.  There  were 
on  the  poll-books  of  the  various  voting  places  reoorde<l  as 
voting  the  names  of  2,237  electors.  The  votes  of  all  these 
electors  are  account^  for  except  twenty-five;  but  as  the 
twenty-five  electors  registered  as  voting,  we  must  presume 
they  voted  either  blank  ballots  or  for  some  place  other  than 
either  McCook  or  Indianola.  Those  ballots,  though  unac- 
counted for,  constitute  a  part  of  the  whole  vote  cast,  within 
the  meaning  of  the  statute;  in  other  words, a  name  registered 
on  the  poll-book  is  a  vote  oast.  The  law  requires  the 
clerks  of  an  election  to  enter  on  the  poll-books  the  name 
of  each  elector  at  the  time  he  votes.  We  cannot  presume 
that  the  clerks  of  this  election  entered  upon  the  poll-l)ooks 
the  names  of  twenty-five  electors  who  in  fact  were  not 
present  and  did  not  vote.  On  the  contrary,  we  must  pre- 
sume that  every  elector  whose  name  appears  u|^>on  the  poll- 
books  was  present  and  voted  at  the  electiou.  {SUngerUmd 
V.  Norton,  61  N.  W.  Rep.  [Minn.],  322.)  The  writ  is  de- 
nied and  the  application  dismissed. 

Writ  denied. 
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tS  410  Stats  of  Nebraska,  ex  BEii.  George  Hocknell,  v. 


George  W.  Roper  et  al. 

Filed  January  9,  1896.    No.  7387. 

Belooatton  of  County  Seat:  Elsotions:  Fraud:  ICax- 
DAHU&  On  an  appUoation  for  a  mandamus  to  compel  Clie  i^ 
moTal  of  a  ooontj  seat  in  panaanoe  of  the  declared  reeait  of  a 
caDvaaBof  the  vote  on  the  question  of  relocation,  the  oonrt  can- 
not go  behind  the  retnme  and  inTestigate  iasnes  of  fraad  and 
illegalitj  in  the  manner  of  condncting  the  election. 

:  :  :  Pleading.    An  answer  in  each  a  can 


tendering  snch  iosnes  presents  no  defense. 


8.  :  :  Mandamus.    In  an  appropriate  case  the  court 

will  bj  mandamus  enforce  the  prima  facie  right  established  bj 
the  canyass,  but  it  will  not  determine  the  nltimate  right 

Rehearing  of  origioal  appHcatioir'  for  mandamtu  to 
compel  the  oounty  ofBoera  of  Red  Willow  county  to  re- 
move their  offices  from  Indianola  to  McCook.  For  former 
opinion,  see  46  Neb.,  724.  Heard  on  motion  of  relator  to 
strike  out  portions  of  the  answers.  The  issues  are  stated 
by  the  commissioner.     Motion  guMained. 

J.  W.  Deweese^  A.  J.  BiUenhouse,  and  W.  &  Morion^  for 
relator : 

The  material  matters  set  forth  in  the  answers  which  the 
relator  has  moved  to  strike  out  involve  the  decision  of  a 
political  question,  and  may  not  be  tried  in  a  court  upon 
which  jurisdiction  has  not  been  conferred  by  the  legisla- 
ture. {Wright  V.  FawceU,  42  Tex.,  203;  Parmder  t. 
Bourne,  35  Pac.  Rep.  [Wash.],  586;  State  v.  Dortdi,  41 
La.  Ann.,  846;  State  v.  PoRee  ./w-y,  43  La.  Ann.,  1009; 
Reynolds  &  Henry  Ckmstruction  Co.  v,  Polioe  Jury,  44  La. 
Ann.,  863;  Dickey  v.  Reed,  78  III.,  26L) 
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The  supreme  court  has  do  original  jarisdiotion  in  election 
cases.  {iliUer  v,  Wheeler  and  Crawford  v.  Nanris,  33  Neb., 
766;  Bell  v.  Timplin,  26  Neb.,  249;  ScoU  v.  McGuire,  15 
Neb.,  305.) 

An  election  cannot  be  contested  in  a  mandamus  proceed- 
ing, and  in  such  a  case  the  court  will  not  go  behind  the  re- 
turns and  inquire  into  the  legality  of  the  votes  cast.  (Cayn- 
eron  v.  Parker ^  38  Pac.  Rep.  [Okla.],  14;  Stofe  v,  DodsoUj 
21  Neb.,  218;  StaJte  v.  Jaynea,  19  Neb.,  161;  HauHon  v. 
Steele,  28  S.  W.  Rep.  [Ky.],  662;  8taU  v.  Nemaha  County, 
10  Neb.,  32;  State  v.  Powell,  10  Neb.,  48;  MoOee  v.  State, 
32  Neb.,  149;  StaU  v.  Palmer,  10  Neb.,  203;  Andereonv. 
Cdhon,  1  Neb.,  172;  State  v.  Plambeek,  36  Neb.,  404; 
Hagge  v.  State,  10  Neb.,  51 ;  StaU  v.  Steams,  11  Neb.,  106; 
State  V.  Peacock,  16  Neb.,  442;  ^U  v.  WUean,  24  Neb., 
139;  StaJte  v.  Elder,  31  Neb.,  169.) 

The  interveners  had  another  adequate  remedy  at  law,  and 
therefore  cannot  try  in  this  action  the  material  matters 
moved  to  be  stricken  out  of  their  answers,  in  mandamus 
proceedings.  (-4nd<r«on  v.  Co&on,  1  Neb.,  172;  State  v.  Mc- 
Crillus,  4  Kan.,  250;  Eyke  v.  Lange,  63  N.  W.  Rep. 
[Mich.],  635;  ExparU  Heath,  3  Hill  [N.  Y.],  42;  Com- 
missioners of  Yorktown  v.  People,  66  III.,  339;  Exoelsior 
Mutual  Aid  Association  v.  Riddle,  91  Ind.,  84.) 

The  district  court  had  original  jurisdiction  to  try  the 
contest  of  the  county  seat  election.  {Scott  v,  McOuire,  16 
Neb.,  305;  Burke  v.  Petry,  26  Neb.,  414;  Ayers  v.  Moan, 

34  Neb.,  210;  Crews  v.  Coffman,  36  Neb.,  824;  Oihson  v. 
Trinity  County,  22  Pac.  Rep.  [Cal.],  225;  Albert  v.  Twohig, 

35  Neb.,  568;  Bigrjs  v.  Mc Bride,  21  Pac.  Rep.  [Ore.].  878; 
Packard  v,  Richardson,  17  Mass.,  143;  Curtis  v.  Leavitt, 
15  N.  Y.,  217;  People  v.  FUch,  1  Cal.,  523.) 

Where  the  statute  prescribes  a  specific  and  adequate 
Teme<iy,  this  must  be  pursued  to  the  exclusion  of  all  other 
remedies.  (State  v.  Stewart,  26  O.  St.,  216.) 
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8.  B.  Smith,  W.  B.  Starr,  H.  W.  Keyes,  and  Beese  &  OiU 
keson,  contra: 

In  answering  to  the  merits  the  relator  waived  his  right 
to  be  heard  upon  the  motion.  (Code  or  Civil  Prooedure, 
sec.  92;  BeU  v.  Sherer,  12  Neb.,  41 1 ;  Moore  v.  Glover,  16 
N.  E.  Rep.  [Ind.],  163;  Ludlow  v.  Ludlow,  9  N.  E.  Bep. 
[Ind.],  769.) 

Statutes  providing  for  contests  of  election,  unless  dearlj 
exclusive,  are  only  cumulative  remedies.  (High,  Extraor- 
dinary Remedies,  sec  624;  McCrary,  Elections,  sec.  334.) 

Before  a  writ  of  mandamus  will  issue  the  oourt  has  a 
right  to  inquire  into  every  fact  necessary  to  determine 
whether  or  not  the  relator  is  entitled  to  the  relief  prayed 
for,  and  to  that  eud  may  go  behind  the  certificate  and  re- 
turns. {StaU  V.  Barber,  32  Pac  Rep.  [Wyo.],  14;  Peopls 
V.  Bice,  129  N.  Y.,  390.) 

The  election  of  a  person  to  an  office  who  does  not  possess 
the  requisite  qualifications,  gives  him  no  right  to  hold  the 
office  or  to  claim  a  certificate  of  election,  and  the  court  will 
go  behind  the  returns  and  hear  evidence  upon  issue  joined. 
{State  V.  Albin,  44  Mo.,  346 ;  State  v.  J^evens,  23  Eiin., 
466;  State  v.  Newman,  91  Mo.,  445;  SlaU  v.  Williamg,  99 
Mo.,  291;  State  v.  McGregor,  44  O.  St.,  628;  StaU  v.  Le- 
sueur,  103  Mo.,  263;  Sherburne  v.  Horn,  46  Mich.,  160) 

The  legality  of  the  election  of  relator  may  be  tested  in 
mandamus  proceedings.  {Kimball  v.  Lamprey,  19  N.  H., 
215;  Walter  v.  Belding,  24  Vt.,  668;  Burr  v.  Norton,  25 
Conn.,  103.) 

On  a  petition  for  mandamus  to  compel  a  county  clerk  to 
remove  his  records  to  a  place  claimed  to  have  been  desig- 
nated as  the  permanent  county  seat,  ^he  facts  stated  in  the 
petition  are  traversable,  and  a  peremptory  writ  should  not 
issue.  Where  fraud  and  corruption  are  set  up  and  allied 
in  the  answers  of  the  respondents,  the  court  should  permit 
the  same  to  be  proved.  {State  v.  Avery,  14  Wis.,  133;  StaU 
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V.  Grace,  26  Pac.  Rep.  [Ore.],  382;  State  v.  Thatch,  6  Neb., 
94;  Stale  v.  Marstan,  6  Kan.,  524;  State  v.  Stevens,  23 
Kan.,  456 ;  People  v.  Janes,  20  Cal.,  50 ;  Keough  v.  Board 
of  Aldermen  of  Holyoke,  31  N.  E.  Rep.  [Mass.],  387; 
HwUer  V.  State,  14  Neb.,  506 ;  Boren  v.  Smith,  47  III.,  482; 
Stale  V.  Hamilton  County,  35  Kan.,  640 ;  Mc  Whirter  v. 
Brainard,  5  Ore.,  426;  Calaveras  County  v.  Brookway,  30 
Cal.,  326 ;  StaU  v.  Saxton,  11  Wis.,  25;  State  v.  Larrabee, 
1  Wifl.,  178 ;  Attorney  General  v.  FUzpatrick,  2  Wis.,  397; 
Stale  V.  Lean,  9  Wis.,  254;  State  v.  Fetter,  12  Wis.,  632.) 

Where  the  record  shows  an  honest  dispute  as  to  a  mate- 
rial fact,  the  writ  should  not  issue.  {People  v.  Board  of 
Police  of  City  of  New  York,  13  N.  E.  Rep.  [N.  Y.],  920; 
StaU  V.  Washington  County,  2  Chand.  [Wis.],  250 ;  Free 
Press  Association  v.  Nichofs,  45  Vt.,  7 ;  People  v.  Salomon, 
46  III.,  419;  People  v.  Mayor  of  Chicago,  51  III.,  28; 
Commissioners  of  Yorktown  v.  People,  66  111.,  339;  Spring- 
field &  L  S.  R.  Co.  V.  Wayne  County,  74  111.,  27 ;  People 
V.  Trustees  of  Schools,  86  III.,  613 ;  People  v.  Town  of  Old- 
town,  88  111.,  202 ;  State  v.  New  Haven  &  North  Hampton 
Co.,  45  Conn.,  331  ;  State  Board  of  Education  v.  City  of 
West  Point,  60  Miss.,  638  ;  Sabine  v.  Rounds,  50  Vt.,  74; 
Cook  V.  Town  of  Peacham,  50  Vt.,  231 ;  Tyler  v.  Taylor, 
29  Gratt.  [Va.],  765;  Townes  v.  Nichols,  73  Me.,  516; 
People  V.  Auditor  General,  36  Mich.,  271.) 

Where  an  officer  has  been  illegally  elected,  mandamus 
will  not  issue  to  aid  him  in  getting  possession  of  the  office. 
(Cbllins  V.  State,  8  Ind.,  344;  Gulick  o.  New,  14  Ind.,  93.) 

Sidney  Dodge,  also  for  respondents. 

Irvine,  C. 

This  is  the  same  case  which  was  before  the  court  some 
mouths  ago  and  in  which  an  opinion  was  filed  denying  the 
writ  prayed  for.  {&ate  v.  Roper,  46  Neb.,  724.)  The  de- 
oiaioD  was  baaed  upon  the  ground  that  the  application  did 


734  NEBRASKA  REPORTa  [Vou  46 


state  ▼.  Boper. 


not  show  that  the  relator  was  entitled  to  the  relief  sought. 
A  rehearing  was  allowed  on  relator's  motion.  Certain  pe- 
titions of  intervention^  aooompanied  by  answers^  were  filed, 
and  the  case  is  now  presented  on  the  motion  of  the  relator 
to  strike  out  portions  of  these  answers.  The  former  opin- 
ion discloses  the  material  allegations  of  the  application. 
The  intervenors  are  certain  county  officers  not  named  as  re* 
spondents  in  the  application,  and  certain  citizens,  electors 
and  taxpayers  of  Bed  Willow  county,  who  all^e  that  as 
such  they  are  interested  in  the  retention  of  the  county  seat 
at  Indianola.  The  answers  are  substantially  alike.  They 
admit  the  calling  of  the  election  and  the  facts  rendering  the 
call  legal ;  admit  that  the  only  places  voted  for  were  Mc- 
Ck)ok  and  Indianola;  admit  the  institution  in  the  district 
court  of  a  contest  of  the  election  and  an  appeal  to  the  su- 
preme court,  and  allege  that  the  supreme  court  dismissed 
the  whole  case  for  want  of  jurisdiction  in  either  court^  and 
admit  the  official  capacity  of  the  original  respondents.  The 
other  allegations  are  denied.  The  interveners  further  allege 
that  the  total  number  of  votes,  legal  and  ill^al,  was  2,237, 
of  which  there  were  but  1,339  for  McCook,  being  less  than 
three-fifths  of  the  whole  number  of  votes  cast.  So  far  the 
answers  are  not  attacked.  The  motion  goes,  however,  tt> 
all  the  rest  of  the  answers,  the  allegations  of  which  are^  in 
brief,  as  follows:  That  the  county  owns  land  and  a  commo- 
dious court  house  and  jail  in  Indianola,  and  no  buildings 
or  other  property  at  McCook ;  that  Indianola  has  a  more 
convenient  geographical  location,  and  that  a  majority  of  the 
citizens  and  electors  do  not  desire  the  removal  of  the  county 
seat.  These  allegations  must  clearly  be  stricken  out.  If 
the  requisite  number  of  voters  at  a  valid  election  expressed 
themselves  in  favor  of  removal,  it  is  clear  that  a  removal 
cannot  be  defeated  in  subsequent  judicial  proceedings  oo 
the  ground  last  stated.  The  question  before  the  court  can- 
not go  farther  than  the  ascertainment  of  the  l^al  expression 
of  the  electors'  desires  when  the. election  was  held.     It  can- 
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not  extend  to  matters  of  convenience  and  present  wish 
of  the  electors.  Further,  the  interveners  charge  that  Mo- 
Cook  was  a  city  of  more  than  2,600  inhabitants,  and  that 
there  was  no  registration  of  the  voters  therein ;  that  a  large 
number  of  ill^al  votes  for  McCook  were  cast  in  certain 
predncts;  that  the  relators  and  others  offered  rewards  and 
bribes  for  votes  for  McCook  in  the  way  of  pledges  of  money 
and  land  for  a  court  house;  that  certain  voters  were  bribed 
to  vote  for  McCook ;  that  void  ballots  were  counted  for 
McCook,  and  that  challengers  were  wrongfully  kept  from 
the  polls.  The  motion  to  strike  out  these  all^ations  pre- 
aenta  the  question  whether  in  an  application  for  a  mandamus 
of  this  character  the  court  may  go  behind  the  returns  and 
inquire  into  the  l^ality  of  the  election. 

In  an  early  case  in  this  court  {Anderson  v.  CoUony  1 
Neb.,  172)  there  was  an  application  to  compel  a  county 
treasurer  to.  pay  over  to  the  relator,  who  claimed  to  have 
been  elected  school  district  treasurer,  moneys  to  which  the 
school  board  was  entitled.  The  answer  alleged  facts  in 
contravention  of  the  l^ality  of  the  relator's  election.  The 
case  was  heard  on  these  pleadings.  This  court  held  that 
the  pleadings  disclosed  that  there  was  a  dispute  as  to  the 
right  to  the  office;  that  such  a  question  could  not  be  tried 
on  an  application  for  a  mandamus^  and,  therefore,  dismissed 
the  petition.  State  v.  Thatoh,  5  Neb.,  94,  was  an  applica- 
tion similar  to  this.  The  answer  alleged  in  general  terms 
and  upon  information  and  belief  that  the  election  was 
fraudulent  and  illegal.  The  court  held  that  the  answer, 
by  failing  to  state  the  facts  on  which  the  charge  of  fraud 
was  based,  was  insufficient,  and  therefore  awarded  the  writ, 
adding  obiter ^  that  if  it  were  made  to  appear  clearly  that  a 
sufficient  number  of  illegal  votes  had  been  cast  in  favor  of 
the  successful  town  to  give  it  a  majority,  this  would  be  suf- 
ficient cause  for  the  court  to  refuse  its  aid.  In  view  of  the 
decision  in  Anderson  v,  Oolson^  supra,  we  take  it  that  what 
was  in  the  mind  of  the  court  was  tliat  if  a  sufficient  an- 
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swer  of  such  a  character  was  filed,  the  court  would  not  try 
the  issues  in  the  mandamtig  case  but  would  pursue  the 
course  adopted  in  Anderson  v.  Cblsonj  dismiss  the  case,  and 
leave  the  parties  to  appropriate  proceedings  to  determine 
the  validity  of  the  election. 

In  People  o.  Hamilton  Country  3  Neb.,  244,  the  applica- 
tion was  similar  to  that  before  us,  and  the  writ  was  denied 
because  no  suflBcient  notice  had  been  given  of  the  election. 
The  effect  of  the  decision  is  that  the  requirement  of  a  no* 
tice  of  elections  of  this  character  is  mandatory,  and  with- 
out such  a  notice  the  election  is  absolutely  void.  The 
question  then  being  not  whether  the  election  had  been 
fairly  and  Iq^Uy  conducted,  but  whether  there  had  been 
any  election.  This  case  is  not  in  point.  Hunter  v.  Statej  14 
Neb.,  506,  was  a  similar  application.  It  does  not  appear 
what  the  answer  was.  The  court  reaffirmed  State  v.  Thateh, 
supra,  as  to  the  requirements  of  such  an  answer,  and  then 
decided  that  the  introduction  in  evidence  of  a  petition  for 
an  injunction  to  restrain  the  officers  from  removing  the 
county  seat  proved  only  the  fact  of  the  pendency  of  such 
an  action,  and  did  not  prove  the  facts  alleged  in  the  petition 
for  the  injunction.  Beyond  this,  expressions  in  the  opinion 
are  entirely  obiter.  Boott  v.  Mc€fuire,  15  Neb.,  303,  was 
the  injunction  case  referred  to  in  Hunter  o.  State,  The 
court  held  that  an  injunction  would  not  be  granted  to  re- 
strain the  removal  of  a  county  seat  on  all^ations  attack- 
ing the  l^ality  of  the  conduct  of  the  election. 

It  has  a  number  of  times  been  held  that  a  canvassing 
board  has  no  authority  to  go  behind  the  returns  ;  that  its 
duty  is  to  canvass  the  vote  as  returned  to  it,  and  that, 
therefore,  mandamus  will  lie  to  com|)el  a  canvass  in  ac- 
cordance with  the  face  of  the  returns.  (Hagge  o.  State,  10 
Neb.,  61 ;  SUite  v.  I^earns,  11  Neb.,  104 ;  State  v.  Peaooek, 
16  Neb.,  442;  State  v.  Wilson,  24  Neb.,  139;  State  v.  Jfe- 
Fadden,  46  Neb.,  668.)  State  v.  Jaynes,  19  Neb.,  161, 
was  an  application  for  a  mandamus  to  compel  the  respond* 
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«it  to  tarn  over  to  the  relator,  booksand  papers  belong- 
nig  to  the  office  of  justice  of  the  peace  to  which  relator 
clatined  he  was  elected.  The  re^p  indent  denied  that  the 
relator  had  been  elected,  although  be  had  received  a  cer- 
tificate of  election,  and  alleged  that  illegal  and  fraudulent 
votes  had  been  counted,  by  which  the  relator  had  been  de- 
clared elected.  The  court  held  that  in  an  application  for  a 
mandamus  it  would  not  go  behind  the  certificate  of  elec- 
tion and  try  the  relator's  title,  but  would  issue  the  writ  in 
accordance  with  the  certificate.  This  doctrine  was  reaf- 
firmed in  Slate  v.  Dodwn,  21  Neb.,  218,  and  though  the 
nature  of  the  cases  was^omewhat  different  in  State  v.  Van 
Camp,  36  Neb.,  91,  and  in  State  v.  Plambeok,  36  Neb.,  401. 
From  a  review  of  the  cases  we  therefore  find  that  the 
court  has  steadfastly  refui^ed  on  application  for  a  mandamua 
to  inquire  into  the  regularity  of  an  election  and  into  the 
correctness  of  the  action  of  the  election  officers.  It  has 
never  tried,  but  has  always  refused  to  try,  issues  of  fraud 
and  illegal  voting.  In  the  earlier  cases  it  held  that  pre- 
senting such  an  issue  was  a  sufficient  reason  for  refusing 
the  writ,  without  trying  the  issues,  until  the  validity  of 
the  election  should  be  determined  in  a  proper  action. 
Later,  the  ground  was  taken  that  a  canvassing  board  must 
canvass  the  returns  and  declare  the  result  according  to  the 
face  of  the  returns;  and  this  led  logically  to  the  conclusion 
reached  in  all  cases  since  1886,  that  an  answer  alleging 
fraud  and  ill^ality  in  the  manner  of  conducting  the  elec- 
tion ^ets  up  no  defense,  thus  in  effect  overruling  the  earlier 
cases,  not  so  far  as  they  held  that  such  issues  would  not 
be  tried  in  the  mandamus  case,  but  in  so  far  as  they  held 
that  presenting  such  issues  was  a  defense  to  the  action. 
We  conceive  that  the  later,  and  undoubtedly  the  correct 
position  is  that  a  canvassing  board  must  proceed  according 
to  the  face  of  the  returns,  and  that  the  court  will  give  its 
aid  through  a  writ  of  mandamus  to  the  person  entitled 
under  such  a  canvass,  either  to  secure  his  certificate  or  to 
61 
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secure  the  office  in  pannance  thereof,  act  as  a  final  deter- 
mination of  the  right,  but  to  give  effect  to  the  r^ult  of  the 
canvass  as  establishing  a  prima  fade  right.  This  must 
hold  true  as  well  in  regard  to  the  choice  of  a  county  seat  as 
to  the  choice  of  an  officer. 

It  is  argued  that  in  Thomas  v.  H^anklin,  42  Neb.,  310^ 
this  court  held  that  no  jurisdiction  was  obtained  of  contest 
proceedings  in  regard  to  this  very  election ;  that  no  contest 
being  permissible,  the  respondents  are  without  a  remedy 
unless  they  can  obtain  it  in  this  action,  and  that  the  usual 
remedy  not  being  applicable,  the  merits  of  the  election  can 
be  inquired  into  in  this  case.  Assuming  the  premises  to- 
be  correct,  we  would  not  at  this  time  commit  ourselves  to 
the  correctness  of  the  conclusion.  Some  courts  of  very 
high  authority  have  held  that  in  such  a  case  inquiry  may 
be  made  into  the  issues  presented  by  these  answers.  On 
the  contrary,  there  are  many  cases  emanating  from  courts 
to  whose  decisions  we  owe  equal  deference,  to  the  effect 
that  a  proceeding  which  is  in  its  nature,  whatever  may  be 
its  form,  the  contest  of  an  election,  is  one  political  or  ad- 
ministrative in  its  character,  and  not  the  subject  of  judicial 
cognizance  unless  made  so  by  express  statute;  that,  there* 
fore,  where  there  is  no  statute  authorizing  a  judicial  in- 
quiry into  the  validity  of  an  election,  no  such  inquiry  can 
be  made  in  any  proceeding,  and  this  view  is  not  without 
some  inferential  support  from  this  court.  {Miller  v.  Wheeler, 
33  Neb.,  765;  State  v.  Oleaon,  16  Neb.,  247;  State  v.  Sa- 
line County,  18  Neb.,  422.)  But  the  question  thus  pre- 
sented it  is  not  necessary  to  here  decide.  The  statutes  ex- 
pressly provide  (Compiled  Statutes,  ch.  26,  sec  64)  that 
an  election  for  the  location  or  relocation  of  a  county  seat 
may  be  contested,  and  we  did  not  in  Thomas  v.  liranklin 
decide  either  that  this  statute  was  unconstitutional  or  that 
it  was  inoperative  for  failure  to  provide  a  method  of  con- 
test. What  we  there  decided  was  that  an  elector,  as  such, 
in  his  own  individual  name  and  behalf  could  not  maintaiA 
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such  a  proceeding.  The  ooart  did  not  undertake  to  decide 
how  such  a  proceeding  should  be  brought,  because  that 
question  was  not  presented.  The  court  held  that  Thomas^ 
as  an  elector,  by  himself  and  in  his  own  behalf,  could  not 
maintain  it ;  but  it  does  not  follow  from  that  holding  that 
no  contest  could  have  been  had  by  proper  proceedings* 
Therefore,  assuming  that  the  question  is  a  judicial  one, 
and  that  fraud  and  illegality  in  an  election  present  a  case 
where  the  courts  must  in  some  manner  of  action  afford  a 
remedy,  it  does  not  follow  that  it  may  be  by  mandamus, 
and  eyery  adjudication  is  against  such  a  view. 

The  motion  to  strike  was  filed  July  19, 1896.  On  July 
22  the  relator  filed  what  is  styled  an  answer  to  the  petition 
of  the  interveners.  It  is  now  claimed  that  having  an- 
swered, the  motion  cannot  be  considered.  On  June  22  the 
court  had  made  an  order  requiring  the  relator  to  answer  the 
petition  of  the  interveners  within  thirty  d^ys.  The  court, 
after  making  this  order,  almost  immediately  adjourned  sine 
die.  The  answer,  protesting  that  the  petitions  are  irrele- 
vant, is  expressly  made  because  of  the  court's  order.  Or- 
dinarily, filing  an  answer  to  a  petition  waives  any  defect 
which  can  be  raised  only  by  motion,  but  in  view  of  the 
fact  that  the  court  here  in  terms  required  such  an  answer, 
of  the  further  fact  that  a  consideration  of  the  motion 
avoids  the  unnecessary  delay  and  expense  which  would  be 
caused  by  taking  a  large  volume  of  testimony  on  the  irrele- 
vant issues,  and  still  further,  because  the  pleading  filed  by 
the  relator  was  an  answer  to  the  petition  of  intervention, 
and  not  a  reply  to  the  answers  of  the  interveners  which 
the  motion  attacks,  we  have  deemed  a  decision  upon  the 
merits  of  the  motion  proper.  It  follows  from  what  has- 
been  said  that  the  motion  is  sustained. 


Motion  sustained. 
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47  a6,  Sumner  Darnell  v.  L.  B.  Mack. 

46    740 

S  Si  Filed  January  9,  1898.    No.  4911. 

I.  Fraudulent  Conveyanods:  Possbssion  of  Hobtoaoid 
Chattels:  Burden  op  Proof.  In  a  oontest  between  a  ohai- 
tel  mortgagee  and  one  repreeenting  a  creditor  of  the  mwtgmpiir, 
the  bardt*n  of  proof  is  apon  the  mortgagee  to  establish  the  homa 
fiie$  of  the  m  >rtgage  when  he  has  not  taken  possession  of  the 
mortgaged  property. 

"2.  :  :  .     This  burden  is  not  satisfied  merely  by 

showing  that  there  were  notes  in  existence,  such  as  those  de- 
8cril)ed  in  the  mortgage  as  secured  thereby,  witbont  proof  of  the 
consideration  of  the  notes  or  bona  fides  of  the  debt  represented 
thereby. 

3.  Attaohment :  Levy:  Jurisdiction.  Where  property  has  been 
seised  under  a  writ  of  attachment  regularly  issued  and  levied 
the  court  acquires  jurisdiction  over  the  property,  so  far  at  least 
as  to  render  the  custody  of  its  officers  lawful,  and  jnnsdietioa 
to  that  extent  is  not  lost,  so  long  as  the  action  remains  pending, 
by  failure  to  serve  process  in  the  main  action  upon  the  defend- 
ant. Following  Crowdl  v.  Johnson^  2  Neb.,  146;  again  overroU 
ing  Weseott  v.  Archer,  12  Neb.,  346. 

Error  from  the  distriot  court  of  Sutler  county.  Tried 
l)elow  before  Post,  J, 

Evans  &  HdU  and  ^de  Brothern,  for  plaintiff  in  error, 
<iited:  Marsh  v,  Burley,  13  Neb.,  261 ;  Pyle  v.  Warretiy  2 
Neb.,  252;  Severance  v.  LeaviU,  16  Neb.,  439;  Bidlisv, 
Drake^  20  Neb.,  171 ;  South  Omaha  Nat  Bank  c.  Chase, 
30  Neb.,  444;  Norton  v.  PUger,  30  Neb.,  860;  GOlilan  v. 
Kendall,  26  Neb.,  82;  Edminster  v.  Higgins,  6  Neb.,  265; 
Rhea  v.  Reynolds,  12  Neb.,  132. 

L  T.  McCaskey  and  Oeorge  P.  Sheesley,  contra^  cited: 
Wescott  V.  Archer,  12  Neb.,  349;  Ruser  v.  Union  DMUery 
Co.,  24  N.  Y.  Sup.,  101;  Rhode  Island  Hospital  lVustO>. 
V.  Keeney,  48  N.  W.  Rep.  [N.  Dak.],  341. 
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Ibvinb,  C. 

December  17,  1889,  Thoinai)  Wolfe  commenced  an  ac* 
tion  against  Joseph  Blabak  and  another,  in  the  county  court 
of  Butler  county,  to  recover  the  sum  of  $282.60  on  a  prom* 
issory  note.  He  caused  an  attachment  to  be  issued  against 
Joseph  Blahak  on  the  ground  of  a  fraudulent  removal 
and  sale  of  the  latter's  pro|)erty.  The  attachment  was 
levied  on  certain  corn  as  the  pro|)erty  of  Blahak.  Tlie 
summons  in  the  case  was  January  6»  1890,  returned  ''Not 
found,''  and  down  to  the  trial  of  the  present  action  no  fur* 
ther  steps  had  l)een  taken  in  the  attachment  case.  Febru* 
ary  16,  1890,  Mack,  the  defendant  in  error,  commenced 
the  present  action  in  replevin  against  Darnell,  the  sheriflT^ 
who  held  the  corn  under  the  writ  of  attachment.  The  case 
was  tried  in  1801  to  the  court  without  the  intervention  of 
a  jury,  and  there  was  a  finding  and  judgment  for  the  plaint* 
iff,  from  which  the  sheriff  prosecutes  error. 

The  plaintiff  claimed  the  property  by  virtue  of  a  chattel 
mortgage  from  Blahak.  The  defendant  undertook  to 
justify  under  the  writ  of  attachment.  The  argument  of  the 
plaintiff  in  error  is  addressed  largely  to  an  attack  upon  the 
admission  in  evidence  of  the  chattel  mortgage  relied  upon  by 
Mack.  Under  that  assignment  we  can  hardly  consider  the 
question  presented,  for  the  reason  that  in  trials  to  the  court 
without  a  jury  errors  in  the  admission  of  evidence  are  not, 
as  such,  open  to  review;  but  as  Mack's  claim  was  founded 
entirely  upon  the  mortgage,  the  same  questions  are  pre- 
sented under  the  assignment  that  the  finding  is  not  sus- 
tained by  the  evidence.  The  evidence  discloses  that  the 
corn  in  question  was  upon  a  farm  recently  in  the  possession 
of  Blahak.  About  the  time  the  attachment  was  issued, 
Blahak  absconded.  Mack  testifies  that  he  was  proceeding 
to  take  possesion  of  the  corn  when  the  attachment  was 
levied;  but  nothing  is  shown  to  indicate  that  this  proceed- 
ing had  gone  further  than  an  instruction  to  Mack's  agent  to 
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take  possession.  There  is  evidence  conclusively  showing 
that  Blahak  had  himself  lefl  the  farm,  probably  with  the  in- 
tention of  not  returning,  but  had  lefl  the  corn  there  and 
servants  of  his  were  in  charge.  Therefore,  Mack  was  not 
in  possession  of  the  mortgaged  property  when  the  writ  of  at- 
tachment was  levied,  and  as  against  a  creditor  the  burden 
of  proof  was  upon  him  to  show  that  his  mortgage  was 
taken  in  good  faith.  (Pyfe  v.  Warreriy  2  Neb.,  241 ;  Marsh 
V.  Barley,  13  Neb.,  261 ;  Paxton  v.  Smith,  41  Neb.,  56, 
and  many  other  cases.)  This  burden  he  faileJ  to  satisfy 
by  any  evidence.  There  is  testimony  to  show  that  the 
mortgage  was  given  to  secure  two  promissory  notes  from 
Blahak  to  Mack.  But  this  much  appears  from  the  face  of 
the  mortgage  itself.  Mack  himself  testified  by  deposition, 
and  it  is  nowhere  shown  what  was  the  consideration  of 
the  notes,  that  there  was  any  consideration,  or  that  they 
represented  any  indebtedness.  Surely  the  good  faith  of  the 
mortgage  is  not  established  merely  by  showinjr  without  other 
evidence  that  notes  are  in  existence  similar  to  those  described 
in  the  mortgage,  without  proof  of  the  genuineness  of  the 
debt  which  the  notes  purport  to  represent,  (ir  other  proof 
of  good  faith.  It  is,  however,  contended  that  in  the  ab- 
sence of  such  proof  the  mortgage,  which  was  due  when  the 
replevin  suit  was  brought,  was  sufficient  as  l)etween  the 
parties  thereto  to  give  Mack  the  riglxt  of  possession,  and 
that  proof  of  the' mortgage  made  out  his  case,  unless  the 
sherifi^  established  that  he  represented  a  creditor  under 
valid  process;  and  further,  that  there  having  been  no  serv- 
ice of  process,  either  actual  or  constructive,  upon  the  de- 
fendant in  the  attachment  case  the  attachment  was  void, 
Und  the  officer  therefore  showed  no  right  against  the 
plaintiff.  We  presume  that  the  finding  of  the  district 
oourt  was  based  on  this  theory,  and  such  a  finding  was  war- 
rante<l  by  the  cases  of  WesooU  v.  Archer,  12  Neb.,  346, 
and  Grebe  v.  Jones,  15  Neb.,  312.  Tlie  course  of  decisions 
iu  this  btate  has  been  somewhat  peculiar,  and  calls  for  at- 
tention. 
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Orowell  V,  Johnson^  2  Neb.^  146,  was  an  action  of  eject- 
tnent,  in  which  the  plaintiff  claimed  by  deed  from  one 
Dawley  and  the  defendant  by  virtue  of  a  sale  made  under 
ajudgment  in  an  action  wherein  the  land  had  been  attached 
as  the  property  of  Dawley.  The  court  held  that  jurisdic- 
tion had  been  acquired  by  the  levy  of  the  order  of  attach- 
ment, and  that  a  failure  to  publish  notice,  the  defendant 
being  a  non-resident,  while  it  rendered  the  proceeding 
voidable,  did  not  render  it  void.  The  title  under  the  judi- 
<sial  sale  was,  therefore,  sustained.  In  WescoU  v.  Archer^ 
^upra,  the  facts  were  the  same,  and  the  form  of  action  the 
same.  The  majority  of  the  court,  without  referring  in  any 
way  to  Orowell  v.  Johnson,  held  directly  to  the  contrary — 
that  is,  that  the  judgment  was  void  because  the  published 
obtice  was  defective.  The  chief  defect  in  the  notice  was 
that  it  did  not  describe  the  property  attached.  Judge 
Lake  dissented.  In  Orebe  v.  Jones,  supra,  the  court  had 
rendered  judgment  in  an  action  in  which  land  had  been  at- 
tached, the  defendants  being  non-residents,  the  published 
notice  not  properly  describing  the  lands  attached.  The 
district  court,  on  motion,  set  aside  the  judgment.  From 
that  order  proceedings  in  error  were  prosecuted.  The  ma- 
jority of  the  court,  although  that  was  a  direct  proceeding  to 
vacate  the  judgment  and  not  a  collateral  attack,  held  that  the 
notice  was  sufficient,  and  overruled  WescoU  v.  Archer,  in  so 
far  as  it  held  u  specific  description  necessary,  but  took  oc- 
<»sion  to  express  its  continued  belief  that  notice  was  neces- 
aary  to  the  jurisdiction  of  the  court.  Judge  Lake,  while 
concurring  in  the  result,  again  dissented  from  the  reason- 
ing of  the  court,  and  lamented  'Hhe  struggle  of  the  writer 
of  that  opinion  to  hold  fast  to  a  remnant  of  the  pernicious 
mle  announced  in  WescoU  v.  ArcherJ'  A  rehearing  was 
at  a  subsequent  term  denied,  Judge  Lake  having  then  re- 
tired, the  decision  of  the  court  being  unanimous;  but  inas- 
much as  the  same  result  would  follow  either  from  the 
▼iews  expressed  in  the  majority  opinion,  or  from  the  doc- 
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trine  of  Orowell  o.  Johnmmy  and  the  views  of  Judge  Lakb, 
overruling  the  motion  for  rehearing  was  not  aignificant  oq 
the  present  question. 

Under  this  state  of  decisions  the  first  question  which 
arises  is  as  to  whether  the  necessity  of  publication,  in  order 
to  confer  jurisdiction  over  attached  property  where  the  de- 
fendant has  not  been  personally  served,  is  a  question  still 
open  for  inquiry?  We  think  it  is.  CroweU  o.  Johnstm 
was  decided  by  a  united  court  evidently  after  a  careful  con- 
sideration of  the  authorities.  We»ooU  o.  Areker  was  de- 
cided chiefly  upon  a  review  of  the  case  of  Paine  v.  Moore- 
land,  15  O.,  435,  the  coart  discussing  and  disapproving 
only  one  of  the  reasons  given  by  the  Ohio  court  for  its 
judgment,  and  upon  a  citation  of  Millar  v.  Babcock^  29 
Mich.,  526,  Anderson  v.  Oobum^  27  Wis.,  568,  and  Kinp 
V.  Harrington^  14  Mich.,  532.  Of  these  cases  IRng  ». 
Harrington  is  the  only  one  which  lends  any  support  to  the 
conclusion  of  the  court,  the  other  two  cases  merely  con- 
struing statutes  quite  different  from  ours.  The  fact  that 
Judge  Lake  dissented  and  cited  Orowell  v.  Johnson^  weak- 
ened the  authority  of  WeecoU  v.  Archer  at  the  start;  and 
the  fact  that  in  Orebe  v.  Jones  the  court  retired  from  its 
position  in  WesooU  v.  Archer,  and  expressly  overruled  it 
in  a  material  point,  still  further  discredited  the  case.  We 
therefore  think  that  the  doctrine  of  WesooU  v.  Archer  has 
not  been  definitively  established,  and  that  in  view  of  the 
conflicting  decisions  of  the  court,  an  inquiry  into  the 
merits  of  the  question  is  demanded  at  this  time. 

The  precise  question  under  consideration  in  CrouM  o. 
Johnson  and  in  WescoU  v.  Arc/ier  was  not  the  legality  of 
the  original  levy  of  attachment,  but  the  validity  of  a  sale 
made  in  pursuance  of  a  judgment  following  such  levy. 
For  reasons  hereafter  stated  we  regard  the  two  questions 
as  inseparably  connected,  and  think  that  we  cannot  decide 
the  first  without  a  consideration  of  the  second.  There  has 
been  much  discussion  of  the  second  question,  but  we  are 
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satisfied  thai  the  doabts  arising  thereupon  have  been  cre- 
ated more  by  the  theoretical  views  of  text-writers  than  by 
the  adjudicated  cases.  Judge  Drake  expressed  himself 
without  qualification  in  fiivor  of  the  doctrine  that  so  far  as 
the  attached  property  is  oonoerned,  jurisdiction  attaches  by 
virtue  of  the  levy  of  a  lawfully  issued  writ,  but  that  a 
judgment  without  service  of  process  upon  or  notice  to  the 
defendant  is  erroneous,  although  not  void.  (Drake,  Attach- 
ment, sees.  436  et  seq.)  In  a  later  work  (Waples,  Proceed- 
ings in  Rem,  sees.  593  et  aeq.)  the  position  seems  to  be  taken 
that  by  the  levy  of  the  writ  the  court  obtains  lawful  cus» 
tody  of  the  attached  property,  but  is  without  jurisdiction 
to  proceed  to  judgment.  In  1  Wade,  Attachment,  sees.  6, 
44, 45,  the  distinction  between  jurisdiction  so  far  as  acquir- 
ing the  lawful  custody  of  the  res,  and  jurisdiction  for  the 
purpose  of  rendering  final  judgment  disposing  of  the  res,  is 
denied.  The  argument  is  largely  in  the  form  of  a  criti- 
cism of  Cooper  v.  Reynolds,  10  Wall.  [U.  8.],  308.  At 
the  outset  of  that  criticism  Mr.  Wade  attributes  to  Mn 
Justice  Miller,  as  a  part  of  the  opiniou  in  Cooper  v.  Reyn-^ 
oldSy  the  following  language:  ''When  notice  to  the  defend- 
ant by  publication  is  required,  it  is  not  an  element  of  the 
jurisdiction  of  the  court,  but  is  necessary  to  authorise  the 
court  to  exercise  its  jurisdiction  by  giving  judgment  in  the 
cause.''  No  such  language  was  used  by  Mr.  Justice  Mil- 
ler in  Cooper  v.  Reynolds,  but  such  language  is  found  in 
Drake,  Attachment,  sec.  437,  not  as  a  quotation  but  as 
Judge  Drake's  summary  of  the  result  of  the  cases  cited  by 
him,  of  which  Cooper  o.  Reynolds  is  not  one.  Again,  in  a 
foot-note  to  section  6  Mr.  Wade  says :  *^  See  Waples  on 
Proceedings  in  Rem,  sees.  594-596,  where  this  distinction 
is  freely  criticised.  Also  dissenting  opinion  of  Field,  J., 
in  Cooper  v.  Reynolds.*^  But  Judge  Field  wrote  no  dis- 
senting opinion  in  Cooper  r.  Reynolds.  He  merely  ex- 
pressed his  dissent  without  an  opinion.  Criticisms  by  text- 
writeis  upon  a  doctrine  established  hj^  adjudicated  cases 
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serve  little  purpoee^  when,  as  here,  tbey  are  so  evidently 
made  without  even  reading  the  cases  criticised.  In  these 
days  when  volaminous  text«books  appear  with  such  nir 
pidity  that  care  in  their  preparation  can  hardly  be  ex- 
pected, opinions  expressed  in  such  works  are  hardly  worth 
serioos  attention,  except  where,  as  in  the  present  instance^ 
they  have  introduced  a  serious  doubt  upon  a  point  where 
the  i«al  ■tiliiM'iiiBi  aas  in  praatinal  aooord.  In  the  two 
works  cited,  while  the  authors  express  opinions  oppoeed  to 
the  authority  of  the  court  to  proceed,  they  practically  ad* 
mit  that  the  weight  of  authority  is  against  their  opinions, 
but  hold  that  certain  well  considered  cases  support  their 
views.  Of  the  cases  cited  by  them  we  find  nope  which 
support  the  view  that  a  judgment  rendered  in  such  pro- 
ceeding is  without  jurisdiction  so  far  as  it  affects  the  at- 
tached property,  except  Haywood  v.  Collins,  60  III.,  328, 
and  King  v.  Harrinffton,  14  Mich.,  532.  To  these  may  be 
added  Weacott  v.  Aroher,  supra.  We  will  not  burden  the 
opinion  by  reviewing  the  other  cases  cited  by  them  to  show 
their  inapplicability.  Some  of  them  were  direct  proceed- 
ings to  reverse  such  a  judgment,  where  the  question  was 
one  not  of  jurisdiction  but  of  error  in  the  proceedings. 
Others  were  where  such  a  judgment  had  been  rendered  in 
one  state,  the  attached  property  exhausted,  and  action 
brought  in  another  state  on  the  judgment  as  if  it  were  one 
in  personam.  Still  others  were  under  statutes  which  fixed 
a  definite  time  within  which,  after  the  issuance  or  levy  of 
the  attachment,  process  roust  be  served  upon  the  defendant, 
with  a  provision  for  vacating  the  atta<;hment  if  this  were 
not  done.  A  valuable  case  of  this  class,  although  not  dted 
by  the  text-writers,  is  Rhode  Island  Hospital  Jhisi  Cb.  o. 
Keenejff  1  N.  Dak.,  411.  On  the  other  hand,  we  have  in  the 
first  place  Cooper  v.  Reynolds^  supra,  in  which  the  aupreme 
court  of  the  United  States,  in  an  opinion  by  Mr.  Jn»> 
tioe  Miller,  clearly  elucidated  the  peculiar  character  of 
actions  accompanied   by  attachments,  saying:    "If  tbe 
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defendant  appears,  the  caase  becomes  mainly  a  snit  in  per^ 
smuim,  with  the  added  incident,  that  the  property  attached 
remsiai  fay^  under  the  control  of  the  conrt^  to  answer  to 
any  demand  which  mmf  k^  ^tablished  against  the  defend- 
ant by  the  final  judgment  of  ttie  "mmtt.  Bat  if  there  is 
no  appearance  of  the  defendant,  and  no  service  of  piutuai 
on  him,  the  case  becomes,  in  its  essential  nature,  a  proceed- 
ing in  rem,  the  only  effect  of  which  is  to  subject  the  prop- 
erty attached  to  the  payment  of  the  demand  which  the 
court  may  find  to  be  due  to  the  plaintiff/'  The  court  then 
proceeds  to  hold  that  jurisdiction  depends  upon  the  lawful 
seizure  of  the  property  and  that  subsequent  defects  may 
rvnder  the  judgmept  erroneous  but  not  void.  To  the  same 
effect  is  Pains  v.  Moof^dand,  16  O.,  436;  In  re  Clarke  3 
Denio  [N.  Y.],  167;  Beech  v.  AbbM,  6  Vt,  586;  WUl- 
iams  V.  Stewart^  3  Wis.,  678;  Feild  v.  Darteh,  34  Ark., 
399;  Hardin  v.  Lety  61  Mo.,  241.  It  is  true,  as  stated  by 
Mr.  Wade  in  his  criticism  of  Cooper  v.  Reynolds^  that  that 
case  was  based  upon  an  attachment  under  the  statutes  of 
Tennessee,  and  that  in  a  later  case  the  supreme  court  of 
Tennessee  expressed  its  opinion  to  the  effect  that  the  su- 
preme court  of  the  United  States  had  wrongly  construed 
its  statutes  (  Walker  v.  CdtireU,  6  Baz.  [Tenn.],  267) ;  but 
the  criticism  of  the  Tennessee  court  is  chiefly  directed 
against  another  point  of  the  decision  in  Cooper  v.  Reynolds^ 
and,  in  any  event,  the  question  before  us  is  not  whether  the 
supreme  court  of  the  United  States  construed  the  Tennes- 
see statutes  properly  in  view  of  the  decisions  of  the  Ten- 
nessee courts,  but  whether  its  construction  was  a  proper  one 
to  be  given  in  the  first  instance  to  such  a  statute. 

Attachment  is,  it  is  true,  in  this  state,  a  remedy  merely 
ancillary  to  the  personal  action,  where  the  defendant  is 
within  the  jurisdiction  of  the  court  and  lawfully  sum- 
moned. At  the  same  time,  even  in  such  cases,  there  is  a 
distinction  between  personal  jurisdiction  so  as  to  |)ermit  an 
adjudication  of  the  principal  action,  and  jurisdiction  of 
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the  attached  prof^erty  for  the  purpose  of  placing  it  id  the 
lawful  custody  of  the  court  pending  the  main  aclioo* 
For  the  purpose  of  the  attachment  an  action  is  commeooed 
when  a  petition  is  filed  and  a  summons  issued  with  the 
bona  fide  intention  that  it  shall  be  served  {ioffman  v, 
Brandhoeffer^  33  Neb.,  279),  although  jurisdiction  of  the 
person  of  the  defendant  had  not  been  then  obtained.  In 
the  case  of  a  defendant  beyond  the  jurisdiction  of  the  courts 
the  action  is  analogous  to  a  proceeding  in  rem.  Sabiiti* 
tuted  service  cannot  confer  personal  jurisdiction,  and  al- 
though the  requisites  for  such  service  be  strictly  pursued 
jurisdiction  attaches  no  further  than  to  permit  the  court  to 
subject  the  attached  property  to  the  ^tisfaction  of  any 
claim  found  due.  If  a  judgment  rendered  in  such  a  case, 
without  substitnted  service  upon  the  defendant,  is  erroneous 
merely,  as  we  now  hold,  and  not  void,  then  it  follows  that 
the  property  is  throughout  in  the  lawful  custody  of  the 
court,  and  that  the  sheriff  ^s  possession  under  the  levy  of 
the  attachment  remains  lawful  so  long  as  the  proceedings 
are  pendin$r.  If,  on  the  contrary,  we  should  follow  the  doc- 
trine of  WenGoii  V.  Archer^  one  of  two  courses  must  be  taken. 
We  must  hold  either  that  because  of  the  failure  of  the 
plaintiff  to  take  proper  steps  to  obtain  substituted  service^ 
all  the  proceedings  became  void,  and  that  the  sheriff  was,  as 
was  charged  of  the  Six  Carpenters,  a  trespasser  (ib  initio^  or 
else  that  jurisdiction  attached  on  the  levy  of  the  writ  and 
his  custody  was  then  lawful,  and  that  it  was  lost  at  some 
point  pending  the  proceedings.  The  first  course  would  be 
as  unreasonable  as  it  would  be  unjust  and  impracticable. 
The  sheriff,  when  he  receives  a  valid  writ  of  attachment^  is 
bound  to  levy  it.  We  cannot  permit  him  to  inquire  then 
for  his  own  protection  whether  the  plaintiff  will  properly 
proceed  with  the  subsequent  stages  of  the  case.  We  can- 
not  subject  him  to  liability  for  performing  his  dear  doty, 
because  the  plaintiff,  entirely  independent  of  his  control, 
neglects  such  subsequent  steps.     Nor  do  we  think  that  the 
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second  course  is  open.  If  the  writ  levied  before  process 
served  is  valid,  and  if  a  judgmeot  rendered  in  pursuance  of 
such  levy  without  process  is  absoluttfly  void,  there  must  be 
some  point  between  levy  and  judgment  at  which  jurisdiction 
is  lost,  and  where  it  becomes  the  duty  of  the  sheriff  without 
an  order  of  the  court  to  surrender  the  attached  property. 
Our  statutes  provide  for  no  such  procedure,  and  we  know 
no  possible  way  in  which  the  court  can  determine  the  point 
down  to  which  jurisdiction  over  the  attached  property  ex- 
tends and  after  which  it  is  lost,  unless  we  say  that  jurisdiction 
attaches  for  a  reasonable  time  to  permit  the  plaintiff  to  pub- 
lish notice.  How  is  such  reasonable  time  to  be  determined? 
An  attachment  is  allowed  (Code,  sec.  198),  not  only  when 
the  defendant  is  a  non-resident  of  the  state,  or  has  ab- 
sconded or  left  the  county  to  avoid  service  of  summons,  but 
also  where  he  conceals  himself  so  that  a  summons  cannot 
be  served  upon  him,  and  in  such  cases  (Code,  sec.  77),  serv- 
ic*e  may  l>e  had  by  publication.  There  may  be  many  ac- 
tions aided  by  attachment,  where  the  plaintiff  is  not  only 
justified,  but  required,  if  he  have  a  due  regard  for  his  oath, 
to  make  investigations  after  the  commencement  of  the  action 
to  ascertain  the  whereabouts  of  the  defendant,  and  in  such 
cases  the  law  never  contemplated  that  the  continuance  of 
the  court's  jurisdiction  should  depend  upon  the  hour  or  the 
day  when  the  plaintiff  elected  between  actual  and  con- 
structive service  and  proceeded  to  have  process  executed. 
There  is  in  such  case  a  plain  remedy  always  open  where 
property  is  unreasonably  detained  in  custody  without  tak- 
ing steps  to  authorize  a  final  adjudication.  The  court  in 
such  case  may,  on  the  motion  of  an  interested  party,  or  on 
its  own  motion,  dinmiss  the  case  for  want  of  prosecution, 
and  with  the  dismissal  of  the  case  there  is  no  doubt  that 
the  attachment  would  fall  with  it,  and  further  jurisdiction 
over  the  attached  property  cease.  In  the  case  before  us  uo 
defect  is  pointed  out  in  the  institution  of  the  suit,  or  the 
iwuanoe  or  levy  of  the  writ  of  attachment.     While  it  had 
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not  proceeded  to  jadgmenty  there  was  uncontradicted  proof 
of  an  indebtedness  to  the  attachment  plaintiiF  on  the  caoan 
of  action  alleged.  We  hold,  therefore,  that  the  sheriff  wae 
lawfully  entitled  to  possession  as  against  the  plaintiff,  an^ 
less  the  plaintiff  established  the  bonafdea  of  his  mortgage. 

Bevebsbd  and  bemanded. 
Post,  C.  J.,  not  sitting. 


4ft  7M      Union  Pacifiq  Railway  Company  v.  Lawrence  Ray. 

go  40P 

Filed  January  9,  1896.    No.  5656. 

1.  Bailroad  Companies:  Nbqliqbncs  ik  Bbitiko  Out  Firk: 
Dahaobb.  Id  an  action  against  a  railroad  company  ibr  negli- 
gently setting  oat  a  fire,  destroying  plaintiff's  property,  the  eTi- 
denoe,  withont  contradiction,  showed  that  a  oertatn  engine  oi 
the  railroad  company  which  passed  the  place  where  the  fire 
originated,  at  such  a  time  that  it  might  have  set  ont  the  fire,  was 
eqnipped  with  the  most  approved  appliances,  and  was  in  good 
condition,  bat  there  was  no  direct  evidence  that  this  engine  did 
set  oat  the  fire,  and  there  was  evidence  that  it  was  set  ont  by  a 
different  engine.  HM,  That  the  issue  of  negligence  in  the  con* 
straction  and  maintenance  of  the  engine  setting  oat  the  fire  was 
properly  submitted  to  the  jary. 

-  'Z.  :  : :  INSTBUCTI0N&  Certain  instractions,  pre- 
senting no  new  qaestion  of  law,  construed,  and  kM  applicable 
to  the  evidence. 


3.  :  :  Duty  of  Land-Owkeb  to  Pbotbct  His  Peop- 

EBTT.  The  construction  of  a  railroad  near  one's  premises  does 
not  require  one  to  forbear  the  ordinary  use  of  his  land,  nor  to 
take  unusual  precautions  to  guard  ag^in^t  the  oonaeqaencei  of 
probable  negligence  on  the  part  of  the  railroad  company.  One 
is  only  required  to  take  such  precautions  as  a  person  of  reason- 
able  prudence  would  take  to  protect  his  property.  (Owudka  Fkir 
d  Exposition  Association  v.  Missouri  P.  £.  Cb.,  42  Neb.,  105.) 

4.  Damages:  Intebbst:  Negligencb.     Where,  piopertj  ia  da* 
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■Iroyed  by  the  ncgHgeDoe  of  another,  the  owner  will  be  entitled 
to  interest  on  the  Taloe  of  the  property  from  the  time  of  its 
deetmction.  (Fremont,  E.  A  M,  V.  B.  Co.  v.  MarUy,  25  Neb^ 
138.) 

Ebbob  from  the  district  coart  of  Merriok  county.  Tried 
below  before  Sullivan,  J« 

J.  M.  Thuriiaa,  W.  B.  KMy,  and  K  P.  Bmith,  for 
plaintiff  in  error, 

Jehn  C  Martin^  oontra. 

Ibvine,  C. 

Bay  recovered  a  judgment  against  the  railway  company 
for  damages  caused  by  the  debtruetion  by  fire  of  certain 
hay  lying  in  winrows  on  the  land  of  Ray,  it  being  claimed 
that  the  fire  originated  on  the  riglit  of  way  of  the  railway 
and  then  spread  to  the  plaintiff's  land.  The  plaintiff  al- 
leged as  negligence,  first,  that  the  railway  company  negli- 
gently failed  to  keep  its  right  of  way  free  from  combusti- 
ble materials,  and  suffered  large  quantities  of  dry  grass 
and  weeds  to  accumulate  thereon;  and  second,  that  the 
railway  company  negligently  permitted  its  engines  to  cast 
out  sparks  and  coals  of  fire  into  said  combustible  materials. 
The  court  submitted  to  the  jury  both  issues  of  negligence. 

It  is  first  contended  by  the  railway  company  that  there 
was  no  evidence  upon  which  to  submit  to  the  jury  the  issue 
as  to  whether  sparks  and  coals  had  been  negligently  per- 
mitted to  escape  from  the  engine.  This  contention  is  based 
upon  the  argument  that  the  uncontradicted  evidence  shows 
that  the  engine  which  set  out  the  fire  had  the  most  ap- 
proved appliances  to  prevent  such  resultB;  that  it  had  been 
recently  inspected  and  found  to  be  in  good  condition,  and 
that  it  was  inspected  when  it  reached  the  roundhouse  after 
the  run  during  which  the  fire  was  caused  and  was  again 
found  to  be  in  perfect  condition.     We  need  not  consider 
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whether  under  saoh  a  state  of  evidence  this  issue  should 
have  been  withdrawn  from  the  jury,  because  while  the  an- 
contradicted  evidence  does  establish  such  a  state  of  fiusts 
with  regard  to  a  certain  engine  which  passed  the  place 
where  the  fire  broke  out  about  the  time  when  the  fire  was 
discovered,  there  is  no  evidence  to  show  that  this  was  in 
fact  the  engine  which  set  out  the  fire.  On  the  contrary,  the 
proof  is  that  this  engine  was  hauling  a  freight  train,  while 
the  plaintiff's  evidence  is  to  the  effect  that  the  fire  was  set 
out  by  an  engine  hauling  a  passenger  train.  Of  course,  the 
witness  who  testified  to  this  may  have  been  mistaken  as  to 
this  fact,  but  there  is  not  a  particle  of  evidence  to  show 
that  he  was,  or  that  the  engine  described  by  defendants' 
witnesses  was  in  fact  the  one  which  set  out  the  fire. 
There  is  proof  that  the  fire  was  set  out  by  one  of  the  de- 
fendant's engines,  and  under  the  long  established  rale,  this 
being  proved,  the  burden  was  upon  the  defendant  to  show 
due  care  in  the  construction,  maintenance,  and  operation  t>f 
that  engine.  (Burlington  &  M.  R.  R,  Oo.  v*  Westover^  A 
Neb.,  268;   tZnton  P.  R.  Oo.  v.  KMer,  36  Neb.,  189.) 

It  is  next  argued  that  the  court  erred  in  giving  the  fol- 
lowing instruction:  ''If  you  find  from  the  evidence  that 
the  defendant  negligently  and  carelessly  permitted  dry 
grass,  weeds,  and  other  combustible  materials  to  accumu- 
late on  its  right  of  way  adjoining  the  plaintiff's  premises 
so  as  to  unnecessarily  increase  the  hasard  from  fire,  and 
that  by  reason  of  such  accumulation  of  combustible  mate- 
rials fire  escaping  from  defendant's  engine  was  kindled 
therein  and  thence  communicated  to  plaintiff's  property 
which  was  thereby  destroyed,  without  the  negligence  of  the 
plaintiff  in  any  manner  contributing  thereto,  you  should 
find  for  the  plaintiff,  even  though  the  escape  of  the  fire  from 
such  engine  was  without  any  fault  on  defendant's  part" 
The  correctness  of  the  general  principle  stated  in  this  in- 
struction is  established  by  Burlington  Jt  M.  R.  R,  Co.  v. 
Westoverj  supra,  and  was  again  recognised  in  Omaha  Fair  St 
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JEaDpasition  AasoeiatUm  v.  Missouri  P.  jf2.  Co.,  42  Neb.^  105. 
No  objection  is  made  to  the  instraction  in  its  general  8oo|)e, 
bat  it  is  argued  that  the  instruction  was  inaocnrate  in  refer- 
ring to  the  right  of  way  as  adjoining  plaintiff's  premises, 
the  proof  showing  that  there  was  a  strip  of  land  forty  or 
fifty  feet  wide  between  the  right  of  way  and  plaintiff's  land. 
It  is  contended  that  the  effect  of  using  this  term  was  to 
lead  the  jury  to  believe  that  it  was  the  dnty  of  the  railway 
company  to  keep  this  strip,  as  well  as  its  own  right  of  way, 
free  from  combustible  materials.  If  this  were  the  effect  of 
the  idbtruction,  it  would,  no  doubt,  be  erroneous ;  but  we  do 
not  think  that  it  is  possibly  susceptible  of  that  interpreta- 
tion. It  plainly  refers  to  the  right  of  way  alone,  and  not 
to  any  other  land.  A  further  argument  is  interwoven  with 
the  last,  to  the  effect  that  the  instruction  required  the  rail- 
way company  absolutely  to  keep  the  whole  of  its  right  of 
way  clear  and  free  from  combustible  materials,  while  the 
law  requires  only  that  so  much  of  it  should  be  kept  clear  as 
is  reasonably  necessary  to  avoid  danger  from  fire.  This 
construction  is  also  untenable.  Under  the  instruction  as 
given,  the  railway  company  was  only  chargeable  if  it  neg- 
ligently and  carelessly  permitted  the  accumulation  of  com- 
bustible materials  in  such  a  way  as  to  unnecessarily  in- 
crease the  hazard  from  fire.  Therefore,  if  the  right  of  way 
was  so  wide  that  a  failure  to  keep  clear  its  outside  border 
was  not  negligence,  then  the  instruction  would  not  render 
the  company  liable.  The  duty  of  the  railway  company  in 
this  behalf  wan  further  defined  and  explained  by  another  in- 
struction. Incidentally  to  the  criticism  of  this  instruction, 
it  is  also  argued  that  the  evidence  showed  without  contra- 
diction that  proper  precautions  had  been  taken  in  this  re- 
spect, and  that  this  state  of  the  evidence  did  not  justify  a 
submission  of  the  question  to  the  jury.  This  argument  in- 
volves no  question  of  law,  and  it  would,  therefore,  be  use- 
less to  state  the  evidence.  We  think  there  was  sufiicient 
to  require  a  submission  of  the  issue  to  the  jury. 
52 
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Objection  is  also  made  to  the  following  instraction :  **  If 
at  the  time  the  property  in  question  was  destroyed,  the  de* 
feodant's  right  of  way  at  the  plaoe  where  the  fire  started,  if 
it  started  on  the  right  of  way,  was  free  and  clear  from  dry 
grass,  weeds,  and  other  oombastible  materials,  or,  if  the 
defendant,  its  agents  and  servants  exercised  dae  and  reason- 
able diligence,  care^  and  precaution  to  keep  and  have  it& 
said  right  of  way  free  and  clear  from  such  dry  grass, 
weeds,  and  other  combustible  materials,  then,  in  that  case, 
the  defendant  would  not  be  liable  in  this  action  on  the  sec- 
ond gronnd  above  mentioned.'^  The  principal  objecslion  to 
this  instruction  is  the  same  urged  against  that  already  dis- 
cussed, and  it  is  as  free  from  objection  on  that  ground  as 
the  former  instruction.  But  it  is  also  argued  that  inas* 
much  as  the  court  told  the  jury  that  the  defendant  would 
not  be  liable  if  the  right  of  way  was  clear,  or  if  reason- 
able diligence  had  been  exercised  to  keep  it  clear,  it  was  a 
necessary  inference  that  the  defendant  would  be  liable  if 
either  fact  did  not  exist.  The  effect  of  the  instruction  was 
directly  contrary.  It  stated  rules  discharging  the  com- 
pany, and  stated  them  in  the  alternative.  The  inference 
would,  therefore,  be  that  in  order  to  charge  the  company, 
the  jury  must  find  that  the  right  of  way  was  not  clear,  and, 
further,  that  the  company  had  not  exercised  due  diligence 
to  keep  it  clear. 

It  is  contended  that  the  plaintiff  was  guilty  of  contribo- 
tory  negligence,  and  was,  therefore,  not  entitled  to  recover. 
By  the  instruction  first  quoted,  the  jury  was  broadly  told 
that  the  plaintiff  must  not  have  been  guilty  of  negligence 
contributing  to  injury.  The  issue  of  contributory  negli- 
gence was,  therefore,  submitted  to  the  jury.  We  think 
that  under  the  evidence  it  would  not  have  been  erroneous 
to  have  charged  the  jury  that  there  was  no  contributory 
n^ligence.  Certainly  none  was  shown,  unless  it  was  neg- 
ligent for  the  plaintiff  to  permit  his  hay  to  lie  on  the  land. 
In  Omaha  Fair  &  Exposition  Association  v,  Missouri  P.  IL 


Vol.  46]         JANUARY  TERM,  1896.  76& 


Union  P.  B.  Go,  y.  Ray. 


Co.,  supra^  it  was  said  that  the  oonstruction  of  a  railroad 
near  one's  premises  does  not  require  one  to  forbear  the 
ordinary  use  of  his  land;  nor  does  it  require  him  to  take 
unusual  precautions  to  guard  against  the  consequenoes  of 
probable  n^Iigenoe  on  the  part  of  the  railroad ;  that  he  is 
required  to  take  only  such  precautions  as  a  person  of  rea- 
sonable prudence  under  similar  circumstances  would  take 
to  prevent  the  destruction  of  his  property.  The  land  was 
hay  land,  and  for  hay  to  lie  upon  it  in  winrows  wa» 
only  to  use  it  in  the  ordinary  manner.  It  is  not  shown 
that  there  was  anything  negligent  in  the  manner  of  using 
the  land  or  storing  the  hay.  It  is  argued  that  while  the 
evidence  shows  that  a  fire-break  had  been  plowed  around 
the  land,  it  was  insufficient.  But  in  this  respect  again  the 
case  is  dosely  analogous  to  the  Burlingion  &  M.  R.  IL  Co, 
V.  WegtoveTy  gupra^  where  the  oonrt  held  that  it  was  uotper 
$e  contributory  negligence  to  fail  to  provide  such  fire-break. 

Finally,  it  is  contended  that  the  court  erred  in  directing 
the  jury,  if  it  found  for  the  plaintiff,  to  allow  interest  on 
the  value  of  the  hay  from  the  time  of  its  destruction ;  but 
this  rule  of  damages  was  precisely  that  stated  in  Fremanif 
E.  &  M.  F.  R.  Co.  V.  Marky^  26  Neb.,  138,  to-wit: 
**  Where  property  is  destroyed  by  the  negligence  of  another, 
the  owner  will  be  entitled  to  interest  on  the  value  of  such, 
property  from  the  time  of  its  destruction.'' 

There  is  no  error  in  the  record. 


Judgment  affirmed. 
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Addison  E.  Cady,  APPELLAiirr,  y.  Soitth  Omaha 
National  Bank,  APPEiiLEB. 

FiLVD  January  21, 1896.     No.  6173. 

t.  Trust  Funds:  Bank  DIeposits.    Trast  faada  do  not  lose  their 
character  as  sach  by  being  depoetted  in  bank  by  the  troatee  to 
I  hia  own  acoonnt 


-2.  :  .     So  long  as  sach  Ainds  oui  be  traced  and  diatiB- 

gnished  in  the  hands  of  the  trustee  or  his  assigns,  they  remain 
snbject  to  the  trnst. 

3.  Commission  Merchants:   Bank  Dbpositb:   AooouNmo: 

Liability  OF  Bank.  F.,  a  commission  merchant,  depoaited  in 
bank  money  realized  from  the  sale  of  livestock  consigned  to  hisi 
by  C,  his  ncconnt  with  the  bank  being  at  the  time  largely  OTer- 
diawn.  Held,  Regardless  of  the  qneation  of  notice,  that  the  bank 
is  acconntable  to  C,  and  that  it  cannot  apply  the  money  so  de- 
posited iu  satisfaction  of  F.'s  indebtedness. 

4.  :  :  Evidenck:  Pleading.     In  an  action  against  s 


bank  for  money  deposited  by  the  plaintiff's  agent  to  his  own 
accouut,  evidence  of  payment  by  the  defendant  on  checks  snb- 
seqnently  drawn  by  sncb  agent,  in  good  faith,  relying  npon  bia 
apparent  Utle  to  said  fund,  is  inadmissible  under  a  general 
denial.  Sucb  Ibct  to  be  available  as  a  defense  must  be  specially 
pleaded. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J. 

3ee  opinioQ  for  statement  of  the  case. 

John  C.  Watson  and  Frank  71  Ransomf  for  appellant, 
cited:  Qilleapie  v.  Union  Stock  Yards  Not  Bank^  41  Fed. 
Rep.,  231,  137  U.  S.,  411. 

Charles  Offuttj  contra  .• 

The  bank  did  all  that  could  be  required  of  it  in  refers 
ence  to  the  drafts.     Had  the  bank  paid  the  drafts  con- 
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trarj  to  the  orders  of  Fitch,  it  would  have  l>eeii  liable  to 
bim.  (MarzeUi  t.  WiUiams,  1  B.  &  Ad.  [Eng.],  415; 
Patterson  v.  Marine  Nat  Bank,  18  Atl.  Rep.  [Pa.],  632; 
First  Not  Bank  v.  Masoity  95  Pa.  St.,  113;  Fonner  v. 
Smithy  31  Neb.,  107;  MaHin  v.  Rocke,  53  L.  T.  n.  s. 
[Eng.],  946;  Levy  v.  Cavanagh,  2  Bosw.  [N.  Y.],  100; 
Wood  V.  BoylsUm  Nat  Bank,  129  Mass.,  358;  Justh  r. 
NaL  Bank  of  the  CommontoealtJi,  56  N.  Y.,  478 ;  SovJth- 
mck  V.  First  Nat.  Bank  of  Memphis,  84  N.  Y.,  434; 
Thomson  v.  Clydesdale  Bank,  48  Albany  L.  J.  [Eog.], 
324.) 

Peer,  C.  J. 

This  is  an  equitable  proceeding  instituted  by  the  appel- 
lant, Addison  £.  Cady,  in  the  district  court  for  Douglas 
connty,  against  the  ap|)ellee,  the  South  Omaha  National 
Bank,  to  enforce  an  accounting  by  the  latter  for  the  pro- 
ceeds of  a  car  load  of  hogs,  by  the  plaintiff  consigned  to 
William  Fitch  at  South  Omaha  under  the  name  and  style 
of  William  Fitch  &  Co.  The  facts  essential  to  an  under- 
standing of  the  questions  involved  are  as  follows : 

On  the  20th  day  of  June,  1888,  the  First  National  Bank 
of  St.  Paul,  Nebraska,  of  which  the  appellant  was  presi- 
dent, addressed  to  the  appellee  the  following  communica- 
tion: 

"St.  Paul,  Neb.,  June  20,  1888. 

"if.  C.  Bostwick,  Oish.,  So.  Omaha— SiRz  Will  you 
give  me,  in  confidence,  what  information  you  may  have  re- 
garding financial  standing  and  responsibility  of  Wm.  Fitch 
&  Co.,  commission  firm.  We  are  sending  you  a  good 
many  drafts  on  them  and  would  like  to  know  something 
of  them,  and  would  consider  it  a  special  favor  if  at  any 
time  yon  consider  them  at  all  shaky,  you  would  notify  us, 
and  we  will  be  glad  to  reciprocate  at  any  time. 

"Yours  truly,  Geo.  E.  Lean, 

''Cashier  J' 
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To  the  above^  appellee  replied,  under  date  of  Jane  21,  as 
follows : 

"Dear  Sib:  Replying  to  joars  of  6/20,  Wm.  Fitch  is 
doing  a  small  commission  business  under  name  of  Wm. 
Fitch  &  Co.  We  have  been  doing  bi^iness  with  him  a 
long  time  and  think  him  reliable  and  conservative.  I 
think  he  has  about  $2,000  in  his  business,  which  is  as 
much  cash  capital  as  larger  firms  use.  We  do  not  think  him 
in  any  way  shaky,  and  will  inform  you  if  we  have  reason 
to  change  our  opinion.  H.  C.  Bostwick, 

'*  Cashier.'* 

Fitch  was,  as  may  be  inferred,  at  the  date  mentioned,  en- 
gaged in  the  live  stock  commission  business  at  South 
Omaha,  and  in  which  he  continued  up  to  and  subsequent 
to  the  transactions  out  of  which  this  controversy  arose.  On 
the  24th  day  of  September,  1888,  appellant,  at  Dannebrog, 
in  this  state,  shipped  a  car  load  of  hog^  to  South  Omaha, 
consigned  to  Fitch  in  the  name  of  Wm.  Fitch  &  Co.  Said 
hogs  were  in  due  time  received  by  the  consignee  named, 
who,  on  the  26th  day  of  September,  sold  them  to  the  Ar- 
mour-Cudahy  Packing  Company  for  the  sum  of  $1,021.80. 
In  accordance  with  the  established  practice,  weight  tickets 
were  issued  bearing  the  indorsement  of  the  purchaser,  di- 
recting payment  of  the  amount  of  such  purchase,  which 
were  by  Fitch  turned  over  to  and  collected  by  the  appellee 
bank,  the  proceeds  thereof  being  placed  to  the  credit  of  the 
former  on  an  open  account,  and  which  was,  as  will  pres- 
ently appear,  then  largely  overdrawn.  The  plaintiff  on 
September  25  drew  u|x>n  Fitch  &  Co.  for  $1,000,  the  esti- 
mated net  proceeds  of  the  shipment  above  mentioned,  but 
which  draft  the  appellee,  by  whom  it  was  presented  for 
payment,  on  September  27,  returned  unpaid,  bearing  the 
indorserapnt ''amount  not  correct."  It  is  conceded  that 
the  procee<ls  of  the  hogs  solf?,  less  necessary  charges,  in- 
cluding commission,  amounted  to  the  sum  of  $976.01,  and 
for  which  the  appellant  on  the  28th  day  of  September  drew 
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opon  Fitch  &  Co.  The  draft  last  meDtioDed  was  sent  for 
collection  to  the  appellee^  and  upon  presentation  payment 
thereof  was  refused.  Fitch,  according  to  the  representa- 
tive of  the  appellee  bank,  assigned  as  a  reason  for  his  re- 
fusal that  the  hogs  in  question  had  been  purchased  with 
money  advanced  by  him  for  that  purpose  to  one  Stuart, 
and  shipped  in  appellant's  name  in  onler  to  defraud  him 
of  the  amount  of  his  advancement,  although  that  conten- 
tion has  no  support  whatever  in  the  record. 

Fitch's  account  with  the  bank  shows  a  general  balance 
in  his  favor  until  about  August  10, 1888.  Beginning  with 
August  13,  his  account  was  overdrawn  in  various  amounts, 
until  the  close  of  business  September  26,  when  his  indebt- 
edness to  the  bank  on  his  open  account  was  $976.44. 
During  the  month  of  August  he  was,  according  to  the 
record,  overdrawn  fourteen  days,  in  the  average  sum  of 
$591.01,  the  highest  amount  thereof  being  $747.23  on  the 
4th  and  the  lowest  $356.22  on  the  22d.  From  September 
1st  to  25th,  inclusive  of  both  days  he  was  overdrawn 
twenty  days,  in  the  average  sum  of  $1,276.69,  the  highest 
being  $1,757.94  on  the  10th  and  the  lowest  $585.54  on 
the  18th.  The  transactions  on  the  26th  were  the  payment 
of  two  checks  for  $5  each,  drawn  by  Fitch,  making  a  total 
on  the  debit  side  of  $986.44  and  a  credit  for  $1,021.80, 
the  proceeds  of  plaintiff's  hogs,  leaving  a  balance  in  his 
ftvor  at  the  close  of  business  on  that  day  of  $35.36.  Fitch 
was,  it  seems  within  the  knowledge  of  the  appellee,  in  the 
habit  of  making  advancements  to  shippers  and  reimburs- 
ing himself  from  the  proceeds  of  stock  subsequently  con- 
signed to  him,  although  it  was  aware  that  most,  if  not  all, 
of  his  deposits  represented  the  proceeds  of  stock  sold  on 
commission  and  for  which  he  was  accountable  to  consign- 
ors. It  is  also  a  reasonable  inference  from  the  admitted 
facts  that  appellee  was  advised  not  later  than  September  27, 
on  which  day  the  first  mentioned  draft  was  presented  by 
it,  that  Fitch's  credit  of  the  preceding  day  was  the  pro- 
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oeedfl  of  stock  sold  for  the  appellant,  and  it  is  shown  to 
have  been  fully  informed  of  his  rights  in  the  premises  oc 
the  2d  day  of  October  following.  As  one  of  the  questions 
presented  involves  an  examination  of  Fitch's  account  with 
the  bank  from  September  26  to  October  2,  inclusive,  a  sum- 
mary thereof  is  here  given : 

Wm.  Fitch  &  Co,  Dr.  Or. 

Sept  26.     Balance $35  36 

«    27.     Deposit 968  76 

"    28.    Check $917  20      $994  11 

"     "  "      40  00 

<«     "  « 6  00 

*'    29.     Int  on  Sept  overdraft...       10  60 
Octl.     Check 6  CO 

♦977  70 
Oct  2.     Balance $16  41 

The  questions  suggested  by  the  forgoing  statement  will 
be  examined  in  the  following  order,  viz. :  (1.)  To  whatex- 
tenty  if  at  all,  did  the  deposit  of  the  appellant's  money  and 
its  application  in  discharge  of  Fitch's  indebtedness  to  the 
bank  affect  the  rights  of  the  former?  (2.)  Are  the  rights 
of  the  parties  affected  by  the  transactions  between  Fitch 
and  the  bank  subsequent  to  September  26  and  prior  to  the 
receipt  of  formal  notice  of  the  appellant's  rights  on  the  2d 
day  of  October? 

Preliminary  to  the  first  inquiry  it  should  be  remarked 
that  the  record  presents  no  question  of  the  authority  of  a 
factor  or  broker  to  deposit,  in  his  own  naiuu,  money,  the 
proceeds  of  goods  consigned  for  sale  on  aooount  of  his 
principal.  We  assume,  therefore,  that  the  act  of  Fitch,  in 
depositing  to  his  owu  credit  the  money  realized  from  the 
sale  of  appellant's  hogs,  was  authorized  by  the  course  of 
dealing  between  the  parties  named  or  by  the  leoogniaed 
usa^e  of  trade, — iu  short,  that  such  transaction  did  not  in 
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law  amoant  to  conversion  by  Fitch  of  the  fands  in  ques* 
tion.  It  is  a  recognised  rale  in  equity  jurisprudence  that 
trust  funds  may  be  followed  through  any  number  of  trans- 
mutations and  reclaimed  by  the  owner  so  long  as  they  can 
be  distinguished  in  the  hands  of  the  trustee  or  his  assigns. 
In  the  leading  case  of  Pennell  v.  DeffeU,  4  De  G.,  M.  & 
6.  [Eng.],  372y  the  controversy  was  between  an  official  as- 
signee in  bankruptcy  and  the  executors  of  a  prior  deceased 
assignee  who  had  kept  a  bank  account  in  which  he  had 
mingled  his  own  funds  with  those  of  the  trust,  the  credits 
being  all  entered  in  his  own  name.  It  was  said :  "  When 
a  trustee  pays  trust  money  into  a  bank  to  his  credit,  the 
account  being  a  simple  account  with  himself,  not  marked 
or  distinguished  in  any  other  manner,  the  debt  thus  con- 
stituted from  the  bank  to  him  is  one  which,  as  long  as  it 
remains  due,  belongs  specifically  to  the  trust  as  much  and 
as  effectually  as  the  money  so  paid  would  have  done  had 
it  specifically  been  placed  by  the  trustee  in  a  particular  re- 
pository and  so  remained ;  that  is  to  say,  if  the  specific 
debt  shall  be  claimed  on  behalf  of  the  oe^tuia  que  trust&nt 
*  *  *  BB  between  the  trustee  and  his  executors  and  the 
general  creditors  after  his  death.'' 

In  Van  Alen  v.  American  Nat.  Banky  52  N.  Y.,  1,  it  was 
held  that  where  an  agent  deposits  in  bank  to  his  own  ac- 
count the  money  of  his  principal  under  the  direction  of  the 
latter,  such  fund  is  impressed  with  a  trust  in  favor  of  the 
owner  which  is  not  affected  by  the  fact  that  the  agent  at  the 
same  time  deposited  to  the  same  account  i'unds  of  his  own. 
Referring  to  the  question  of  notice  by  the  bank  of  the 
plaintiff's  rights,  the  chief  justice  says:  ^'It  was  suggested 
on  the  argument  that  notice  to  the  bank  by  the  depositor 
was  necessary  to  protect  the  rights  of  the  plaintiff,  but  this 
is  not  so.  The  title  of  the  plaintiff  does  not  depend  upon 
whether  the  bank  knew  he  had  title  or  not.  That  rests 
upon  other  facts.  A  notice  to  the  bank  might  have  pre- 
vented any  transfer,  or  the  creation  of  a  lien   by  the  de- 
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positor,  or  prevented  the  bank  from  taking  or  aoquiring 
such  lien  in  good  faith,  but  oould  not  otherwise  be  neces- 
sary or  important.'^ 

In  Burtnett  v.  Fbrd  Nat  Bank  of  ChrwMiOy  38  Midi., 
630^  one  Baynale  deposited  with  the  defendant  bank  to  his 
own  accoant  the  sum  of  $1,015,  the  proceeds  of  certain 
securities  belonging  to  the  plaintiff's  intestate.  Of  the 
amount  so  deposited,  be  subsequently  checked  out  $229.29 
and  soon  thereafter  died  insolvent,  being  indebted  to  the 
bank  in  a  sum  exceeding  the  balance  shown  by  the  books 
thereof  in  his  favor.  Thereupon  the  bank,  claiming  the 
right  to  apply  said  balance  upon  Raynale's  indebtedness, 
made  upon  its  books  the  entries  necessary  to  effectuate  that 
result.  In  the  opinion  of  the  court,  reversing  the  judg- 
ment below  for  the  defendant.  Graves,  J.,  says:  ''But  we 
are  not  aware  of  any  principle  which  will  enable  a  deposi- 
tary, who  has  received  from  a  trustee  or  agent  a  fund  be- 
longing in  fact  to  the  principal  or  beneficiary,  to  appropri- 
ate it  by  his  sole  act  to  his  own  debt  held  against  the  trustee 
or  agent,  and  thereupon  to  insist  that  his  want  of  knowl- 
edge of  the  true  ownership  is  suflScient  to  guard  such 
inequitable  appropriation  and  bar  the  real  owner  from 
pursuing  the  fund/' 

In  the  recent  case  of  Davi$  v.  Panhandle  NaL  Bank^  29 
S.  W.  Rep.  [Tex.],  926,  the  facts  were  quite  similar  to 
those  involved  in  this  controversy.  There  one  Hancock, 
having  in  his  possession  a  sum  of  money,  the  proceeds  of 
certain  live  stock  sold  for  the  plaintiff,  deposited  it  to  his 
own  credit  with  the  defendant  bank,  with  which  his  account 
was  then  overdrawn.  In  holding  that  the  plaintiff  was 
entitled  to  recover  for  so  much  of  the  deposit  as  was  ap- 
plied to  balance  Hancock's  account  the  court  say  :  ''There 
is  neither  allegation  nor  evidence  that  the  bank  lost  its 
debt  upon  Hancock  by  reason  of  this  transaction,  *  *  * 
and  in  the  alienee  of  such  evidence  we  do  not  see  upon 
what  principle  it  should  be  allowed  to  retain  this  money.'' 
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The  court  in  the  case  last  cited  say  farther :  ''As  to  whether 
or  not  it  [the  bank]  should  be  protected  in  the  amount  it 
allowed  Hancock  to  check  ont  after  its  receipt,  will  de- 
pend upon  the  question  of  notice*  If  it  had  notice  of  the 
real  ownership  of  the  funds,  and  that  Hancock  was  not 
authorised  to  use  them  at  the  time  it  honored  his  checks, 
it  should  be  required  to  pay  appellant  notwithstanding  such 
payments.  If,  however,  it  did  not  have  notice  of  these 
facts,  the  money  having  been  remitted  to  it  in  the  name  of 
Hancock,  Davis  should  bear  the  loss/' 

In  Boone,  Law  of  Banking,  sec.  285,  the  subject  is  con- 
sidered in  all  of  its  phases,  and  concludes  as  follows :  **  It 
may  be  stated  as  a  general  principle,  that  if  money  depos- 
ited in  a  bank  was  held  by  the  de|)ositor  in  a  fiduciary  ca- 
pacity, its  character  is  not  changed  by  being  placed  to  his 
credit  in  his  bank  account.^'  And  the  same  principle  is 
recognised  in  the  following  cases:  Third  Nat  Bank  of  St. 
Paul  V.  SiiUwater  Oas  Co.,  36  Minn.,  75 ;  Peak  v.  EUiooU, 
30  Kan.,  156;  Baker  v.  New  York  Nat.  Exchange  Bank, 
100  N.  Y.,  31;  Whitley  v.  Foy,  6  Jones  Eq.  [N.  Car.], 
34;  Central  Nat  Bank  v.  Connecticut  Mutuai  lAfe  Ins. 
Co.,  104  U.  S.,  64;  Union  Stock  Yards  Bank  v.  Oillespie, 
137  U.  8.,  411. 

Analogous  in  principle,  also,  is  the  doctrine,  abundantly 
supported  by  authority,  that  a  partner  cannot,  without 
the  consent  of  his  copartners,  apply  the  firm  property  in 
satisfaction  of  his  individual  liabilities,  and  that  upon 
one  so  receiving  partnership  property  is  cast  the  burden 
of  proving  either  consent  by  the  other  partners,  or  facts 
which  amount  to  an  equitable  estoppel  as  against  them. 
(Kendal  v.  Wood,  6  L.  R.,  Ex.  [Eng.],  243;  Heilbut  v. 
Nevill,  4  L.  R.,  C.  P.  [Eng.],  354;  Rogers  v.  Batchelor,  12 
Pet.  [U.  8.],  221 ;  Davie  v.  Smith,  27  Minn.,  390;  FarweU 
V.  St.  Paul  Trust  Co.,Ab  Minn.,  495;  Johnson  v.  McClary, 
131  Ind.,  105.  8ee,  also,  Parsons,  Parlnership,  sec.  90, 
and  note;  Bates,  Partnership,  sec.  1046;  Dob  v.  Hnlsey, 
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16  Joiin8.  [N.  Y.],  34 ;  Mutual  NaL  Bank  v.  Richardson, 
33  La.  Add.,  1312.) 

A  ooDsideratioD  of  the  authorities  cited  leads  irresistibly 
to  the  oooclusioD  that  appellaDt's  right  to  the  mooey  in 
controversy  was  not  affected  by  the  de(M)sit  thereof  in 
Fitch's  name,  and  that  he  is  entitled  to  reclaim  it  notwith- 
standing that  fact,  unless  there  exists  in  favor  of  the  bank 
an  equitable  defense  arising  out  of  the  subsequent  transac- 
tions, which  should  prevail  as  against  his  title,  a  question 
we  will  now  proceed  to  examioe. 

The  allegations  of  the  petition  are  indicated  by  the  fore- 
going statement  of  facts,  while  the  answer  is^  in  effect,  a 
general  denial.  It  may,  for  the  purpose  of  the  present  in- 
quiry, be  conceded  that  payment  by  the  bank  of  the  money 
in  controversy  upon  Fitch's  checks,  in  good  faith,  relying 
upon  his  apparent  title  thereto,  without  notice  of  ap])ellant'8 
rights  in  the  premises,  would  be  a  complete  justification, — in 
short,  that  appellant,  having  clothed  Fitch  with  the  appar- 
ent ownership  of  said  fund,  is  now  estopped  as  against  the 
bank  to  question  his  authority  to  check  it  out  But  is  that 
fact  available  as  a  defense  under  the  issues  presented  ?  '^  The 
answer  shall  contain  (1)  a  general  or  specific  denial  of  each 
material  allegation  of  the  petition  controverted  by  the  de- 
fendant ;  (2)  a  statement  of  any  new  matter  constituting  a 
defense,  counter-claim,  or  set-off^,  in  ordiuary  and  concise 
language."  (Civil  Code,  sec.  99.)  It  has^  in  construing 
the  section  quoted,  been  repeatedly  held  that  new  matter 
of  any  kind,  constituting  a  complete  or  partial  defense^ 
must  be  specially  pleaded.  {Atchison  A  N.  R,  Co*  v.  Washf^ 
bum,  6  Neb.,  117 ;  Burlington  A  M.  R.  R.  Co.  o.  Harris, 
8  Neb.,  140;  Clark  v.  Mullen,  16  Neb.,  481 ;  Mordhorst  c. 
Nebraska  Telephone  Co.,  28  Neb.,  610;  Bishop  v.  Stevens, 
31  Neb.,  786;  Prall  v.  Peters,  32  NeU,  832.)  New  mat- 
ter, acconling  to  the  most  approved  interpretation  of  the 
term,  is  any  fact  extrinsic  to  the  matter  alleged  as  the  cause 
of  action,  and  includes  all  defenses,  whether  l^al  or  equi-^ 
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table,  not  included  in  a  denial  of  the  allegations  of  the  pe- 
tition. (Bliss,  Code  Pleading,  seo.  352.)  And  the  rule 
thus  stated  is  applicable  to  the  case  at  bar,  however  the  trans- 
action in  question  may  be  characterized,  whether  as  an 
estoppel  in  pais,  or  simply  as  a  repayment  of  the  appel- 
lant's money  upon  the  checks  of  his  authorized  agent.  It 
follows  from  these  views  that  decree  for  the  defendant  must 
be  reversed  and  the  district  court  advised  to  enter  a  decree 
in  accordance  with  the  prayer  of  the  petition. 


Reversed. 


Ibyinb^  C.f  not  sitting. 


John  Thomas,  Trustee,  v.  Peter  N.  Carson  et  au 

FiLKD  Januabt  21,  1896.     Na  0260. 

1.  Pleading:  Nambs  or  Parties.  Where  the  petition  or  com- 
plaint states  a  caase  of  action  in  fayor  of  the  plaintiff  person- 
ally, soperadded  words,  snch  as  *^  agent,"  ''ezecntor,"  or  "trns- 
tee,"  will  be  regarded  as  deBcHpUo  peraonw  merely. 

a.  Abstraota  of  Title :  Statutory  Bond.  The  bond  required 
by  section  1,  chapter  64,  Laws,  1887  (Compiled  Statntes,  sec 
65,  ch.  73),  is  designed  as  secnritj  for  those  who  may  be  dam- 
aged through  the  negligence  or  inefficiency,  and  possibly  the 
fraud,  of  persons  engaged  in  the  business  of  compiling  abstracts 
of  title. 

lb  :  Ebbobs:  Liability  of  Abstbaotbb.    T.,  the  plaintiff, 

purchased  a  real  estate  mortgage  relying  upon  the  certificate  ac- 
companying an  abstract  of  title,  in  which  it  was  recited  that  C, 
the  abstracter,  had  carefully  examined  the  records  of  the  office 
of  the  county  clerk,  the  clerk  of  the  didtrict  court,  and  county 
treasurer;  and  that  there  were  of  record  in  said  offices  no  liens 
vpon  the  property  described  except  as  in  said  abstract  men- 
tioned. HMj  That  C.  is  not  liable  on  his  bond  on  account  of 
the  omission  from  said  abstract  of  a  prior  mortgage  upon  the 
property  conTcyed,  then  of  record  in  the  office  of  the  register  of 


46  706 

47  588 

40  765 

52  784 

56  744 


766  NEBRASKA  REPORTS.         [Vol.  46 


Tbomw  Y.  Canon. 


Cbbtifioatb  of  Abstbagtbb:  Liabiutt  Ab- 
8UMED.  The  fact  that  the  omlasion  of  the  prior  mortgage  was 
the  reealt  of  a  oonapiraoy  between  C,  the  abstracter,  E.,  the 
mortgagor,  and  P.,  to  whom  the  subeeqaent  mortgage  was  giren, 
hOdf  not  material,  since  the  certificate  relied  opon  by  the  plaint- 
iff imparted  notice  of  C's  engagement  and  the  extent  of  the 
liability  aoanmed  bj  him. 

Erbob  from  the  district  court  of  Adams  coanty.  Tried 
below  before  Beall,  J. 

Cappa  &  8tevenSj  for  plaintiff  in  error. 

John  M.  Ragan,  J,  B.  Cesana,  and  M.  A.  Sariigan, 
cofUrct. 

Post,  C.  J. 

This  was  an  action  in  the  district  court  for  Adams 
county  by  the  plaintiff  in  error  Joseph  Thomas,  trustee, 
who  sued  to  recover  from  the  defendants  Carson,  Doyen, 
Spicknell,  and  Brunningsen,  on  the  undertaking  of  the  first 
named  defendant  as  a  bonded  abstracter.  The  bond  set 
out  in  the  petition  below  is  in  substantial  compliance  with 
chapter  64,  Laws,  1887  (Compiled  Statutes,  ch.  73,  sec. 
65  et  seq.).  The  breach  alleged  as  the  cause  of  action  is  the 
making  and  certifying  by  Carson,  the  principal  in  said 
bond,  of  an  abstract  of  the  title  to  a  certain  quarter-section 
of  land  in  Adams  county,  from  which  were  omitted 
two  mortgages  shown  by  the  records  of  said  connty,  and 
which  were  valid  and  subsisting  liens  upon  the  property 
therein  described.  It  is  alleged  that  the  plaintiff,  relying 
upon  said  abstract  and  accompanying  certificate,  purchased 
a  certain  mortgage  thereby  appearing  to  be  a  first  lien  upon 
said  property  but  which  was  filed  for  record  subsequent  to 
the  recording  of  the  two  mortgages  first  described.  That 
the  mortgage  so  purchased  by  the  plaintiff  was  not  as  shown 
by  said  abstract  and  certificate  a  first  lien  upon  said  prop- 
erty, but  was,  on  the  contrary,  the  third  lien  and  no  se- 
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carity  whatever  for  the  money  paid  therefor.  Carson^  the 
principal,  appears  to  be  in  default  of  answer,  but  the 
sureties  join  in  an  answer,  of  which  the  only  allegation  re- 
quiring notice  is  that  the  omission  from  the  abstract  of  the 
two  prior  mortgages  was  the  result  of  a  conspiracy  between 
Carson,  their  principal,  the  mortgagee  therein  named,  the 
Western  Loan  &  Investment  Company,  Elsmore,  who,  at 
the  date  of  the  several  transactions  involved,  held  the  legal 
title  to  the  property  in  question,  and  Charles  H.  Paul,  the 
mortgagee  named  in  the  subsequent  mortgage,  and  was 
done  without  the  knowledge  or  consent  of  the  answering 
defendants,  or  any  of  them.  The  reply  is  a  general  de- 
nial of  the  allegations  of  the  answer. 

The  foregoing  statement  omits  many  all^ations  of  the 
pleadings,  but  is,  it  is  believed,  sufficient  to  illustrate  the 
principles  by  which  this  controversy  is  governed.  On  the 
trial  below  the  plaintiff  having  introduced  his  evidence  in 
chief,  the  defendants  requested  the  court  to  direct  a  verdict 
in  their  favor  on  the  following  grounds:  1.  The  plaintiff 
is  without  authority  to  bring  or  maintain  the  action.  2. 
The  plaintiff  is  not  the  real  party  in  interest.  3.  The  ab- 
stract and  certificate  mentioned  in  the  pleadings  are  shown 
to  be  in  all  respects  true.  Said  motion  having  been  sus- 
tained, a  verdict  for  the  defendants  was  returned  in  accord- 
ance with  the  direction  of  the  court,  upon  which  judgment 
was  subsequently  entered,  and  which  has  been  removed  into 
this  court  for  review  by  the  plaintiff  below. 

The  record  contains  no  suggestion  of  the  capacity  in 
which  the  plaintiff  sues,  aside  from  his  designation  in  the 
pleadings  as  "Trustee."  The  all^ation  with  respect  to 
the  payment  by  him  for  the  securities  mentioned  is  as  fol- 
lows :  ''And  in  consideration  of  the  delivery  to  this  plaint- 
iff of  the  $10,600  notes  secured  by  the  mortgage  here- 
inbefore referred  to,  this  plaintiff  purchased  said  notes, 
paying  therefor  the  sum  of  $10,500."  Mr.  Ratzell,  who 
represented  the  plaintiff  in  the  purchase  of  said  securities, 
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testified  that  the  funds  used  for  that  purpose  were  advanced 
by  Joseph  Thomas,  '^ Trustee/'  whose  residence  is  in  (he 
state  of  Pennsylvania,  but  on  his  cross-examination  stated 
that  he  had  no  information  whatever  as  to  whether  said  in- 
vestment was  made  by  Mr.  Thomas  on  bis  own  account  or 
as  the  representative  of  another.  We  must,  in  view  of 
these  facts,  regard  the  assumption  that  the  action  is  prose- 
cuted by  the  plaintiff  in  a  representative  capacity  as  un- 
warranted. On  the  contrary,  assuming  the  petition  to  state 
a  cause  of  action,  it  is  in  favor  of  the  plaintiff  individually, 
hence  the  word  'Hrostee''  accompanying  his  name  in  the 
pleadings  is  merely  desoriptio  peraoruB.  Where  the  petition 
or  complaint  discloses  a  cause  of  action  in  favor  of  the 
plaintiff  personally,  superadded  words, such  as  ''agent/' 
''executor,''  or  "trustee,"  may  be  treated  as  superfluous  and 
wholly  rejected  by  the  court.  (Henahall  v,  Roberts^  6  Ekiat 
[Eng.],  150;  MerriU  v.  Seaman,  6  N.  Y.,  168;  Btnndi  v. 
WhUney,  94  N.  Y.,  302;  Litohjidd  v.  Flint,  104  N.  Y., 
543 ;  StUwM  v.  Carpenter,  2  Abb.  N.  C.  [N.  Y.],  238, 
62  N.Y.,  639;  HoUonv.  Parker,  13  Minn.,  355;  Magee 
V.  Board  of  Supervisors,  38  Wis.,  247;  Bragdon  ».  Harmon, 
69  Me.,  29;  Button  v.  Mansfield,  47  Conn.,  388;  2  Boone, 
Code  Pleading,  p.  13.) 

The  conclusion  thus  stated  renders  necessary  an  exami- 
nation of  the  third  ground  of  the  motion  above  mentioned, 
which  is  in  effect  that  the  veracity  of  the  abstract  and  oo^- 
tificate  introduced  in  evidence  is  not  directly  or  indirectly 
assailed.  However,  as  preliminary  to  an  examination  of 
that  subject,  it  should  be  remarked  that  the  act  to  which 
reference  has  been  made  requires  each  person  engaged  in 
the  business  of  compiling  abstracts  of  title  to  execute  to 
the  state  of  Nebraska  a  bond  in  the  penal  sum  of  $10,000, 
with  not  less  than  three  sureties,  conditioned  for  the  pay- 
ment by  such  abstracter  "  of  any  and  all  damages  that  may 
accrue  to  any  party  or  parties  by  reason  of  any  error,  de- 
ficiency, or  mistake  in  any  abstract  or  certificate  of  title 
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made  and  issaed  by  such  persoD  or  persons.''  (Session  Laws, 
1887,  p.  565,  ch.  64,  see.  1.)  On  the  back  of  the  abstract 
in  question  we  find  printed  a  blank  certificate  in  the  usual 
form,  in  which  it  is  recited  that  it  is  a  full  and  complete 
abstract  of  all  conveyances  upon  record  affecting  the  prop- 
erty therein  described.  Carson,  for  reasons  not  disclosed 
by  the  record,  instead  of  using  the  blank  above  mentioned, 
which  included  all  conveyances  affecting  said  property, 
executed  and  attached  to  the  abstract  a  certificate  in  the 
following  form : 
"State  of  Nebraska,  ) 
Adams  County.       j 

"I,  P.  N.  Carson,  an  abstracter,  duly  qualified  and  hav- 
ing given  the  bond  and  had  it  approved  as  required  by 
law,  do  hereby  certify  that  I  have  carefully  examined  the 
records  and  files  of  the  county  clerk's  office,  office  of  the 
clerk  of  the  district  court,  and  treasurer's  office,  all  of  the 
county  of  Adams  and  state  of  Nebraska,  and  that  the  fore- 
going abstract  is  true  in  all  respects* 

'^And  I  further  certify  that  there  are  no  other  deeds, 
mortgages,  or  trust  deeds,  other  conveyances  or  contracts 
of  any  kind,  or  any  other  mechanics'  liens,  judgments,  at- 
tachments, actions  in  equity,  or  other  liens  or  proceedings, 
or  any  taxes  upon,  or  any  tax  proceedings,  or  liens  for  taxes 
upon  the  premises  described  in  the  heading  of  this  abstract, 
or  any  part  thereof,  upon  or  in  the  records  of  either  of  the 
said  three  offices,  to-wit,  county  clerk's  office,  office  of  the 
clerk  of  the  district  court,  and  treasurer's  office,  all  of  the 
county  of  Adams,  except  as  hereinbefore  set  out. 

"N.  P.  CARfiON, 

"Dated  May  8,  1889.  Abstracter:' 

There  are  two  facts  conclusively  established  by  the  evi- 
dence in  the  record,  viz.:  (1)  That  the  entries  upon  the  ab- 
stract in  question  are  in  all  respects  true;  (2)  that  at  the 
date  of  said  abstract,  and  for  more  than  a  year  prior  thereto, 
there  was  a  register  of  deeds  for  Adams  county,  who  is  by 
63 
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law  made  the  custodian  of  all  records  of  deeds,  mortgages, 
and  other  instruments  affecting  the  title  to  real  estate  in 
said  county,  and  that  the  two  prior  mortgages  above  men* 
tioned  were  not  of  record  in  either  of  the  offices  named  in 
the  forcing  certificate.  It  is  also  reasonably  certain  from 
the  evidence  that  the  omission  from  the  abstract  of  the 
prior  mortgages  was,  as  allied  by  defendant,  the  result  of 
a  conspiracy  between  Carson,  Elsmore,  Paul,  the  Western 
Loan  &  Investment  Company,  and  others.  It  is  possible 
that  the  terms  ^^  abstract"  and  '^oertrficate  of  title''  are 
used  interchangeably  in  the  statute,  and  that  an  abstracter 
would  be  chargeable  upon  bis  bond  for  damage  resulting 
from  the  omission  of  a  prior  conveyance  in  the  absence  of 
any  additiodal  certificate;  but  it  is  unnecessary  at  this  time 
to  determine  that  question,  since  it  is  expressly  charged  by 
the  plaintiff  that  he  relied  upon  the  certificate  of  Carson 
that  there  were  no  liens  upon  the  mortgaged  property  ex- 
cept  those  shown  by  the  abstract.  Turning  again  to  the 
certificate,  it  is  apparent  that  by  no  reasonable  or  natural 
construction  can  it  be  held  to  include  or  apply  to  liens  or 
conveyances  of  record  in  the  office  of  the  register  of  deeds. 
The  evident  purpose  of  the  bond  required  by  the  statute  is 
to  provide  security  for  persons  who  may  be  damaged  through 
the  negligence  or  inefficiency,  and  possibly  the  fraud,  of  ab- 
stracters. It  is  unnecessary  to  consider  the  question  so  ably 
argued  by  counsel  for  plaintiff,  viz.,  whether  Carson  was, 
in  contemplation  of  law,  an  officer,  and  his  undertaking  an 
official  bond,  or  whether  the  requirement  in  that  respect  is  a 
mere  exercise  of  the  power  to  regulate  the  business  to  whidi 
it  applied.  It  is  sufficient  that  the  relation  between  an  ab- 
stracter and  his  employer  remains  as  it  was  before  the  stat- 
ute, purely  contractual,  the  only  difference  being,  as  already 
observed,  that  the  bond  of  the  former  is  a  guaranty  of  his 
skill  and  faithfulness,  and  perhaps  his  fidelity*  He  may 
be,  and  frequently  is,  employed  to  search  the  record  for 
liens  only,  or  for  deeds  only,  but  in  all  cases  his  liability  is 


Vol.  46]       •  JANUARY  TERM,  1896.  771 


Thomu  T.  Canon. 


measured  by  his  employment ;  and  where,  as  in  this  case, 
his  engagement  applies  to  particular  records,  his  liability 
will  not,  by  implication,  be  so  extended  as  to  embrace  liens 
or  conveyances  not  disclosed  by  a  search  of  the  designated 
office  or  offices.  In  other  words,  in  order  to  maintain  an 
action  upon  the  statutory  undertaking  of  an  abstracter,  it 
is  necessary  to  show  that  the  act  of  omission  or  commis- 
sion alleged  as  the  cause  thereof  is  a  breach  of  the  condi- 
tions, express  or  implied,  of  the  particular  engagement  to 
which  it  relates.  The  omission  to  which  the  plaintiff's 
loss  is  attributed  not  being,  according  to  the  record,  a  vio- 
lation of  the  terms  or  conditions  of  Carson's  employment 
as  an  abstracter,  is  not  a  breach  of  the  bond  upon  which 
this  actiop  is  found,  and  the  district  court  did  not,  there- 
fore, err  in  the  direction  complained  of.  We  must  not 
from  these  views  be  understood  as  intimating  that  the 
plaintiff  is  without  remedy  for  the  wrong  alleged.  It  may 
be,  and  probably  is,  true  that  the  purpose  of  Carson  and 
his  confederates  above  named  was,  by  means  of  the  certifi- 
cate employed,  to  defraud  purchasers  of  the  subsequent 
mortgage  through  assignment  from  Paul,  the  mortgagee ;. 
but,  as  has  been  shown,  the  prior  mortgages  were  omitted 
from  the  abstract,  with  the  knowledge  and  consent,  if  not. 
by  the  procurement,  of  Paul,  and  the  certificate  was  evi- 
dently satisfactory  to  him.  The  plaintiff  ma^,  therefore, 
as  the  victim  of  such  fraud,  in  addition  to  the  remedy 
against  the  parties  antecedently  liable  on  the  notes  and 
mortgage,  pursue  the  several  conspirators  by  an  action  for 
fraud ;  but  l)eing  a  stranger  to  the  agreement  under  which 
the  abstract  was  furnished,  and  having  purchased  the  notes 
and  mortgage,  relying  upon  the  certificate,  which  of  itself 
imparts  notice  of  the  limitation  upon  Carson's  liability,  he 
must  look  elsewhere  for  relief  than  to  the  bond  declared 
upon  in  this  action. 

Defendants  also  rely  upon  a  want  of  privity  between  the 
plaintiff  and  Carson,  and  argue  that  the  abstract  being  sat- 
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is&ctory  to  Paul,  at  whose  iustaDoe  it  was  prepared,  and  to 
whom  the  subsequent  mortgage  was  given,  cannot  be  made 
the  basis  of  recovery  in  favor  of  a  stranger  to  the  transac- 
tion. The  cases  cited  by  counsel  appear  to  sustain  the  prop* 
osition  contended  for  as  a  rule  of  the  common  law,  although 
•their  application  to  a  statute  like  ours  under  which  the 
bonds  of  abstracters  are  conditioned  for  the  payment  of 
'^  all  damage  that  may  accrue  to  any  party  or  parties  by 
reason/' etc.,  may  well  be  doubted.  It  is,  however,  unnec- 
•essary  to  pursue  that  subject,  since,  for  reasons  stated,  the 
judgment  must  be 

Affirm£D. 

Ragan,  C,  not  sitting. 
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Leroy  Martin,  appellee,  v.  William  P.  Miles, 


APPELLANT. 


FiLSD  Januabt  31, 1896.     No.  7776. 

Elections:  Manner  or  Marking  Ballots.  The  provision  of  sec- 
tion 20,  act  of  1891  ( ''Australian  Ballot  Law  "),  for  tbe  ex- 
pressing of  the  voter's  intention  by  a  mark  opposite  the  name 
of  the  candidate  of  his  choice,  is  mandatory,  and  the  manner 
thus  prescribed  is  exclusive  of  all  others;  and  such  is  the  rale 
whether  the  names  of  candidates  be  printed  on  the  ballot  or 
written  thereon  by  the  voter. 

Appeal  from  the  district  court  of  Cheyenne  county. 
Heard  below  before  Neville,  J. 

The  opinion  contains  a  statement  of  the  case. 

William  P.  MUeSj  George  W.  Heist^  and  Henry  8L  Ray- 
nery  for  appellant: 

Tbe  fifty-three  ballots  having  no  mark  opposite  the  name 
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of  appellee  should  not  have  been  oooDted  for  him.  {State 
V.  SteiUy  35  Neb.,  859 ;  Spurgin  v,  Thompson^  37  Neb., 
39;  Orant  v.  MoCallum,  12  Can.  L.  J.,  113;  Woodward 
t?.  SavBonSy  32  L.  T.  R.,  n.  8.  [Eng.],  867;  Cameron  v.  Mao- 
lennariy  11  Can.  L.  J.,  163 ;  Dionne  v.  Oagnon,  9  Queb.  L. 
R.,  20;  Haswell  v.  Stewart,  1  O.  8.,  4th  series  [Scot.],  925  ; 
Robertson  v.  AdamsoUy  3  C.  S.,  4tli  series  [Scot.],  978; 
Parvin  v.  Wimberg,  30  N.  E.  Rep.  [Ind.],  790;  Wigmore, 
Australian  Ballot  System,  191-193;  Hawkins  v.  Smithy  8 
Can.  Sup.  Ct.,  676 ;  Sherwood  v*  StcUe  Board  of  Canvass^ 
era,  129  N.  Y.,  409.) 

Coffin  &  Stone,  also  for  appellant. 

H.  D.  Rhea,  eontra,  cited :  State  o.  Ruasdlf  34  Neb., 
116;  Kreitzv.  Behrensmeyer,  17  N.  E.  Rep.  [III.],  232; 
Daggett  v.  Hudson,  54  Am.  Rep.  [O.],  832;  Kellogg  v. 
Hiekman,  21  Pac.  Rep.  [Colo.],  325 ;  StcUe  v.  Nicholson, 
102  N.  Car.,  465;  Brown  v.  MoCollum,  76  la.,  479; 
Fenton  v.  Scott,  17  Ore.,  189. 

Post,  C.  J. 

This  case  was  before  us  on  a  former  appeal,  resulting  in 
a  reversal  of  the  judgment  of  the  district  court  for  Chey- 
enne county,  in  favor  of  Martin,  the  contestant,  for  the 
office  of  county  attorney  for  said  county.  (Martin'v.  Miles, 
40  Neb.,  135.)  It  will  be  observed  from  the  opinion  cited 
that  the  judgment  of  this  court  was  based  upon  the  ruling 
of  the  district  court  in  receiving  in  evidence  over  the  ob- 
jection of  the  contestee,  Miles,  the  original  ballots  cast  at 
election  in  question,  to-wit,  the  general  election  for  the 
year  1892.  It  was  there  said,  following  Albert  v.  Twohig, 
35  Neb.,  563,  that  the  ballots  having  been  so  placed  that 
they  might  without  difficulty  have  been  tampered  with  by 
interested  parties,  were  inadmissible  in  the  absence  of  proof 
that  the}'  were  in  the  same  condition  as  when  sealed  up  by 
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the  several  election  boards.  Since  the  remanding  of  the 
cause  to  the  district  court  a  trial  has  been  had  therein,  re- 
sulting also  in  a  judgment  for  the  contestant,  and  from 
which  the  contestee  has  appealed  to  this  court. 

It  is  on  this  appeal  strenuously  insisted  by  counsel  for 
Miles,  the  unsuccessful  parXy  below,  that  the  proof  is  in- 
sufficient to  overcome  the  presumption  against  the  ballots 
and  that  the  district  court  a  second  time  erred  in  receiving 
them  in  evidence.  We  will  not,  however,  examine  that 
subject,  but  assume  the  objection  to  have  been  rightly  over- 
ruled, since  there  is  another  question  prominently  men- 
tioned in  the  briefs  of  the  respective  parties,  which  is  nec- 
essarily decisive  of  the  controversy. 

According  to  the  finding  of  the  district  court  there  were 
cast  for  Martin,  the  contestant,  503  votes,  and  for  Miles, 
the  contestee,  474  votes,  or  a  mnjority  of  29  in  favor  of 
the  former.  Counsel  agree  that  the  foregoing  statement 
includes  53  ballots  counted  for  the  contestant,  on  which  his 
name  iappeared  written  under  the  appropriate  head,  but 
containing  no  mark  opposite  his  name,  or  any  means  of 
indicating  the  choice  of  the  respective  votes  other  than  the 
writing  of  contestant's  name,  which,  for  reasons  foreign  to 
the  question  under  discussion,  was  not  printed  on  the  offi- 
cial ballots.  We  think  the  ballots  thus  described  should 
have  been  rejected.  True,  section  13  (Session  Laws,  1891, 
p.  245,  ch.  24)  of  the  Australian  ballot  law,  among  other 
things,  provides  that  '^  Nothing  in  this  act  contained  shall 
prevent  any  voter  from  writing  on  his  ballot  the  name  of 
any  person  for  whom  he  desires  to  vote  for  any  office,  and 
such  vote  shall  be  counted  the  same  as  if  printed  upon  the 
ballot  and  marked  by  the  voter."  (Compiled  Statutes,  sea 
138,  ch.  26.)  The  section  from  which  the  foregoing  is 
quoted  is  apparently  intended  to  define  and  provide  for 
the  furnishing  of  official  ballots,  and  must  be  construed  in 
connection  with  the  other  provisions  of  the  act.  Turning 
to  section  20  (Session  Law9,  1891,  p.  251,  ch.  24),  whidi 
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prescribes  the  manner  of  voting,  we  observe  the  following 
language:  ''The  elector  shall  then  forthwith  proceed  alone 
into  a  compartment,  if  one  be  then  unoccupied,  and  shall 
prepare  his  ballot  by  marking  in  the  appropriate  margin  or 
place  a  cross  (x)  with  ink  opposite  the  name  of  the  candi- 
date of  his  choice  for  each  o£Bce  to  be  filled^  or  by  filling 
in  with  ink  the  name  of  the  candidate  of  his  choice  in  the 
blank  space  provided  therefor,  and  marking  a  cross  (z) 
with  ink  opposite  thereto/'  (Compiled  Statutes,  sec.  145, 
ch.  26.)  Paragraph  7  of  schedule  B,  entitled  **  Forms  of 
Cards  of  Instruction  for  the  Guidance  of  Voters,"  which 
is  a  part  of  said  act,  and  required  to  be  posted  in  all  booths 
or  compartments  provided  for  marking  ballots,  reads  as  fol- 
lows: '*If  you  wish  to  vote  for  any  person  whose  name 
does  not  appear  upon  the  ballot,  write  or  insert  his  full 
name  in  the  blank  space  on  the  ballot  under  the  proper 
office  you  wish  him  to  hold,  and  make  a  cross  mark  in  the 
proper  margin  opposite  the  same.''  (Session  Laws,  1891, 
p.  260,  ch.  24.) 

We  are  referred  to  the  case  of  State  v,  Russell^  34  Neb., 
116,  in  support  of  the  contention  that  the  provision  for 
expressing  the  choice  of  the  voter  by  a  mark  opposite 
the  name  of  candidates  is  not  essential  to  a  fair  election, 
and  should  therefore  be  regarded  as  directory  only.  But 
that  case  does  not,  we  think,  sustain  the  claim  of  counsel. 
It  is,  on  the  contrary,  there  said  that  ''Courts  have  uni- 
formly held  that  when  the  statute  expressly,  or  by  fair  im- 
plication, declares  an  act  to  be  essential  to  a  fair  election, 
or  that  an  act  shall  be  performed  in  a  given  manner  and  no 
other,  such  provisions  are  mandatory  and  exclusive."  It 
cannot  be  doubted  from  a  reading  of  the  several  provisions 
of  the  Australian  ballot  law  that  the  manner  of  voting 
therein  prescribed,  by  a  cross  (x)  or  its  equivalent,  is  ex- 
clusive of  all  others.  Such  appears  to  have  been  one  of 
the  principal  inducements  for  the  abolition  of  the  former 
system  in  order  to  promote  the  express  purpose  of  the  act. 
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viz.,  the  independenoe  of  the  voter.  Adjndications  di- 
rectly in  point  are  not  namerous,  bat  the  views  here  ex- 
pressed harmonize  with  the  decided  weight  of  judicial  ex- 
pression, if  indeed  there  exists  any  diversity  of  opinion  on 
the  subject  {State  v.  Stein,  36  Neb.,  848 ;  Sego  v.  Stoddard, 
86  N.  E.  Rep.  [Ind.],  204;  Patvin  v.  Wtmberg,  30  N.  E. 
Rep.  [Ind.],  790;  Sanner  v.  Patton,  40  N.  E.  Rep.  [IIL], 
290;  In  re  the  Vote  Marks,  17  R.  I.,  812;  Owran  v. 
Clayton,  86  Me.,  42;  VaUUar  v.  Brahke,  64  N.  W.  Rep. 
[S.  Dak.],  180,  64  N.  W.  Rep.,  1119.) 

Rejecting  the  63  votes  erroneously  counted,  the  result  is 
460  votes  for  Martin  and  477  for  Miles,  or  a  majority  of 
27  votes  in  favor  of  the  latter.  It  follows  that  the  judg- 
ment of  the  district  court  must  be  reversed  and  the  cause 
remanded  for  trial  de  novo. 

Revebsed. 


Harry  McOormal  et  al.  v.  Stephen  A.  Redden. 

Filed  Jakuaby  21,  1890.    No.  695a 

L  Negotiable  Instrumenta:  Considsbatioh:  Pbihoipal  aha 
SuBBTY.  The  maker  of  a  promuaoiy  note  died  before  its  matu- 
rity, and  gave  by  will  to  his  two  aona  the  nuQor  portion  of  his 
estate,  both  real  and  personal,  subjeet  to  the  payment  of  his 
debts.  JSeldt  The  canoellation  of  the  note,  and  the  extension  of 
time  for  payment  of  the  indebtedness  evidenced  thereby,  oonsti- 
tnted  a  snfiEloient  consideration  for  the  ezeention  and  deUyery  l^ 
the  sons  of  a  note  for  the  amount  of  such  debt  The  new  note 
was  a  binding  obligation  upon  them,  and  a  party  signing  the 
first  note  as  snrety  for  the  father  and  the  second  in  the  same 
capacity  for  the  sons  was  entitled,  upon  being  obliged  to  pay 
the  same  by  their  faUore  to  meet  it,  to  recover  from  the  prin> 
cipal  makers  the  sum  paid,  with  legal  interest. 

ft.  :  Action  by  Subbty  Aoainst  Pbincipal:  Judqmkht 

FOB  Plaintiff.    The  evidence  examined,  and  hdd  saffieient 
to  sustain  a  verdict  in  £ftvor  of  the  plaintiff  in  the  aotioD. 
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a  Instruotdons :  Review:  Assignments  of  Ebbob.  *'Aii  as- 
signment of  error  directed  generally  against  a  gronp  of  instruc- 
tions is  insufficient,  and  will  be  considered  no  further  than  to 
ascertain  that  any  one  of  such  instructions  was  properly  given." 
{Murphy  V.  Qould,  40  Neb.,  728.) 

4.  Billings  on  Evidenoe :  Review.  The  objections  to  the  ad- 
mission of  certain  testimony  considered  and  the  ruling  of  the 
trial  court  thereon  approved. 

Error  from  the  district  court  of  Webster  county.  Tried 
below  before  Beall,  J. 

The  facts  are  stated  in  the  opiniou. 

James  MoNeny^  for  plaintiffs  in  error: 

The  note  sued  upon  was  without  consideration  and  void 
as  to  plaintiffs  in  error.  A  surety,  in  order  to  recover, 
must  show  that  the  principal  at  the  time  of  payment  was 
under  legal  obligation  to  pay.  {Kimble  v.  OumminSf  3  Met. 
[Ky.],  327 ;  Datna  v.  Board  of  Commissioners  of  Stokes 
County^  72  N.  Car.,  441 ;  Davis  v.  Board  of  Commissioners 
of  Stokes  Qmnty,  74  N.  Car.,  374;  PUt  v.  Purssord,  8  M. 
AW.  [Eng.],  538;  HoUinsbee  v.  Ritchey,  49  Ind.,  261; 
Bancroft  v.  Abbott,  3  Allen  [Mass.],  624 ;  Noble  v.  Blount, 
77  Mo.,  235.) 

The  court  should  have  set  aside  the  verdict  as  being 
against  the  weight  of  the  evidence.  {Cummins  v.  Winters^  19 
Neb.,  719.) 

The  last  will  and  testament  of  Henry  McCormal,  de- 
ceased, was  erroneously  admitted  in  evidence.  {Brovm  v. 
Swineford,  44  Wis.,  292;  Webber  v.  Hanke,  4  Mich.,  198; 
Marshall  v.  Haney^  59  Am.  Dec.  [Md.],  92;  Cleveland 
Paper  Co.  v.  Banks,  15  Neb.,  22.) 

In  any  view  of  the  case  the  plaintiff  below  was  entitled 
to  recover  only  the  sum  actually  paid  by  him,  with  interest 
at  seven  per  cent  per  annum  from  the  date  of  payment, 
after  giving  defendants  below  credit  with  thirty-two  dollars 
paid  by  them.     The  judgment  exceeds  the  amount  paid  by 
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plaintiff  below,  and  iDtereat,  and  to  the  extent  of  the  ex* 
cess  is  not  sustained  by  the  evidence.  {Bell  v.  Ardia^  38 
Mich.,  609 ;  Beardaley  v.  Harton,  3  Mich.,  666.) 

/.  8.  Oilham,  oonira. 

Harbison,  J. 

The  defendant  in  error  instituted  this  action  in  the  dis- 
trict court  of  Webster  county  to  recover  the  amount  of  a 
promissory  note  which  he  alleged,  in  his  petition  filed  in 
the  cause,  was  executed  by  the  plaintiffs  in  error  as  princt-  "^ 
pal  makers  and  he  as  their  surety,  and  which  he  further 
stated  the  plaintiffs  in  error  failed  and  refused  to  pay  at  its 
maturity,  and  he  as  surety  then  paid.  He  was  successful 
in  the  district  court  in  a  trial  to  the  judge  and  a  jury,  and 
the  defeated  parties  have  presented  the  case  to  this  court 
for  review  of  the  proceedings  therein. 

It  is  urged  on  behalf  of  plaintiffs  in  error  that  the  note 
was,  as  to  them,  without  consideration  and  hence  of  no  effect, 
also  that  the  verdict  was  not  sustained  by  the  evidence. 
These  two  contentions  we  will  notice  together,  as,  from  the 
nature  of  the  case,  as  disclosed  by  the  evidence,  they  are  so 
closely  connected  that  it  seems  proper  to  do  so.  It  appears, 
as  we  gather  the  history  of  the  transactions  involved  in  the 
cause  from  the  testimony  introduced  at  the  trial,  that  at  some 
time  (the  exact  date  is  not  material  to  the  issue)  in  the 
spring  of  1888,  Henry  McCormal,  father  of  plaintiffs  in 
error,  borrowed  of  the  bank  of  Guide  Rock,  Nebraska,  the 
sum  of  (325,  as  evidence  of  which  he  executed  and  deliv- 
ered to  the  bank  a  promissory  note,  also  signed  by  the  de- 
fendant in  error  as  surety.  Before  the  maturity  of  this 
note  Henry  McCormal,  the  principal  maker,  died,  and  at 
the  time  the  note  became  due  demand  was  made  of  the  de- 
fendant in  error,  the  surety  thereon,  for  its  payment.  Henry 
McCormal  was,  at  the  time  of  his  death,  the  owner  of  a  con* 
siderable  estate, consistingof  real  and  personal  property,8ub* 
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ject  to  some  debtSy  which  he  by  will  devised  and  gave  to  his 
two  BODS,  the  plaintiffs  in  error,  and  which  they  received. 
The  defendant  in  error,  when  the  payment  of  the  note 
signed  by  Henry  McCormal  and  himself  was  demanded  of 
him,  went  to  the  two  sons,  and,  whatever  the  agreement  or 
conversation  between  them  at  the  time  may  have  been,  if 
any,  they  all  of  them,  plaintiffs  and  defendant  in  error, 
subsequently  signed  the  note  in  suit.  The  evidence  was 
conflicting  as  to  whether  the  three  went  to  the  bank  to- 
gether and  signed  the  note  while  there,  or  went  separately 
and  signed.  This  is  only  material  as  it  may  be  considered 
as  bearing  with  more  or  less  weight  upon  the  question  of 
the  relation  which  existed  between  the  signers  of  the  note, 
whether  defendant  in  error  was  surety  or  not.  We  are 
satisfied  from  a  careful  examination  of  the  testimony  that 
it  will  sustain  findings  that  the  plaintifis  in  error  realized, 
or  knew  at  the  time  of  the  execution  of  the  note  in  contro- 
versy, that  the  amount  of  the  note  given  by  their  father 
and  defendant  in  error  to  the  bank  was  a  valid  claim  against 
the  estate  of  the  deceased  father,  of  which  they  were  the 
recipients,  and  must  be  paid  by  them  or  deducted  from  the 
propertj^,  which  would  amount  to  the  same.  It  was  testified 
by  defendant  in  error  that  when  he  asked  one  of  the  sons 
about  arranging  in  regard  to  the  note  at  the  bank,  the  son 
said,  '^yes,  they  would  have  to  pay  it  anyway  in  the  end, 
and  they  would  give  their  notes  in  its  place ; "  that  this 
was  the  reason  which  moved  them  to  sign  the  note  in  suit ; 
also  that  the  three  were  at  the  bank  together  at  the  time 
they  signed  the  note,  and  that  the  old  note  signed  by  the 
father  and  defendant  in  error  was  canceled  and  given  to 
one  of  the  sons  at  that  time ;  that  the  new  note  was  signed 
by  defendant  in  error  as  surety,  it  being  given  to  secure  an 
extension  of  time  for  the  payment  of  the  indebtedness  evi- 
denced by  the  one  which  was  canceled,  the  extension  being 
to  furnish  time  to  plaintiffs  in  error  to  obtain  a  loan  for 
which  they  were  then  n^otiating,  or  in  some  manner  raise 
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the  money  with  which  to  pay  the  debt  Theee  findings, 
being  warranted  by  the  testimony,  coupled  with  admitted 
facts,  and  such  as  were  fully  proven,  were  sufficient  to  sus- 
tain the  verdict,  and  disclosed  sufficient  consideration  for 
the  execution  of  the  note. 

It  is  argued  that  the  trial  court  erred  in  giving  instruc- 
tion numbered  2  of  the  instructions  given  by  the  court  on 
its  own  motion.  The  assignments  in  the  motion  for  new 
trial  and  petition  in  error,  in  reference  to  the  alleged  error, 
were  as  follows:  ^' The  court  erred  in  giving  instructions 
numbered  1  and  2  on  its  own  motion/'  It  has  been  repeat- 
edly held  by  this  court  that  alleged  errors  in  giving  in- 
structions should  be  separately  assigned,  or,  if  grouped,  as 
in  this  case,  and,  by  examination,  any  instruction  of  the 
group  should  be  determined  to  be  without  error,  the  assign- 
mtot  would  not  be  given  further  consideration.  No.  1  of 
the  instructions  attacked  by  the  assignment  was  entirely 
proper,  and  applying  the  rule  above  referred  to,  this  con- 
tention will  not  be  further  noticed. 

The  last  will  and  testament  of  Henry  MoCormal,  de- 
ceased, father  of  plaintiffs  in  error,  was  offered  and  admitted 
in  evidence  over  the  objection  of  their  counsel,  and  this  is 
assigned  for  error.  The  instrument  admitted  disclosed  that 
the  greater  portion  of  his  property,  both  lands  and  personal 
property,  subject  to  the  payment  of  his  debts,  was  given  to 
these  two  sons,  and  was  material  as  tending  to  show  the 
interest  plaintiffs  in  error  would  have  in  the  payment  of 
this  note  held  by  the  bank,  which  would  be  a  claim  against 
the  estate  they  were  to  receive,  and  be  deducted  from  it, 
and  thus  tended  to  establish  the  consideration  which  moved 
them  to  sign  the  note  in  suit.  Agreeably  with  this  view 
of  the  will  as  evidence,  there  was  no  error  in  its  admission. 
It  is  also  claimed  that  counsel  for  defendant  in  error,  dnf> 
ing  the  argument  of  the  case,  made  use  of  some  expressions 
in  reference  to  plaintiffs  in  error  which  were  uncalled  for, 
not  warranted  by  the  testimony,  and  prejudicial  to  the 
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rights  of  plaiotiffs  in  error.  Counsel  for  defendant  in 
error,  in  the  argument,  if  he  is  quoted  correctly  in  the 
record,  did  use  some  language  in  the  connection  stated 
which  probably  might  as  well  have  been  left  unsaid,  in  so 
far  as  it  may  have  been  intended  to  bear  upon  any  phase 
or  issue  of  the  case,  but  under  the  conclusion  to  which  we 
have  arrived  as  to  the  proper  disposition  of  the  rights  of 
the  parties  in  view  of  all  the  testimony  adduced  during  the 
trial,  the  fact  that  this  language  was  used  by  counsel  was 
immaterial  and  in  no  degree  prejudicial  to  the  rights  of 
plaintiffs  in  error. 

The  jury  returned  into  court  with  a  verdict,  in  which  the 
amount  allowed  defendant  in  error  was  $347.50, "  with  ten 
per  cent  interest  per  annum,  less  $32  already  paid  by  the 
defendant.'^  This  verdict  was  not  accepted  by  the  court, 
and  the  jury  were  directed  to  retire  to  the  jury  room  and 
"bring  in  another  verdict."  These  are  the  words  used  in 
the  portion  of  the  direction  to  the  jury  in  relation  to  the 
verdict,  as  appears  from  the  record.  We  presume  the  jury 
were  told  to  reform  the  verdict  by  computing  any  interest 
to  be  allowed  and  add  it  to  the  principal,  for  this  is  what 
was  done,  as  is  apparent  from  the  verdict  which  was  deliv- 
ered when  the  jury  again  came  into  the  room,  the  amount 
assessed  in  favor  of  defendant  in  error,  as  then  stated,  being 
$466.  The  only  error  which  we  can  discover  in  this  por- 
tion of  the  proceedings  is  in  the  amount  allowed  the  de- 
fendant in  error.  The  jury  did  not  deduct  the  payment  of 
$32  and  calculated  the  interest  on  the  sum  paid  by  the  de- 
fendant in  error  at  ten  per  cent  per  annum,  instead  of  seven 
per  cent,  the  proper  per  centum  of  interest.  Treating  the 
$32  paid  after  the  time  of  payment  of  the  note  by  defend- 
ant in  error  as  a  payment  on  the  interest  properly  allow- 
able, the  defendant  in  error  was  given  a  verdict  for  the  sum 
of  $42.03  in  excess  of  the  amount  to  which  he  was  entitled. 
Defendant  in  error  will  have  leave  to  file  a  remittitur  for 
the  sum  indicated,  $42.03,  within  forty  days,  and  if  he  does 
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80  the  judgment  of  the  trial  court  will  stand  affirmed,  and 
if  noty  reversed  and  remanded. 


Judgment  aooordinglt. 


Patbick  McEvoy  v.  Nebraska  &  Iowa  Insurance 
Company. 

Filed  January  21, 1896.    No.  5979. 

1.  InstLrance:  Pkbkium  Notes:  Waiveb  or  Default.    AeUoM 

providiDg  that  an  insaranoe  policy  shall  besaspended  daring  the 
time  the  premiam  note  shall  remain  unpaid  after  matnrity,  ia 
for  the  benefit  of  the  company  and  may  be  waived  by  the  inanrer. 

2.  :   :   Action  on  Notes:   Measure  of  Rsooykbt. 

A  promiaiory  note  of  date  May  11,  1889,  and  dne  June  1, 1889, 
was  executed  and  delivered  by  the  party  inaored  to  an  inaaranoe 
company  for  the  entire  amount  of  the  premium  for  a  policy  of 
fire  insurance  insuring  his  property  for  a  stated  term.  The  con- 
tract of  insurance  and  the  note  each  contained  a  statement  by 
which  it  was  agreed  that,  if  the  assured  failed  to  pay  the  note  at 
maturity,  the  liability  of  the  company  under  the  policy  fi>r  any 
loss  or  damage  to  the  property  insured  happening  thereafter,  and 
during  the  continuance  of  such  default,  should  be  suspended. 
Default  was  made  in  the  payment  of  the  note  when  due.  In  a 
suit  on  the  note  a  recoveiy  may  be  had  for  the  full  amount  of  It 
or  any  unpaid  balance  thereof. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Ferguson,  J. 

W.  S,  Poppleton^  for  plaintiff  in  error. 

Montgomery  &  Hall,  contra. 

Harrison,  J. 

This  is  an  action  for  the  balance  due  upon  a  promissoiy 
note  of  date  May  11,  1889,  and  due  June  1,  1889,  in  the 
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Bum  of  |225y  given  for  the  amount  of  the  premiams  for 
fire  insurance  issued  and  procured  for  the  plaintiff  in  er- 
ror by  the  Nebraska  &  Iowa  Insurance  Company,  payee  of 
the  note.  There  had  been  payments  made  aggregating  in 
amount  |97.60.  The  insurance  company  recovered  judg- 
ment in  the  district  court,  and  the  case  is  presented  to  this 
court  for  review  by  error  proceedings  on  behalf  of  the  los- 
ing party  there.  It  was  a  part  of  the  insurance  contract, 
and  also  stated  in  the  note  in  suit,  that  if  default  was  made 
in  payment  of  the  note  when  due,  the  company  was  ab- 
solved from  liability  during  the  continuance  of  such  de- 
&ult,  and  the  contract  of  insurance  to  be  null  and  void 
during  such  time. 

It  is  urged  that  the  judgment  was  contrary  to  the  evi- 
dence and  to  law,  on  the  ground  that  there  was  no  real  con- 
sideration for  the  note  because  of  the  clause  which  we  have 
hereinbefore  indicated.  A  like  contention  was  made  in  the 
case  of  Phenix  Ins.  Co.  of  Brooklyn  v.  RoUina^  decision  re- 
ported m  44  Neb.,  745,  with  which,  in  the  effect  of  the 
fiiots  and  circumstances  involved,  the  case  at  bar  is  iden- 
tical, and,  after  a  full  discussion  the  rule  was  deter- 
mined and  announced  as  follows:  ''A  clause  providing  that 
an  insurance  policy  shall  be  suspended  during  the  time 
the  premium  note  shall  remain  unpaid  after  maturity,  is 
for  the  benefit  of  the  company  and  may  be  waived  by  the 
insurer.  A  fire  insurance  policy  for  the  term  of  five  years, 
at  a  gross  premium  for  the  entire  time,  the  insured  giving 
his  note  for  such  premium  due  in  one  year  from  date,  con- 
tained a  stipulation  to  the  effect  that  the  failure  by  the  in- 
sured to  pay  the  premium  note  when  due  suspended  the 
policy  during  such  default,  but  that  a  subsequent  payment 
of  the  premium  in  full  revived  the  policy  for  the  remain- 
der of  the  term.  The  defendant  made  default  in  the  pay- 
ment of  such  note,  and  in  an  action  thereon  it  was  held 
that  the  company  was  entitled  to  recover  the  full  amount 
of  the  note.''     The  case  at  bar   is  within  the  rule  just 
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stated,  aod  it  follows  that  the  plaintiff  in  error  is  liable  for 
the  full  amount  of  the  note  or  for  any  balance  due  upon  it 
As  a  part  of  his  answer  to  the  petition  or  cause  of  action 
the  plaintiff  in  error  pleaded  certain  payments  made  upon 
the  note  after  its  maturity,  and  sought  the  recovery  of  the 
payments  from  the  insurance  company  on  the  ground  that 
the  amounts  were  paid  after  the  maturity  of  the  note,  and 
at  a  time  when  the  plaintiff  in  error  was  not  further  liable 
for  its  payment  either  in  whole  or  in  part  The  non- 
liability as  to  these  partial  payments  is  based  upon  the 
same  reasons  as  were  urged  as  to  non-liability  for  the  wholn 
amount,  and  having  determined  it  to  be  unavailing  in  re- 
gard to  the  whole  sum  evidenced  by.  the  note,  it  is  certainly 
so  as  to  a  part  or  parts  of  it,  and  there  existed  no  right  in 
the  plaintiff  in  error  to  a  recovery  of  the  partial  payments 
of  the  note  made  after  its  maturity.  The  judgment  of  the 
district  court  is 

Affirmed. 


Anna  C.  Hubermann  et  al.  v.  Mary  B.  Evans  bt  al. 
Filed  January  21, 1896.    No.  6731. 

1.  Guardians'  Sales :  Rbgulabitt  of  Pboobbdihqs:  Titlb  or 

PUBCHASBB.  Defects  and  irregularities  in  the  prooeedingi  by  a 
guardian  for  the  sale  of  the  real  property  of  his  ward  will  nol 
affect  the  title  of  a  good-faith  purchaser,  where  ao  mnch  •■  aeo- 
tion  64,  chapter  23,  Compiled  Statotes,  makes  eesential  to  tha  va- 
lidity of  the  sale  has  been  complied  with. 

2.  : :  JuBisDicriON:  Distbigt  OouBT.    By^adlstiiet 

court  of  competent  jnriadiction,*'  in  subdivision  1  of  said  aeo- 
tion,  is  meant  the  district  court  of  the  county  in  wbiofa  the 
guardian  was  appointed. 

3.  Guardian  and  Ward:  Petition  to  Skll  Land:  Dsbcbip^ 

TION  of  Pbopbbty.  A  petition  by  a  guardian  for  a  lioenae  to 
•ell  the  ward's  real  estate  should  describe  aU  the  land  that  the 
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ward  owna,  and  espedally  that  which  is  sought  to  he  aold;  hat 
any  description  therein  will  he  safficient,  when  collaterally  as- 
sailed, if  it  proTides  the  means  of  identifying  the  property. 

4  ;  ; :    In  proceedings  to  sell  the  real  estate  of 

a  ward,  the  description  of  the  land  need  not  necessarily  he  more 
speeiflo,  definite,  and  certain  than  is  required  in  a  conveyance  of 
real  property.  Hence  a  general  description  of  the  premises  in 
snch  petition,  as  all  the  real  estate  of  the  ward  sitnate  in  this 
state,  or  in  any  particular  county  or  city  therein,  is  not  Toid  for 
indeflniteness  and  uncertainty. 

f.  :  Salb  of  Land:   Rbgulabitt  of  Pboceedings.    The 

proceedingB  of  a  guardian  to  ohtein  authority  to  sell  the  land  of 
his  ward  will  not  he  invalidated  by  reason  of  a  manifestly  fiUse 
statement  in  the  description  of  the  property  in  the  application 
and  license,  when  the  remainder  of  the  description,  after  reject- 
ing that  which  is  erroneous,  is  sufficiently  certain  to  enahle  the 
land  to  be  located. 

Erbob  from  the  district  court  of  Douglas  oounfy.    Tried 
below  before  Ketsob^  J. 

Winfidd  8.  Strawn^  for  plaintiffs  in  error. 
Wharton  &  Baird  and  J3.  O.  Burbankf  contra. 

NOBVAIi,  J. 

This  is  an  action  by  plaintiffs  in  error  to  recover  lot  4, 
in  block  U^  in  Lowe's  Addition  to  the  city  of  Omaha.  Two 
other  actions  were  brought  in  the  court  below  by  the  plaint- 
ifis  against  other  defendants,  to  recover  lots  5  and  6,  in  the 
same  block.  By  consent,  the  three  cases  were  tried  together, 
and  by  stipulation  of  the  respective  parties  it  was  agreed 
that  the  decision  in  one  should  control  the  others,  since  the 
facts  in  each  case  were  the  same.  Upon  a  trial  to  the  court 
judgment  was  entered  herein  against  the  plaintiffs.  There 
is  no  controversy  as  to  the  facts.  The  parties  claim  title 
to  the  real  estate  in  controversy  through  August  Huber- 
mann,  deceased,  as  a  common  source.  On  the  15th  day  of 
December,  1878,  August  Hubermann  died  in  Douglas 
54 
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coantj,  this  state,  intestate,  seized  in  fee-flimple  of  lots  7 
and  11  in  block  S,  lots  4,  5,  and  6  in  block  XT,  and  lots  1, 
2y  3, 4,  5,  and  6  in  block  Y,  all  in  Lowe's  Addition  to 
the  city  of  Omaha.  Hnbermann  left  surviving  him  three 
minor  children,  the  plaintiffs  herein,  and  a  widow.  The 
latter  was  subsequently  appointed,  by  the  county  court  of 
said  county,  guardian  of  said  minors,  and  qualified  as  such. 
The  premises  last  above  described  were  all  the  real  estate 
situate  in  Douglas  county  which  plaintifi  owned  at  the 
time  the  proceedings  hereinafter  mentioned  for  license  to 
sell  the  lands  of  the  wards  were  instituted.  On  March  20, 
1884,  the  guardian  filed  in  the  district  court  of  Douglas 
county  the  following  duly  verified  petition  for  an  order  to 
sell  the  real  estate  of  her  wards: 

''In  the  District  Court  of  Douglas  County,  State  of 
Nebraska. 
"In  the  Matter  of  GuabdianshipI 
OF  Anna  C.  Hubermann  et  Aii.,  > 
Minors.  J 

"Now  comes  Ellenor  Hubermann,  guardian  herein  of 
Anna  C.  Hubermann,  Emma  Hubermann,  and  Henry  Hu- 
bermann, and  shows  to  the  court  that  said  minors  have  no 
personal  estate  whatever  or  of  any  kind,  and  your  peti- 
tioner is  the  mother  of  said  minors,  and  she  is  a  widow  and 
without  any  means  of  support,  except  what  she  can  earn 
by  her  own  labor. 

"Your  petitioner  further  shows  to  the  court  that  said 
minors  are  possessed  of  real  estate  situated  in  the  county 
of  Douglas,  and  state  of  Nebraska,  and  described  as  fol- 
lows, to- wit:  Lot  seven  (7)  in  block  S,  lot  eleven  (11)  in 
block  S,  lots  four  (4),  five  (6),  and  six  (6)  in  block  W,  and 
lote  one  (1),  two  (2),  three  (3),  four  (4),  five  (5),  and  six  j[6) 
in  block  Y,  all  in  Lowe's  Addition  to  the  city  of  Omaha. 

"Your  petitioner  further  states  that  the  above  is  all  the 
real  estate  belonging  to  said  minors.  She  also  states  that 
there  is  a  mortgage  amounting  with  interest  upon  said  real 


Vol.  46]         JANUARY  TERM,  1896.  787 


Hnbennann  t.  Eteiib. 


estate  to  about  the  Bum  of  |l,600xpDd  that  said  real  estate 
is  now  worth  about  the  sum  of  |2]8QQ. 

''Your  petitioner  further  alleges  that  said  minors  are  in 
need  of  the  proceeds  of  the  sale  of  their  said  real  estate  for 
their  support^  maintenanoe,  and  schooling. 

''Wherefore your  petitioner  prays  that  she  be  licensed  to 
sell  all  the  above  described  real  estate^  and  that  an  order 
be  made  to  her  for  that  purpose  by  this  honorable  court, 
and  for  such  other  and  further  relief  as  in  equity  she  is 
entitled  to." 

Notice  of  the  presentation  of  the  foregoing  application 
was  published  for  the  period  and  in  the  manner  provided 
by  law,  which  notice  contained  no  specific  description  of 
the  property,  but  stated  in  general  terms  the  object  and 
prayer  of  the  petition  to  be  to  secure  a  license  to  sell  the 
real  estate  of  the  minors  situated  in  Douglas  county,  Ne- 
braska. Pursuant  to  said  notice  the  district  court  entered 
an  order  or  decree  authorizing  a  sale  of  all  the  real  estate 
described  in  the  petition.  The  guardian,  after  taking  and 
subscribing  the  oath  required  by  law,  and  filing  the  statu-^ 
tory  bond,  which  was  approved,  gave  due  and  legal  notice 
that  she  would,  in  obedience  to  said  license,  on  the  28th 
day  of  November,  1885,  at  10  o'clock  in  the  forenoon  of 
said  day,  sell  the  real  estate  of  her  wards,  which  notice 
stated  the  time,  place  and  terms  of  sale,  and  described  the 
real  estate  thus:  "The  following  described  real  estate  being 
and  situated  in  Douglas  oounty  and  state  of  Nebraska, 
to-wit:  Lots  7  and  11  in  block  S,  lots  4,  6,  and  6  in 
block  U,  lots  1,  2,  3,  4,  5,  and  6  in  block  Y,  all  in 
Lowe's  Addition  to  the  city  of  Omaha.''  On  the  date  last 
aforesaid,  and  pursuant  to  the  terms  of  said  notice,  the 
guardian  sold  at  public  sale  all  the  real  estate  last  above 
described,  including  the  lot  in  controversy  herein,  to  Dex- 
ter L.  Thomas,  who  was  the  highest  bidder  thereof,  and 
who  purchased  in  good  faith  and  for  a  valuable  considera- 
tion.     Subsequently  said  sale  was  reported  to,  and  con* 
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firmed  by,  the  district  court,  and  a  deed  was  executed,  ac- 
knowledged, and  delivered  by  said  guardian  to  said  Thomas, 
covering  the  property  so  purchased  by  him,  including  said 
lot  4  in  block  U.  Tlie  lots  in  block  U  were  erroneously 
described  as  in  block  W  in  the  petition  of  the  guardian  for 
license  and  in  the  license  to  sell.  There  is  not  now,  and 
never  has  been,  any  block  in  Lowe's  Addition  to  the  city  of 
Omaha  known  or  designated  as  ''  block  W. "  The  defend- 
ant claims  title  to,  and  holds  possession  of,  said  lot  4  in 
block  U  under  and  through  a  series  of  valid  conveyances 
from  said  Dexter  L.  Thomas.  It  is  obvious  that  the 
plaintiffs  are  entitled  to  recover  the  premises  in  dispute, 
unless  their  title  or  interest  therein  was  divested  by  the 
guardian's  deed  already  mentioned.  Whether  it  had  that 
effect  is  the  pivotal  point  in  tlie  case. 

The  legislature  has,  by  sections  42  ei  seq,  of  chapter  23, 
Compiled  Statutes,  enumerated  the  purposes  for  which  a 
guardian  may  sell  the  real  estate  of  his  ward,  and  prescribed 
the  steps  to  be  taken  by  the  guardian  in  order  to  effect  such 
sale,  one  of  these  being  that  the  contemplated  sale  must  be 
first  licensed  either  by  the  district  court  of  the  county  in 
which  the  guardian  obtained  his  appointment,  or  by  a 
judge  of  such  court,  and  this,  though  the  premises  are  lo- 
cated in  another  county.  {Stack  v.  Royce,  34  Neb.,  833.) 
Tiiere  is  no  room  to  doubt  that  a  sale  by  a  guardian  with- 
out such  order  is  of  no  force  whatever.  It  is  not  merely 
irr^ular,  but  is  absolutely  void.  {Ludlow  v,  OulberUon 
Park,  4  O.,  5;  Newcomb  v.  Smith,  5  O.,  448;  Ooforth  v. 
Longworth,  4  O.,  129;  BelPs  Appeal,  66  Pa.  St.,  498;  .Efc- 
ans  V.  Snyder,  64  Mo.,  516;  Walbridge  v.  Day,  31  111.,  379; 
Tippett  V.  Mize,  30  Tex.,  361.)  In  the  case  before  us  a 
license  was  issued  by  the  court  of  the  proper  county;  bat 
it  is  argued  by  counsel  for  plaintiffs  that  it  and  the  appli* 
cation  therefor  were  so  defective  as  to  render  the  guardian's 
deed  nugatory.  The  objections  to  the  proceedings  insti- 
tuted by  the  guardian  to  obtain  the  license  which  resulted 
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in  the  sale  and  conveyance  of  the  property  present  the 
questions  which  have  been  discussed  by  counsel  in  the  briefs 
and  to  be  decided  by  the  court.  As  this  action  is  based 
upon  the  ground  that  no  title  to  the  premises  in  dispute 
passed  to  Thomas  by  the  sale  and  conveyance  made  by  the 
guardian,  we  look  alone  for  defects  of  such  a  character  as 
will  render  the  proceedings  void. 

It  is  contended  that  the  district  court  had  no  jurisdiction 
to  license  the  sale  of  the  lot,  because  it  was  not  described 
in  the  petition  pref^euted  by  the  guardian  asking  for  au- 
thority to  make  the  sale.  It  is  strenuously  argued  by  de- 
fendant's counsel  that  it  is  not  essential  that  such  a  petition 
should  contain  any  description  of  the  real  estate.  We  will 
proceed  to  the  consideration  of  the  point. 

Sections  42,  43,  47,  48,  and  53  of  chapter  23,  Compiled 
Statutes,  are  as  follows  : 

'^  Sec.  42.  When  the  income  of  the  estate  of  any  person 
under  guardianship,  whether  as  a  minor,  insane  person,  or 
spendthrift,  shall  not  be  su£Bcient  to  maintain  the  ward 
and  his  family,  or  to  educate  the  ward  when  a  minor,  or 
the  children  of  such  insane  person  or  spendthrift,  his  guard- 
ian may  sell  his  real  estate  for  that  purpose,  upon  obtain* 
ing  a  license  therefor,  and  proceeding  therein  as  provided 
in  this  chapter. 

^'Sec  43.  When  it  shall  satisfactorily  appear  to  the  court, 
upon  the  petition  of  any  such  guardian,  that  it  would  be 
for  the  benefit  of  his  ward  that  his  real  estate,  or  any  part 
thereof,  should  be  sold,  and  the  proceeds  thereof  put  out 
at  interest  or  invested  in  some  productive  stock,  his  guard- 
ian may  sell  the  same  for  that  purpose,  upon  obtaining  a 
license  therefor,  and  proceeding  therein  as  hereinafter  pro- 
vided.^' 

''Sec.  47.  In  order  to  obtain  a  license  for  such  sale,  the 
guardian  shall  present  to  the  district  court  of  the  county 
in  which  he  was  appointed  guardian  a  petition  therefor, 
setting  forth  the  condition  of  the  estate  of  his  ward,  and 
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the  facts  and  ciFCumstanoes  od  which  the  petition  is  founded, 
tending  to  show  the  necessity  or  expediency  of  a  sale,  which 
petition  shall  be  verified  by  the  oath  of  the  petitioner. 

^'Sec.  48.  If  it  shall  appear  to  the  court  from  such  pe- 
tition that  it  is  necessary  or  would  be  beneficial  to  the 
ward  that  such  real  estate  or  some  part  of  it  should  be  sold, 
the  court  shall  thereupon  make  an  order  directing  the  next 
of  kin  of  the  ward,  and  all  persons  interested  in  the  estate, 
to  appear  before  such  court  at  a  time  and  place  therein  to 
be  specified,  not  less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order,  to  show  cause  why  a 
license  should  not  be  granted  for  the  sale  of  such  estate." 

''Sec.  53.  If,  after  full  examination,  it  shall  appear  to 
the  court  either  that  it  is  necessary  or  that  it  would  be  for 
the  benefit  of  the  ward  that  the  real  estate,  or  any  part  of 
it,  should  be  sold,  such  court  may  grant  a  license  therefor, 
specifying  therein  whether  the  sale  is  to  be  made  for  the 
maintenance  of  the  ward  and  his  family,  or  for  the  educa- 
tion of  the  ward  or  his  children,  or  in  order  that  the  pro- 
ceeds may  be  put  out  or  invested  as  aforesaid." 

Provisions  are  made  in  other  sections  of  the  chapter  for 
notifying  the  next  of  kin  of  the  ward  and  all  parties  in« 
terested  in  the  estate  of  the  time  fixed  for  the  hearing,  that 
they  may,  if  so  advised,  resist  the  application;  also,  for 
the  guardian  giving  a  bond  and  taking  and  subscribing  an 
oath  before  the  sale  shall  be  made,  and  for  the  giving  of  a 
notice  of  the  sale ;  but  the  sections  relating  to  these  mat- 
ters need  not  be  copied  here,  as  they  shed  no  light  upon  the 
question  under  consideration.  The  statute  is  explicit  that 
a  petition  for  a  license  to  sell  must  be  presented  by  the 
guardian,  and  clearly  such  petition  is  to  be  in  writing. 
The  statute  likewise  enumerates  certain  matters  which  the 
petition  shall  disclose,  one  of  which  being  a  statement  of 
the  facts  relied  upon  to  show  the  necessity  and  expedient^ 
of  the  sale  of  the  ward's  lands.  In  an  action  at  law  the 
petition  should  set  forth  the  facts  entitling  the  plaintifi^  to 
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recover;  and  so  in  a  petition  by  a  guardian  for  authority  to 
aell  real  estate,  the  matters  neceasary  to  justify  the  granting 
of  the  license,  and  the  sale  thereunder,  should  be  averred. 
The  application  must  show  that  the  ground  upon  which 
the  sale  is  asked  is  one  of  the  purposes  specified  by  the  leg- 
islature for  which  a  sale  may  be  licensed.  The  authorities 
do  not  agree  as  to  the  necessity  of  describing  in  the  appli- 
cation the  property  sought  to  be  sold.  Some  hold  that  it 
18  essential,  and  that  where  a  license  is  based  upon  a  petition 
with  the  description  omitted,  the  order  and  sale  thereunder 
are  void  {Leary  v.  Fletcher,  1  Ired.  [N.  Car.],  269;  Duoket 
V.  Skinner^  11  Ired.  [N.  Car.],  431 ;  SpruUl  v,  Davenport, 
3  Jones  Law  [N.  Car.],  42;  Verry  v.  McClellan,  6  Gray 
[Mass.],  635;  Weed  v.  Edmonds,  4  Ind.,  468;  Trmt  v. 
Trent,  24  Mo.,  307;  WUson  v.  Hastings,  66  Cal.,  243; 
CHlchrist  v.  Shackelford,  72  Ala.,  7);  and  others  say  it  is 
not  essedtial  that  the  property  be  particularly  described  in 
a  petition  for  its  sale  (  Wells  v.  Mills,  22  Tex.,  302 ;  Wells  v. 
Polk,  36  Tex.,  121 ;  Davis  v.  Touchstone,  46  Tex.,  49 1 ;  Bryan 
9.  Bauder,  23  Kan.,  95);  and  there  is  another  line  of  cases 
which  holds  that  the  omission  of  the  description  from  the 
application  for  an  order  of  sale,  or  that  the  petition  is  other- 
wise defective,  is  an  error  or  irregularity  merely,  available 
alone  in  a  direct  proceeding  to  review  the  decision,  but  that 
the  order  allowed  on  such  a  petition  is  not  void  when  assailed 
collaterally.  Among  the  numerous  decisions  sustaining  this 
doctrine  are:  Burke  o.  Wheat,  22  Ean.,  722:  Hodgin  v. 
Barton,  23  Kan.,  740;  Watts  v.  Cook,  24  Kan.,  278;  Ar- 
rotosmith  v,  Harmoning,  42  O.  St.,  254;  RumrUl  v.  First 
NaJL  Bank  of  St.  Albans,  28  Minn.,  202;  Montour  v. 
Purdy,  11  Minn.,  278;  Howard  v.  Moore,  2  Mich.,  226. 
Although  our  statute  does  not  in  express  language  say  that 
the  petition  of  a  guardian  for  a  license  to  sell  the  real  es- 
tate of  his  ward  must  describe  or  set  forth  the  property, 
we  are  constrained  to  hold  that  the  manifest  intention  of 
the  legislature  was  that  the  application  should  designate 
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the  property  belooging  to  the  ward.  This  is  obvious  from 
the  fact  that  by  section  53,  already  quoted,  the  order  or 
license  must  specify  whether  the  whole  or  only  a  part  of 
the  property  shall  be  sold,  and  further,  that  section  47  re- 
quires the  petition  to  state  the  condition  of  the  estate  of 
the  ward.  Again,  proceedings  for  the  sale  of  real  prop- 
erty by  a  guardian  are  necessarily  in  rem^  and  the  applica- 
tion should  show  that  the  res  is  in  the  jurisdiction  of  the 
court  granting  the  order.  The  authority  of  a  guardian  is 
confined  to  the  state  in  which  he  was  appointed,  and,  there- 
fore, he  cannot  be  empowered  in  this  state  to  sell  property 
situate  in  another  state.  The  petition  should,  therefore, 
disclose  that  the  real  estate  for  which  sale  is  prayetl  is 
within  this  state. 

It  will  be  observed  that  the  petition  or  application  for  a 
license  in  the  case  under  consideration  does  not  specifically 
state  that  any  of  the  real  estate  belonging  to  the  wards 
was  located  in  block  U,  in  the  particular  block  in  which 
the  lot  in  question  is  situate,  and  consequently  it  is  argued 
that  the  court  had  no  power  to  license  the  sale  thereof. 
The  defendant  urges  that  the  confirmation  of  the  sale  made 
by  the  guardian  cured  any  and  all  defects,  errors,  and  ir- 
r^ularities  previously  accruing  in  the  proceedings,  and 
that  they  are  not  available  in  this  collateral  action.  Sec- 
tion 64,  chapter  23,  Compiled  Statutes,  is  relied  upon  in 
support  of  the  latter  contention.  It  provides:  ''In  case 
of  an  action  relating  to  any  estate  sold  by  a  guardian, 
under  the  provisions  of  this  subdivision,  in  which  the  ward, 
or  any  person  claiming  under  him,  shall  contest  the  va- 
lidity of  the  sale,  the  same  shall  not  be  avoided  on  account 
of  any  irregularity  in  the  proceedings,  provided  it  shall 
appear:  First — That  the  guardian  was  licensed  to  make 
the  sale  by  a  district  court  of  competent  jurisdiction. 
Second — That  he  gave  a  bond,  which  was  approved  by  the 
judge  of  the  district  court,  in  case  any  bond  was  required 
by  the  court  upon  granting  the  license.     Third — ^That  he 
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took  the  oath  prescribed  in  this  sabdivision.  Fourth — 
That  he  gave  notice  of  the  time  and  place  of  sale,  as  pre- 
scribed by  hiw.  Fifth — That  the  premises  ^re  sold  ac- 
cordingly, at  public  auction,  and  are  held  by  one  who 
purchased  in  good  faith." 

Errors  and  irregularities  in  the  proceedings  instituted  by 
a  guardian  for  the  sale  of  real  estate,  owned  by  his  ward, 
are  reviewable  in  an  appropriate  proceeding,  but  it  by  no 
means  follows  that  the  sale  is  void  on  account  thereof.  The 
section  last  quoted  provides  when  a  ward,  or  a  person 
claiming  a  title  under  and  through  him,  may  contest  the 
validity  of  a  guardian^s  sale,  and  what  shall  be  conclusively 
taken  to  be  a  valid  sale,  when  attacked  in  a  collateral  action, 
like  the  one  before  us.  It  is  not  every  defect,  irregularity, 
or  omission  preceding  the  sale  that  will  defeat  the  title  of  a 
good-faith  purchaser;  but  only  those  enumerated  in  the 
statute.  This  is  self-evident,  since  if  every  step  laid  down 
in  the  statute  relating  to  the  sale  of  real  estate  of  those 
under  guardianship  must  be  strictly  followed,  to  constitute 
a  valid  sale,  then  there  never  can  be  irr^ularities  or  de- 
fects to  cure;  and  the  enacting  of  section  64  was  a  useless 
piece  of  legislation.  The  legislature  contemplated  that 
mistakes  and  omissions  would  likely  occur  in  such  proceed- 
ings by  the  failure  of  the  guardian  to  strictly  follow  each 
requirement  of  the  statute;  and  the  purpose  of  the  law* 
givers  in  adopting  the  aforesaid  section  was  to  prevent  a 
defeat  of  the  sale  on  account  of  such  defects  and  errors  in 
the  proceedings,  when  collaterally  assailed,  where  it  appears 
that  the  five  requirements  of  said  section  have  been  com- 
plied with.  In  other  words,  the  sale  must  stand  as  valid 
unless  some  one  of  the  five  grounds  for  which  a  sale  may 
be  avoided  is  made  to  appear ;  but  if  any  one  of  the  req- 
uisites prescribed  in  section  64  is  lacking,  the  sale  must 
fall;  otherwise  the  purchaser  acquires  by  the  sale  and  deed 
a  perfect  title,  whatever  else  is  wanting.  This  is  the  plain 
import  of  the  statute.     Neither  the  failure  to  give  notice 
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of  the  application  for  a  license  to  selly  nor  defects  in  a  ped* 
tion,  will  render  the  proceedings  void  under  this  curative 
section.  The  l^islature  could  have  dispensed  with  the 
giving  of  such  notice,  or  with  the  presentation  of  any  peti- 
tion, and  this  being  true,  it  could  provide  by  statute,  as  it 
in  effect  has  done,  that  sales  shall  be  valid  when  made, 
where  the  petition  is  defective  or  entirely  wanting,  or  where 
the  notice  of  the  application  for  the  order  is  defective  or 
entirely  lacking,  in  case  the  matters  specified  in  section  64 
appear.  {MoKeever  v.  BaU,  71  Ind.,  398.) 

In  the  case  before  us,  it  is  established  beyond  controversy 
that  the  guardian  of  these  plaintiffs  gave  a  bond  as  pre- 
scribed in  the  license,  which  was  duly  approved;  that  she 
took  and  subscribed  the  oath  required  by  statute;  that  the 
lot  in  question  was  duly  advertised  and  sold  at  public  sale; 
and  that  the  defendant  is  a  good-faith  purchaser  of  the 
premises.  Therefore,  the  second,  third,  fourth,  and  fifth 
requirements  of  section  64  have  been  fully  complied  with. 

It  remains  to  be  determined  whether  ''the  guardian  was 
licensed  to  make  the  sale  by  a  district  court  of  competent 
jurisdiction,"  as  required  by  the  first  subdivision  of  the  sec- 
tion under  consideration.  The  sale  was  authorized  by  an 
order  entered  by  the  district  court  of  Douglas  county,  the 
county  in  which  the  guardian  received  her  letters  of  guar- 
dianship. Was  the  license  issued  by  a  court  of  competent 
jurisdiction?  We  entertain  no  doubt  of  it.  The  words 
^'competent  jurisdiction,''  as  used  in  the  section,  mean  the 
court*  which  has  the  power  or  authority  conferred  upon  it 
by  the  law  to  hear  and  determine  the  particular  application, 
and  whose  jurisdiction  it  was  proper  to  invoke  in  that  in- 
stance. The  statute  has  expressly  conferred  the  power 
upon  the  district  court  of  the  county  where  the  guardian 
was  appointed,  or  a  judge  of  such  court,  to  license  the  sale 
of  real  estate  of  the  ward  for  certain  specified  purposes. 
Where  a  guardian  of  minors  is  appointed  by  the  county 
court  of  Douglas  county,  the  district  court  of  no  other 
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county  in  the  state  could  lawfully  order  the  sale  of  the  real 
estate  belonging  to  such  minors,  and  should  it  do  so,  the 
order  and  sale  thereunder  would  be  absolutely  void,  and 
their  invalidity  could  be  asserted  in  a  collateral  proceeding. 
What  the  legislature  intended  was  that  the  sale  must  have 
been  authorissed  by  the  proper  forum;  t.  «.,  the  district 
court  of  the  county,  wherein  letters  of  guardianship  were 
granted,  or  by  the  judge  of  such  court.  Orders  of  sale 
made  or  rendered  by  such  court,  or  judge,  upon  applioa* 
tions  for  license  to  sell  real  estate  by  a  guardian,  cannot  be 
impeached  collaterally;  because,  however  erroneous  they 
may  be,  they  are  not  void.  A  bona  fide  purchaser  at  a 
guardian's  sale,  under  a  license  issued  by  a  court  of  com- 
petent jurisdiction,  isinot  bound  to  look  beyond  the  license, 
but  takes  a  good  title  which  cannot  be  impeached  collat- 
erally, and  is  not  affected  by  any  irregularities  in  the  pro- 
ceedings except  for  the  matters  enumerated  in  said  section  64. 
The  construction  we  have  placed  upon  said  section  is  not 
without  precedents  to  sustain  it,  but  is  abundantly  sup- 
ported by  the  following  decisions  pronounced  under  statu- 
tory provisions  the  same  as  ours:  Montour  v.  Purdy,  11 
Minn.,  278 ;  BumriU  v.  First  Nat.  Bank  of  St.  Albana,  28 
Minn.,  202;  Hovoard  v.  Moore,2  Mich.,  226;  Coon  v.  Fry^ 
6  Mich.,  506  ;  Marvin  v.  Schilling,  12  Mich.,  356 ;  Woods 
V.  Monroe,  17  Mich.,  238;  Cooper  v.  Robinson,  2  Gush. 
[Mass.],  184;  Harris  v.  Lester,  80  111.,  307;  Reynolds  v. 
Schmidt,  20  Wis.,  394;  Mohr  v.  Porter,  8  N.  W.  Rep. 
[Wis.],  364;  Ackerson  v.  Orchard,  7  Wash.,  377 ;  Overton 
V.  Oranford,  7  Jones  Law  [N.  Car.],  415. 

But  it  is  said  the  court  never  authorized  the  sale  of  the 
lot  in  suit.  In  the  license  granted,  as  well  as  in  the  peti- 
tion therefor,  this  lot  is  not  particularly  mentioned  or  de- 
scribed. In  the  decretal  order  the  court  finds  ''that  it  is 
for  the  best  interest  of  said  minors  that  said  real  estate  in 
said  petition  described  should  be  sold,  *  *  *  and  that 
the  interest  derived  from  the  sale  of  said  real  estate  should 
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be  ased  for  the  maintenance  aud  education  of  said  minorsy" 
etc,  and  then  orders  that  the  ^'guardian  proceed  to  sell  at 
pablio  aaotion  to  the  highest  bidder  the  real  estate  of  said 
minors  as  in  said  petition  described,"  following  which,  for 
the  first  time  therein,  is  a  specific  description  of  the  prop- 
erty, the  same  as  contained  in  the  application  for  license. 
It  is  obvioos  that,  for  the  purpose  of  ascertaining  what  prop- 
erty was  ordered  sold,  the  petition  and  liceuse  must  be  con- 
strued together.  As  mentioned  in  our  statement  of  the 
facts  in  the  fore  part  of  the  opinion,  the  petition  for  an  or- 
der of  sale  describes  certain  of  the  property  for  whicli  sale 
was  asked  as  located  in  block  '^  W  "  in  Lowe's  addition  to 
the  city  of  Omaha,  when  there  is  no  such  block  in  that  ad- 
dition, instead  of  describing  it  as  in  block  ''U"  in  said 
addition,  in  which  last  block  the  lot  in  controversy  is  sit- 
uate. It  must  be  conceded,  if  there  were  nothing  aside 
from  the  specific  description  of  the  property  contained  in 
the  application  or  license  to  indicate  the  land  asked  and 
directed  to  be  sold,  that  the  sale  of  the  lot  in  suit  was  never 
authorized,  and  the  guardian's  deed  did  not  convey  this  lot. 
But  there  is  inserted  in  the  petition  for  license  to  sell,  other 
descriptions  or  identifications  of  the  lots  which  the  court 
was  requested  to  order  sold.  It  was  all  the  real  estate  be- 
longing to  the  wards  that  was  asked  to  be  sold,  and  the  same 
is  described  as  being  in  Lowe's  Addition  to  the  city  of 
Omaha.  We  then  have  a  case  where  the  petition  for  a 
license  contains  two  inconsistent  descriptions  of  the  prop- 
erty,— the  one  general,  and  the  other  specific ;  the  former 
true  and  the  latter,  in  part,  false  and  incapable  of  being  ap- 
plied to  any  tract  of  land.  Two  questions  arise:  First — 
Which  description  shall  give  way  to  the  other?  Second — 
If  the  false  one  shall  be  rejected,  is  the  general  description 
of  the  property  sufficient  to  authorize  the  sale  of  the  lot  in 
dispute?  We  will  take  up  the  propositions  in  their  in- 
verse order. 

The  office  of  a  description  in  a  deed  is  not  to  identify 
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the  lands  oonveyed,  bat  to  provide  the  meaos  of  identifica- 
tion ;  and  it  is  sufficient  when  this  is  done.  (  Works  v.  StaUf 
22  N.  E.  Bep.  [Ind.],  127.)  It  must  be  conceded,  we 
think, — for  saoh  is  undoubtedly  the  law, — that  the  descrip- 
tion of  the  property  in  the  proceedings  by  a  guardian  for  the 
sale  of  the  lauds  of  the  ward,  need  not  necessarily  be  more 
specific,  definite  and  certain  than  is  demanded  in  deeds  or 
other  conveyances  of  real  property.  A  conveyance  is  not  void 
for  want  of  description,  where  an  uncertainty  as  to  the  iden- 
tity of  the  land  conveyed  can  be  explained  by  extrinsic  proofs. 
{Henry  v.  WhUaker,  17  S.  W.  Rep.  [Tex.],  509;  Mo  Whirier 
V.  Allen,  20  S.  W.  Rep.  [Tex.],  1007;  Ferry  v.  Sootl,  109 
N.  Car.,  374.)  A  deed  simply  describing  in  the  granting 
clause  all  the  grantor's  lands  in  the  state,  or  within  a  cer- 
tain county  or  city,  is  not  void  for  indefinitenesa,  but  is  a 
sufficient  description,  since  it  can  be  made  certain  by  evi- 
dence aliunde  of  what  lands  the  grantor  at  the  time  owned. 
(1  Dembitz,  Land  Titles,  sec.  6;  WUt  v.  Harlan,  66  Tex., 
660;  Herveyv.  Edens,  6  S.  W.  Rep.  [Tex.],  306;  Cox  v. 
HaH,'14&  U.  8.,  376;- jPrey  v.  Clifford,  44  Cal,  336; 
Brown  V.  Warren,  16  Nev.,  228;  Harris  v.  Broiles,  22  8. 
W.  Rep.  [Tex.],  421 ;  Minor  v.  Lumpkin,  29  8.  W.  Rep. 
[Tex.],  799;  Crowley  v.  GoU,  27  8.  W.  Rep.  [Tex.],  879.) 

In  the  fifth  subdivision  of  the  syllabus  in  Stanley  v. 
Green,  12  Cal.,  148,  it  is  said:  ''It  is  undoubtedly  essen- 
tial to  the  validity  of  a  conveyance,  that  the  thing  con- 
veyed must  be  described  so  as  to  be  capable  of  identification; 
but  it  is  not  essential  that  the  conveyance  should  itself  con- 
tain such  a  description  as  to  enable  the  identification  to  be 
made  without  the  aid  of  extrinsic  evidence.''  (8ee  Bedd  v. 
Murry,  30  Pac.  Rep.  [Cal.],  132.) 

It  has  been  held  that  extrinsic  evidence  is  admissible  to 
locate  lands  conveyed  by  a  sherifl^'s  deed  containing  an  ac- 
curate, but  general,  description  of  the  premises.  {Smith  v. 
Oosby,  86  Tex.,  15;  Brown  v.  Warren,  16  Nev.,  228.) 

Ward  V.  Saunders,  6  Ired.  [N.  Car.],  382,  was  an  action 
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of  ejectment  to  recover  lands  parchased  at  an  execution 
sale.  The  return  of  the  officer  on  the  writ  described  the 
premises  thus:  '^ Levied  on  the  lands  and  tenements  of 
Isham  Dohy,  adjoining  the  land  of  Allen  Newsom,  Clai- 
borne Newsom  and  others,  and  containing  190  acres.''  It 
was  ruled  that  this  was  sufficient  to  distinguish  and  iden- 
tify the  lands,  and  complied  with  the  statute  which  requires 
that  the  officer  making  the  levy  shall  make  return  setting 
forth  ''what  lands  and  tenements  he  has  levied  on,  on  what 
water-course,  and  whose  land  it  is  adjoining."  To  the  same 
purport  are  the  cases  of  Smith  v.  Law,  2  Ired.  [N.  Car.], 
457;  Blanehard  v.  Blanchard,  3  Ired.  [N.  Car.],  105. 

In  Starling  v.  Blair,  4  Bibb  [Ky.],  288,  Wilkinson  gave 
to  one  M'llvain  a  mortgage  upon  ''all  the  lots  that  he  then 
owned  in  the  town  of  Frankfort,  whether  he  had  a  legal  or 
equitable  title  thereto.''  The  mortgage  was  foreclosed,  and 
an  order  of  sale  was  issued,  under  which  lot  82,  the  one 
involved  in  that  suit,  was  sold  to  Starling.  In  an  action  by 
Blair  to  specifically  enforce  a  contract  allied  to  have  been 
made  by  Wilkinson  for  the  sale  of  the  lot,  it  was  con- 
tended the  mortgage  was  invalid,  on  the  ground  that  the 
description  of  the  premises  was  too  general  and  uncertain. 
The  court  held  the  description  good  for  all  the  lots  whidi 
could  be  identified  as  belonging  to  the  mortgagors  at  the 
date  of  the  mortgage ;  and  in  passing  upon  the  question,  in 
the  opinion,  say:  "This  objection  is  certainly  novel  in  its 
nature.  As  far  as  we  are  aware  it  is  unsupported  by  any 
authority,  nor  can  we  perceive  any  reason  to  justify  it 
The  expression  used,  though  general,  is  not  uncertain.  It 
clearly  and  explicitly  manifests  the  intention  of  the  parties, 
and  there  is  nothing  unlawful  in  that  intention.  There 
may  indeed  be  more  difficulty  in  ascertaining  the  lots  in- 
tended to  be  conveyed,  where  the  language  used  in  describ- 
ing them  is  thus  general,  than  if  the  lots  had  been  desig- 
nated by  their  numbers.  But  it  is  in  the  degree  and  not  in 
the  nature  of  the  difficulty  that  the  two  cases  differ.    It 
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lesalts  in  neither  case  from  no  ambigaity  on  the  faoe  of 
the  deed,  but  irom  extrinsic  circumstances^  and  in  both 
oases  resort  must  be  had  to  evidence  aliunde  for  the  pur- 
pose of  identifying  the  lots  which  are  the  subject  of  the 
conveyance." 

In  Dwm  V,  Touohstone,  45  Tex.,  490,  lands  belonging  to 
an  estate  were  sold,  on  the  petition  of  the  administrator,  by 
order  of  the  probate  court.  In  a  suit  in  ejectment  against 
the  heirs,  they  set  up  that  the  premises  were  not  sufficiently 
described  in  the  order  of  sale  or  administrator's  deed,  the 
description  being  '^a  part  of  the  headright  league  of  land 
granted  to  Leander  Harle,  containing  three  hundred  and 
twenty  acres,  being  the  tract  on  which  the  said  James 
Touchstone  lived  at  the  time  of  his  death,  adj()ining  the 
lands  of  A.  H.  Davis,  James  Aikins,  and  William  C. 
Easterwood."    The  description  was  held  sufficient. 

BobertBon  v.  Johnson^  67  Tex.,  62,  was  a  suit  by  minors 
to  recover  certain  real  estate  which  had  been  sold  by  their 
guardian  under  an  order  by  the  probate  court,  the  de- 
fendants claiming  title  to  the  land  through  such  sale.  The 
plaintiff  insisted  that  the  order  of  sale  was  void,  because 
of  the  insufficient  description  of  the  lands.  The  court  in 
overruling  the  contention  said:  ''An  order  of  sale  has  been 
sustained  in  which  no  description  was  attempted  to  be  given 
of  the  land  ordered  to  be  sold,  or  any  mention  by  name,  des- 
ignation, or  description  of  any  particular  tract  of  land. 
{Wella  V.  Polk,  36  Tex.,  126.)  In  this  case  the  order  of 
sale  empowered  the  guardian  to  sell  at  the  court  house  door 
in  the  town  of  Paris,  Lamar  county,  'three  hundred  and 
twenty  acres  of  land  known  as  the  headright  of  William 
H.  Merrill,'  etc.  As  was  said  by  the  present  chief  justice 
in  Davis  v.  Touohsloney  8upra,  'the  description  in  these  orders 
is  not  such  as  should  have  been  given,  but  it  cannot  be  said 
to  give  no  data  for  identification.'  Here  if,  as  recited  in 
the  order,  the  three  hundred  and  twenty  acres  of  land  was 
known  as  the  headright  of  William  H.  Merrill,  it  appears 
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that  this  would  furnish  affirmative  matter  by  which  the 
land  might  be  identified.  We  do  not  think  the  order  of 
the  sale  is  void  for  a  want  of  description  of  the  property 
directed  to  be  sold/' 

In  De  Bardelaben  v,  StoudenmirCf  48  Ala.,  643,  lands  of 
a  decedent  were  sold  by  order  of  the  probate  court  on  the 
application  of  the  administrator  of  the  deceased.  The  sale 
was  attacked  upon  the  ground  of  the  insufficiency  of  the 
description  of  the  property  in  the  petition.  There  were 
two  tracts  mentioned  in  the  petition,  but  the  county  and 
state  where  located  were  not  given.  One  was  described  as 
a  quarter  section,  but  the  number  was  not  given,  but  was 
bounded  on  its  four  sides  by  lands  of  three  persons  named. 
The  court  held  the  description  sufficient.  We  quote 
the  fourtn  paragraph  of  the  syllabus:  ''If  the  petition 
omits,  in  words,  to  state  that  the  lands  are  in  the  county, 
or  within  the  jurisdiction  of  the  court  in  which  the  appli- 
cation is  made,  yet,  if  such  a  description  is  given  as  to 
leave  no  real  difficulty  in  identifying  the  lands  intended,  it 
will  be  sufficient,  especially  if  no  objection  is  interposed  be- 
fore the  final  order  of  the  sale  is  made.'' 

Pendleton  v.  Ti^ueblood^  3  Jones  Law  [N.  Car.],  96,  was 
an  action  of  ejectment  to  recover  lands  of  a  ward,  sold  by 
his  guardian,  under  an  order  of  court  The  order  author- 
ized the  guardian  "to  sell  the  land  of  the  ward  named  in 
the  petition,  adjoining  the  lands  of  John  Bailey  and  others, 
containing  about  one  hundred  and  ten  acres."  It  was 
urged  that  this  description  was  insufficient  to  divest  the 
title  of  the  ward.  The  court  overruled  the  objection,  say- 
ing :  '^  It  does  not  appear,  and  it  is  not  su^ested,  that  she 
had  any  other  land  in  that  locality,  nor  indeed  anywhere 
else.  Such  a  description  would  be  sufficient  to  distinguish 
and  identify  lands  levied  on  by  a  constable  under  a  jus- 
tice's execution ;  and  we  think  it  must  be  so  in  a  case  like 
the  present." 

In  Clements  v.  Henderson^  4  6a.,  148,  a  description  of 
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land  in  an  order  authorizing  the  administrator  to  sell  '^all 
the  real  estate''  of  the  decedent  was  held  sufficient 

In  Bloom  v.  Burdiekj  1  Hill  [N.  Y.],  130,  a  description 
in  a  license  issued  to  an  administrator  to  sell  the  property 
of  his  intestate,  as  ''  ninety-one  acres  of  the  southwest  cor- 
ner of  lot  number  eleven''  was  held  not  to  be  fatally  de- 
fective. The  oourt,  in  passing  upon  the  point,  said :  ''The 
description  would  be  best  answered  by  laying  out  ninety- 
one  acres  in  a  square  form  on  the  southwest  corner  of  the 
lot,  which  would  not  include  more  than  forty  acres  of  the 
land  of  the  intestate,  and  would  include  about  fifty  acres  of 
land  belonging  to  some  other  person.  But  there  is,  I  think, 
enough  in  the  case  to  help  the  purchaser  out  of  this  diffi- 
culty. It  was  an  order  for  the  sale  of  the  real  estatQ  of 
which  Henry  Bloom  died  seized,  and  there  were  to  be 
ninety-one  acres  in  a  specified  lot.  The  intestate  owned 
precisely  that  quantity  of  laud,  and  no  more,  in  the  desig- 
nated lot,  and  his  land  touched  the  southwest  corner  of  the 
lot,  though  it  did  not  lie  in  a  square  form.  The  surrogate 
evidently  bad  in  view  the  particular  parcel  of  land  which 
the  intestate  owned  in  lot  number  eleven.  The  matter 
must  have  been  well  understood  by  all  the  parties  in  inter- 
est, and  I  think  the  whole  of  the  land  in  controversy  might 
well  pass  by  the  deed," 

We  have  already  stated  that  a  description  of  the  lands 
should  be  given  in  the  application  of  a  guardian  for  an 
order  of  sale.  As  in  a  conveyance  of  real  estate,  so  in  the 
proceedings  by  a  guardian  to  obtain  authority  to  sell  the 
lands  owned  by  his  ward,  it  is  far  better  that  the  property 
be  specifically  and  accurately  described,  since  it  would  ob- 
viate a  resort  to  extrinsic  evidence  to  determine  the  prop- 
erty affected  by  the  court's  order.  But  upon  principle,  as 
well  as  authority,  if  the  description  given,  though  general 
in  its  terms,  is  such  as  to  leave  no  difficulty  in  identifying 
the  premises  intended,  by  the  use  of  such  means  as  would 
be  admissible  in  a  court  of  justice  for  that  purpose,  it  will 
66 
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be  Bufficient  after  oonfirmation  of  the  sale.  In  this  oaae^ 
after  eliminating  from  the  application  for  lioenee  and  order 
of  sale  the  specific,  yet  uncertain  and  impossibley  descrip- 
tion of  the  property,  we  have  remaining  an  application  for 
license,  and  an  order  to  sell  all  of  the  real  estate  of  the 
plaintifis.  Under  the  authorities  heretofore  mentioned 
such  general  description  is  not  void  for  uncertainty,  but  is 
ample  to  sustain  the  guardian's  deed  for  the  lot  involved  in 
this  litigation. 

We  now  pass  to  a  consideration  of  the  remaining  propo- 
sition, namely :  Can  any  portion  o(  the  specific  description 
of  the  property  contained  in  the  application  and  license  be 
rejected,  or  must  the  general  description  therein  contained 
yield  to  the  specific?  It  is  a  well  established  rule,  in  the 
construction  of  deeds  or  other  instruments  containing  two 
descriptions  of  property,  which  are  not  consistent  with  each 
other,  one  false  and  the  other  true,  that  extrinsic  evidence  may 
be  resorted  to  for  the  purpose  of  ascertaining  which  one  is 
oorrect,  and  that  the  instrument  or  deed  must  be  interpreted 
accordingly.  This  is  but  an  application  of  the  familiar 
maxim /a/isa  demondratio  non  noeet,  sanctioned  by  all  the 
authorities.  In  2  Devlin,  Deeds,  sec.  1016,  it  is  said:  "If 
the  deed  contains  two  descriptions,  one  correct  and  the  other 
false  in  fact,  the  latter  should  be  rejected  as  surplusage. 
Where  one  of  two  difierent  descriptions  applies  to  land  to 
which  the  grantor  had  title,  and  the  other  to  land  which 
he  did  not  own,  the  former  will  be  taken  as  the  true  de- 
scription and  the  latter  will  be  rejected  as  false.  If  suffi- 
cient remains,  after  rejecting  a  part  of  the  description 
which  is  false,  the  deed  will  take  effect."  The  rule  deduc- 
ible  from  the  authorities  may  be  summarised  thus:  A  deed 
will  not  be  defeated  by  a  manifest  erroneous  description 
therein  of  the  property  intended  to  be  conveyed,  when  the 
remaining  part  of  the  description  is  sufficiently  certain  by 
the  aid  of  proof  aliunde  to  locate  the  land.  {Parka  v.  Loamiif 
6   Gray  [Mass.],  467;    Bogworth  v.  Stwievaird,  2  CusL 
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[Mass.],  392;  Mcmon  v.  WhUe,  11  Barb.  [N.  Y.],  173; 
JUaatm  v.  (XcoU,  101  N.  Y.,  162;  R<nnan  Caiholie  Orphan 
Aaylum  v.  JEm$nons,  3  Brad.  [N.  Y.],  144;  Vose  v.  Handy^ 
2  Greenl.  [Me.],  322;  Harvey  v.  MUchett,  31  N.  H.,  675^ 
Thompson  v.  Ela,  60  N.  H.,  662;  Benton  v.  MelnHre,  16 
AU.  Eep.  [N.  H.],  413;  Wilt  v.  CtUler,  38  Mich.,  189.) 

Althoagh  this  opinion  has  already  reached  an  unusaal 
length,  we  feel  that  the  importance  of  the  question  involved 
will  jastify  oar  referring  to,  and  making  quotations  from, 
a  few  of  the  leading  cases  where  the  identical  principle 
here  oont ended  for  by  defendants  has  been  judicially  de* 
termined. 

Moreland  v.  Brady,  8  Ore.,  303,  was  an  action  to  quiet 
title  to  lot  2,  in  block  187,  in  the  city  of  Portland.  The 
parties  claimed  title  under  one  Bernard  Brady,  late  of 
Multnomah  county,  deceased,  as  the  common  source;  the 
plaintiff  under  and  through  mesne  conveyances  from  Esther 
Brady,  one  of  the  devisees  of  the  last  will  of  Bernard 
Brady.  The  defendants  urged  that  the  will  was  void  be* 
cause  of  a  misdescription  and  that  parol  evidence  was  in- 
admissible in  aid  of  its  construction.  The  fourth  clause 
of  the  will  contained  the  following :  ''As  also  a  certain 
parcel  of  ground  or  lots  in  the  city  of  Portland,  and  num- 
bered as  follows,  to-wit:  No.  block  (187)  one  hundred  and 
eightynseven,  lot  No.  (2)  two,  I  bequeath  to  Margaret  Mo- 
Gill."  The  sixth  clause  of  the  will  reads:  ''I  also  be- 
queath to  my  sister,  Esther  Brady,  that  lot,  or  parcel  of 
ground,  in  the  city  of  Portland,  as  here  described,  lot  No. 
(1)  one,  in  block  (187)  on6  hundred  and  eighty-seven." 
It  was  disclosed  that  Bernard  Brady  never  owned  either 
lots  1  and  2  in  block  187,  but  did,  at  the  date  of  his  will, 
and  when  he  died,  own  lots  3  and  4  in  said  block.  The 
court  sustained  the  will,  holding  that  by  rejecting  the  erro- 
neous part  of  the  description  the  remainder  was  sufficient 
to  identify  the  property  with  reasonable  certainty.  Boise, 
J.,  in  delivering  the  opinion  of  the  court,  said:  ''The  de^ 
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vise  is  the  same  as  if  the  numbers  of  the  lots  had  not  been 
mentioned  at  all  or  had  been  named  and  the  numbers  left 
blank.  We  are  then  compelled  to  fall  back  upon  the  re- 
maining portion  of  the  description^  to-wit:  'A  certain  par- 
cel of  ground  or  lots  in  the  city  of  Portland,  in  block  Na 
187;  alsoy  that  lot  or  parcel  of  ground  in  the  citj  of  Port- 
land in  block  187.'  And  by  thus  placing  ourselves  in  the 
position  of  the  testator,  by  oral  evidence  at  the  time  of  the 
execution  of  his  will,  we  find  that  there  were  two  lota  (ur 
parcels  of  ground  in  the  city  of  Portland,  and  in  block 
187,  belonging  to  the  testator  at  that  time  and  also  at  the 
time  of  his  death.  This  renders  the  devise  entirely  certain 
from  the  language  of  the  will  as  to  the  intention  of  the 
testator.  The  description  would  have  been  sufficient  by 
merely  naming  the  block  and  city  in  which  the  lots  or  land 
lay  without  specifying  the  numbers  of  them." 

Rigga  v.  Myers,  20  Mo.,  239,  was  an  interpretation  of  a 
will,  which  described  the  land  devised  as  the  '^southeast 
and  southwest  quarters  of  section  4  in  township  60,  range 
38,  in  Holt  county,  Missouri,"  with  the  privil^e  of  using 
the  water  of  the  Big  spring,  having  free  access  to  and  from 
it  as  he  may  wish.  It  being  shown  by  parol  evidence  that 
tlie  testator  owned  the  corresponding  section  of  township 
59  of  the  same  town,  range  and  county,  and  that  the  Big 
spring  was  upon  the  soutlieast  quarter  of  section  4,  in 
township  69,  and  did  not  own  any  land  in  section  4  of 
township  60,  it  was  held  the  false  description  should  be 
rejected,  and  that  the  will  passed  the  lands  in  section  4  of 
township  69.  (See,  also.  Lessee  ofAUen  v.  LyonSy  2  Wash. 
C.  C.  [U.  S.],  476;  Winkley  v.  Kaime,  32  N.  H.,  268.) 

In  Melvin  v.  Proprietors  of  Looks  and  CancUs,  6  Met 
[Mass.],  16,  the  land  was  described  in  the  deeds  from  the 
heirs  of  Kittridge  to  Moses  Cheever  as  follows :  ^'A  cer- 
tain share  of  'about  one  hundred  acres  of  land,  be  the 
same  more  or  less,  with  the  buildings  thereon  standings 
situate  in  the  town  of  Chelmsford,  in  the  county  of  Mid- 
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dleaeXy  being  the  same  estate  on  which  the  said  Moses 
Cheever  now  lives,  and  which  was  conveyed  hy  Benjamin 
Melvin   and  Joanna  Melvin  to   Dr.  Kittridge   by  deed 
dated  the  25th  day  of  April,  1782/  "    The  two  descriptions 
did  not  agree,  and  the  question  before  the  court  was  which 
should  be  considered  the  true  description.     It  was  held 
that  the  conveyances  passed  the  title  of  the  heirs  to  the 
whole  farm,  notwithstanding  the  deed  from  theMelvins  to 
Kittridge,  which  was  referred  to  in  the  conveyances,  did 
not  include  the  whole  premises.     The  court  say:  ''It  i& 
another  well-known  rule  in  the  construction  of  deeds  and 
other  instruments  that  if  some  of  the  particulars  of  the 
description  of  the  estate  conveyed  do   not  agree,  those 
which  are  uncertain  and  liable  to  errors  and  mistakes  must 
be  governed  by  those  which  are  more  certain.     Thus  the 
boundaries  of  lands  by  known  monuments  are  always  to 
control  the  description   by  courses  and  distances,  and  so 
courses  and  distances  will  control  the  quantity  of  land  ex* 
pressed.     Another  rule  of  construction  is  that  if  the  de- 
scription be  suflBcient  to  ascertain  the  estate  intended  to  be 
conveyed  it  will  pass,  although  some  particular  circum-* 
stance  be  added  inconsistent  with  the  description."     The 
same  court  in  the  case  of  Sawyer  v,  Kendail,  10   Cush. 
[Mass.],  241,  said:  ''The  remaining  objection  to  the  de- 
mandant^s  right  to  recover  is  that  he  shows  no  title  to  the 
land  claimed,  because  the  description  in  the  deed  from  Nancy 
Brown  to  the  demandant,  by  metes  and  bounds,  does  not 
include  the  demanded  premises,  and  that  the  particular  de- 
scription is  not  to  be  controlled  by  the  reference  in  the  deed 
to  the  partition  of  the  estate  by  the  commissioners  and  the 
bounds  therein  given  which  do  comprehend  the  premises 
in  dispute.     The  principle  on  which  this  objection  rests  is 
well  founded,  and  were  it  applicable,  would  be  decisive  of 
this  case.     But   upon   comparing   the  metes  and  bounds 
given  by  the  deed  with  the  plan  referred  to  upon  which 
they  were  laid  down,  and  which  is  also  made  a  part  of  the 
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particular  description,  it  will  be  found  that  they  do  notoor^ 
respond,  and  that  it  is  impossible  to  trace  out  and  mark  the 
granted  premises  with  intelligible  certainty  by  following 
the  description  contained  in  the  deed.  By  reason  of  some 
unexplained  error,  the  metes  and  bounds  in  that  part  of 
the  description  which  applied  to  the  demanded  premises 
are  wholly  uncertain,  and  it  is  impossible  to  ascertain  by 
them  the  precise  land  granted  by  the  deed.  It  is  not  a  case, 
therefore,  of  two  inconsistent  descriptions  in  which  the 
general  must  yield  to  the  particular,  but  of  an  uncertain 
and  impossible  description,  which  must  be  controlled  by 
an  intelligible  though  general  description  given  by  a  ref- 
erence to  the  grantor's  title  by  partition.  {Melvin  v.  Pro- 
prietora  of  Looks  and  Canals,  5  Met.  [Mass.],  16-28.)" 

In  the  case  of  Worthington  v.  Hylyer^i  Mass.,  196,  the 
mortgage  described  the  property  as  ''all  that  my  farm  of 
land  in  said  Washington,  on  which  I  now  dwell,  being  lot 
No.  17  in  the  first  division  of  lands  there,  containing  100 
acres  with  my  dwelling  house  and  barn  thereon  standing! 
bounding  west  on  land  of  Joseph  Chaple,  northerly  by  a 
pond,  easterly  by  lot  No.  18,  and  southerly  by  lot  No.  19, 
having  a  highway  through  it.''  The  land  claimed  under 
the  mortgage  was  not  included  in  lot  17,  nevertheless  the 
court,  by  Parsons,  C.  J.,  decided  that  it  passed  under  the 
first  description,  and  that  the  additional  description  being 
inconsistent  therewith,  was  to  be  rejected.  In  the  opinion 
it  is  said:  ''If  the  description  be  sufficient  to  ascertain  the 
estate  intended  to  be  conveyed,  although  the  estate  will  not 
agree  to  some  of  the  particulars  in  the  description,  yet  it 
shall  pass  by  the  conveyance  that  the  intent  of  the  parties 
may  be  effected."  The  same  doctrine  has  been  held  and 
applied  in  Broohman  v.  Kurzman,  94  N.  Y.,  272;  Znk  «. 
MoManus,  49  Hun  [N,  Y.],  583;  Schoenewald  o.  Roseh- 
stein,  5  N.  Y.  Sup.,  766 ;  Peterson  v.  Ward,  23  S.  W.  Hep. 
[Tex.].  637. 

Boardman  v.  Reed,  31  U.  S.,  328,  was  a  suit  in  eject- 
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ment  to  recover  8,000  acres  of  land.  The  property  was 
described  in  the  patent  as  lying  and  being  in  Monongalia 
eonnty,  while  it  appeared  from  parol  proof  that  at  the 
date  of  the  patent  it  was  not  situated  in  said  county  but  in 
the  county  of  Harrison.  The  other  calls  of  the  patent 
placed  the  land  in  the  last  named  county.  The  court,  by 
Justice  McLean,  held  the  grant  was  not  void  for  uncer- 
tainty, and  said:  ''The  contradiction  supposed  was  in  the 
admission  of  proof  that  the  land  covered  by  the  patent  is 
in  the  county  of  Harrison,  when  the  patent  calls  for  it  to 
lie  in  the  county  of  Monongalia.  That  certain  calls  in  a 
patent  may  be  explained  or  controlled  by  other  calls,  was 
settled,  and  in  reference  to  this  very  point,  by  this  court,  in 
the  case  of  Strmger^a  Lessee  v,  Young^  before  referred  to. 
If  the  point  had  not  been  ^  adjudged,  it  would  be  too 
clear,  on  general  principles,  to  admit  of  serious  doubt 
The  entire  description  in  the  patent  must  be  taken,  and  the 
identity  of  the  land  ascertained,  by  a  reasonable  construc- 
tion of  the  language  used.  If  there  be  a  repugnant  call, 
which,  by  the  other  calls  in  the  patent,  clearly  appears 
to  have  been  made  through  mistake,  that  does  not  make 
void  the  patent.  But  if  the  land  granted  be  so  inaccu- 
rately described  as  to  render  its  identity  wholly  uncertain, 
it  is  admitted  that  the  grant  is  void.  This,  however,  was 
not  the  case  of  the  patent  under  consideration.  Its  calls  are 
specific,  and,  taking  them  all  together,  no  doubt  can  exist 
as  to  the  land  appropriated  by  it.  The  call  for  the  county 
may  be  explained,  either  by  showing  that  it  was  made 
through  mistake,  or  that,  under  the  circumstances  which 
existed  at  the  time  of  the  survey,  it  was  not  inconsistent 
with  the  other  calls  of  the  patent  This  would  not  be  going 
behind  the  patent  to  establish  it,  for  its  calls  fully  identify 
the  land  granted ;  but  to  explain  an  ambiguity  or  doubt 
which  arises  from  a  certain  call  in  the  patent  This  prin- 
ciple applies,  under  some  circumstances,  to  the  construction 
of  all  written  instruments.'' 
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An  admiDistrator'B  deed  described  the  granted  premiaes 
as  ''  lot  2|  in  block  6,  or  the  west  half  of  block  6,  in  the 
town  of  Lamar.^'  It  was  held  that  the  description  of  the 
premises  as  'Mot  2 ''  should  be  rejected  as  false,  and  the  de- 
scription as  the  west  half  of  the  block  shoald  be  taken  as 
the  trae  one,  it  being  shown  that  lot  2  constituted  the  east 
half  of  the  block,  and  that  the  administrator's  intestate 
owned  only  the  west  half.  {Bray  v.  Adam8,  114  Mo.,  486.) 

The  doctrine  recognized  in  the  foregoing  authorities  ia 
not  confined  alone  to  cases  involving  the  construction  of 
deed  and  will,  but  is  equally  applicable  to  cases  like  ,the 
one  before  us.  Authorities  in  harmony  with  this  view  are 
not  wanting. 

Schnell  v.  OUy  of  Chicago,  38  HI.,  383,  was  a  suit  by  the 
city  to  enjoin  the  defendants  f)rom  prosecuting  an  action  of 
ejectment  brought  to  recover  certain  lots  in  Canal  Trustees' 
subdivision  of  section  33,  held  and  claimed  by  the  city,  it 
having  purchased  the  same  at  an  administrator's  sale  made 
in  pursuance  of  an  order  granted  by  the  county  courL  It 
appears  that  the  petition  of  the  administrator  for  a  license 
to  sell  the  lands  of  the  intestate,  for  the  purpose  of  paying 
the  debts  of  the  deceased,  described  the  premises  correctly 
as  certain  lots  lying  in  section  33.  They  were,  however, 
described  in  the  abstract  from  the  county  court  attached  to 
the  petition,  and  in  the  inventory  from  which  the  abstract 
is,  by  law,  to  be  taken,  and  also  in  the  order  of  sale,  as 
being  in  section  23.  The  notice  of  the  sale,  and  the 
deed  made  by  the  administrator  to  the  purchaser,  gave 
the  true  location  of  the  premises.  It  was  held  that  the 
misdescription  of  the  section  mentioned  was  a  mere  clerical 
error,  not  affecting  the  validity  of  the  sale,  and  not  avail- 
able in  a  collateral  proceeding  involving  the  title.  The 
identical  question  was  raised  and  decided  the  same  way  in 
Berry  v.  Young,  16  Tex.,  369. 

The  case  of  Mauarr  v.  Parrish,  26  O.  St.,  636,  is  quite 
analogous  to  that  now  before  us.     It  was  an  action  by 
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Laara  Parrbh  against  Elizabeth  Mauarr,  to  recover  lot  174 
in  the  town  of  East  Ironton.  The  defendant  claimed  title 
'under  the  sale  of  the  lot  by  plaintiff's  gaardian,  under  an 
order  of  the  probate  court  In  her  answer  she  set  forth  a 
copy  of  the  proceedings  relating  to  said  sale,  by  which  it 
appeared  that  in  the  petition  of  the  guardian  for  an  order 
to  sell  the  real  estate  of  the  ward,  the  premises  were  de- 
scribed as  lots  73,  74,  and  75,  in  East  Ironton,  while  in 
the  order  of  sale  in  the  case  the  lots  were  designated  as  173, 
174,  and  175,  in  said  town,  the  latter  being  the  true  de- 
scription of  the  lots  owned  by  the  ward,  which  had  de- 
scended to  her  from  an  ancestor,  and  which  were  actually 
sold  by  the  guardian  under  said  license.  It  did  notiippear 
whether  Laura  owned  in  East  Ironton  any  lots  numbered 
73,  74,  and  75,  and  whether  she  owned  other  real  estate 
than  the  three  lots  sold.  A  demurrer  to  the  answer  on  the 
ground  that  it  showed  no  legal  sale  of  the  lots  by  the  guard- 
ian was  sustained  by  the  trial  court,  which  judgment  was,  on 
a  review  of  the  case,  reversed.  The  supreme  court,  speaking 
through  Welch,  C.  J.,  uses  the  following  language:  ^'The 
question  presented  by  the  first  objection  is,  whether  the  order 
of  sale  made  by  the  probate  court  is  not  void  on  the  ground 
that  the  lots  so  ordered  to  be  sold  are  not  described  ib  the 
guardian's  petition,  and  that,  therefore,  the  court  acquired 
no  jurisdiction  over  the  lots  sold.  Had  the  pleader  set 
forth  in  the  answer  all  the  material  facts  relating  to  the 
ward's  property,  there  would  probably  have  been  but  little 
diflBculty  in  deciding  the  question.  If  it  be  the  fact  that 
the  ward  really  owned  six  lots  in  East  Ironton,  numbered 
73,  74,  75, 173, 174,  and  176,  and  that  they  all  'descended 
to  her  from  an  ancestor,'  the  question  presented  would  have 
been  whether,  upon  application  by  the  guardian  to  sell  only 
a  part  of  the  ward's  estate,  without  any  description  of  the 
ward's  other  property,  or  any  disclosure  of  the  fact  that 
the  ward  had  other  property,  the  court  acquired  jurisdic- 
tion over  her  entire  estate.     This  question,  however,  we 
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think  does  not  arise  in  the  present  case.  It  seems  to  os 
that  there  is  upon  the  face  of  this  record  of  proceedings  in 
the  probate  court,  taken  in  connection  with  the  answer  set-* 
ting  it  forthy  saflScient  to  satisfy  anyone  that  the  number  of 
the  lots  in  the  petition  of  the  guardian  as  73,  74,  and  76^ 
instead  of  173,  174,  and  175,  was  a  mere  clerical  mistake 
of  the  draughtsman.  We  come  to  this  conclusion  for  sev- 
eral reasons:  (1)  The  mistake  is  one  easily  fallen  into;  (2) 
the  extreme  improbability  that  the  same  person  should  own 
six  lots  happening  thus  to  vary  exactly  100  in  their  num- 
bers ;  (3)  the  statute  requires  the  guardian  to  set  forth  in 
his  petition  a  description  of  all  the  ward's  real  estate,  and 
until  'the  contrary  is  shown  we  must  presume  that  in  this 
respect  the  petition  conformed  to  this  requirement.  The 
petition,  therefore,  should  be  viewed  as  asking  for  the  sale 
of  three  lots  situate  in  East  Ironton,  being  lots  which  de- 
scended to  the  ward,  and  being  all  the  real  estate  owned  by 
her,  and  numbered  73,  74,  and  75.  Here  is  simply  a  case 
of  a  description,  repugnant  with  itself,  but  containing  suf- 
ficient within  itself  to  enable  the  court  to  make  the  proper 
correction,  by  eliminating  from  it  what  was  fisilse,  and  sup- 
plying what  was  true,  so  as  to  make  it  conform  to  the  real 
intention  of  the  parties.  This  we  must  presume  the  court 
did,  and  that  it  was  done  upon  a  proper  showing,  or  proper 
knowledge  of  the  subject-matter.  We  are  satisfied  that  the 
lots  really  sought  to  be  sold,  and  the  lots  so  sold  are  iden- 
tical, and  that  this  mistake  in  the  petition  does  not  affect 
the  jurisdiction  of  the  court,  or  render  the  order  of  sale 
absolutely  void.*' 

Myers  v.  MeGavook,  39  Neb.,  843,  was  an  action  in 
ejectment  to  recover  real  estate  in  the  city  of  Omaha,  sold 
by  a  guardian  under  a  license  issued  out  of  the  district 
court  of  Douglas  county.  The  premises  were  described  in 
the  proceedings  instituted  by  the  guardian,  and  in  the  guard- 
ian's deed,  as  'Hhe  N.  £.  two-thirds  (f)  of  lot  eight  (8X 
in  block  two  hundred  and  three  (203),  in  the  city  of  OmalUi 


Vol.  46]         JANUARY  TERM,  1896.  811 


Hubenuann  v.  Branf. 


being  air  that  portioD  of  said  lot  eight  (8),  not  belonging 
to  the  Union  Pacific  Railway  Company/'  It  was  ruled 
that  the  proceedings  were  not  void  for  indefiniteness  and 
uncertainty  of  description,  but  that  the  description  was  suf- 
ficient to  enable  the  property  to  be  identified,  and  to  divest 
the  title  of  the  wards  to  all  of  that  portion  of  the  lot  not 
owned  by  said  railway  company.  In  the  case  just  men- 
tioned there  were  two  conflicting  descriptions,  and  the  fiUse 
one  was  required  to  yield  to  the  one  which  was  true. 

In  the  brief  of  plaintiffii  it  is  said  ^4he  expression  of  one 
thing  is  always  to  the  exclusion  of  others,  and  the  partic- 
ular description  given  in  the  application  limited  the  license 
and  the  request  therefor  to  what  was  properly  described 
therein."  The  principle  sought  to  be  invoked  is  a  famil- 
iar one,  but  we  are  unable  to  see  its  application  to  this  case. 
Ordinarily  a  general  description  of  property  must  yield  to 
a  specific  description  in  the  same  instrument.  But  this  rule 
does  not  obtain  where  such  specific  description  is  impossi* 
ble  or  false,  as  the  authorities  herein  cited  abundantly 
show.  If  the  particular  description  given  in  the  proceed- 
ings by  the  guardian  had  designated  the  lot  in  this  case  as 
being  in  a  block  having  an  existence  in  fact  and  the  plaint- 
ifi*  owned  that  numbered  lot  in  such  block,  then  there 
would  be  ground  for  argument  that  the  description  of  the 
ward's  real  estate  in  general  terms,  as  all  the  real  estate, 
would  confer  no  authority  to  sell  lot  4  in  block  U.  But 
that  is  not  the  case  with  which  we  have  to  deal.  The  dis- 
tinction between  the  supposed  and  real  case  is  manifest. 
Here  the  particular  designation  of  the  lots  for  which  ap- 
plication was  made  to  sell,  as  to  some  of  them,  is  false  and 
fits  no  property.  It  being  manifest  that  authority  was  re- 
quested to  sell  lands  other  than  these  which  were  correctly 
described  in  the  proceedings  the  erroneous  description  must 
give  way  to  the  general  description,  and  by  the  latter  the 
identity  of  the  land  requested  and  ordered  sold  can  be  as- 
certained by  the  aid  of  extraneous  evidence. 
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Applying  the  principle  already  anuounoed  to  the  case  in 
handy  there  can  be  no  question  as  to  the  validity  of  the 
guardian's  sale  and  deed.  In  the  petition  of  the  guardian 
and  the  order  of  sale,  the  lot  in  dispute,  and  others,  were 
described  as  being  in  block  W,  in  Lowe's  Addition  to 
Omaha,  whereas  there  is  no  such  block  in  said  addition; 
hence  this  portion  of  the  attempted  specific  description  of 
the  property  in  the  proceedings  for  license  is  in  fact  no  de- 
scription, and  should  be  regarded  as  surplusage.  Doing 
this  we  but  apply  the  maxim  falsa  demonstration  etc.,  for, 
after  such  rejection,  enough  is  left  to  enable  the  property 
ordered  sold  to  be  identified.  The  inaccuracy  or  mistake 
in  designating  the  block  in  which  the  lot  was  located  did 
not  make  the  description  of  the  property  void  for  un- 
certainty. The  real  estate  of  the  ward  was  specifically  and 
accurately  given  in  the  guardian's  advertisement  or  notice 
of  sale.  That  the  lot  was  described  in  the  petition  and  or- 
der of  sale  as  being  in  block  W  instead  of  block  U  was 
clearly  a  clerical  mistake,  and  the  court  granting  the  license 
must  have  so  regarded  it,  for  it  confirmed  the  report  of  the 
sale  which  was  accompanied  by  the  notice  of  the  sale  and 
the  proof  of  its  publication,  and  ordered  the  guardian  to 
execute  a  deed  to  the  purchaser  for  the  lands  so  sold.  It 
is  clear  that  the  guardian's  dee<l  passed  whatever  title  the 
plaintiffs  may  have  had  to  the  lot  in  controversy.  The 
judgment  is 


Affirmed. 


, ,  Fox,  Canfield  &  Company  v.  Oeorge  Graves. 

46    8J2  ' 

n6    249 

-=g  g[^i  FiLBD  January  21,  1896.    No.  6854. 

58    641 

58  6681  1.  Pleading.    Althoagh  the  prayer  for  relief  is  a  part  of  the  peli* 

^  Iglj  tion,  it  is  no  portion  of  the  statement  of  facts  required  tooonsti- 

tnte  a  caase  of  action.    The  entire  omission  of  any  demand  tan 
judgment  would  not  subject  the  petition  to  general  demnmr. 
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9l  Verdict :  Pbaotiok.  A  yerdict  most  not  exceed  the  enm  prayed 
for  in  the  petition.  If  it  does,  objection  on  that  gronnd  should 
be  raised  in  the  motion  for  a  new  trial,  or  it  will  be  deemed 
waived. 

8.  Pleading :  Counts:  Pbacticb.  Where  a  petition  contains  in- 
consistent counts,  the  proper  motion  is  to  strike  oat  all  bat 
one,  or  require  the  plaintiff  to  elect  upon  which  cause  of  action 
he  will  proceed  to  trial. 

Errob  from  the  district  court  of  Madison  county.  Tried ' 
below  before  Powers,  J. 

Brome,  Burnett  &  Jonea,  for  plaintifiFs  in  error: 

Where  an  uncertain  and  indefinite  demand  is  based  upon 
allegations  of  the  petition,  from  which  the  amount  of  re- 
covery sought  cannot  be  definitely  computed,  the  petition 
does  not  tender  an  issue,  a  cause  of  action  is  not  stated, 
and  such  a  pleading  will  not  support  a  judgment.  (Carter 
V.  Shofwell,  42  Mo.  App.,  663;  Hinchley  v.  Pfiater,  63  N. 
W.  Rep.  [Wis.],  21;  Bliss,  Code  Pleading  [2d  ed.],  sec. 
166.) 

As  to  arbitration  and  award  the  following  cases  were 
cited:  Oroat  v.  Prachiy  31  Kan.,  666;  Miller  v.  Brum* 
baugh,  7  Kan.,  362;  Beniley  v.  Davia^  21  Neb.,  686. 

AUen^  Reed  &  Ellis^  oontrtu 

NORVAL,  J, 

Defendant  in  error  filed  his  petition  in  the  district  court 
alleging :  "That  Fox,  Canfield  &  Co.,  on  the  1st  day  of  May, 
1882,  and  at  the  times  of  the  purchases  and  transactions 
hereinafter  stated,  was  a  partnership  firm  doing  business  in 
the  state  of  Nebraska,  in  Stanton  county  and  adjoining 
counties;  that  the  sole  individual  members  of  said  partner- 
ship were  and  are  the  defendants  George  Fox,  S.  S.  Can- 
field,  and  H.  C.  Brome;  that  the  defendants,  as  such  part^ 
nersi  in  the  partnership  name,  on  or  about  the  months  of 
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Majy  June,  Angust,  September^  October,  November^  and 
December,  of  the  year  1882,  and  about  the  month  of  No- 
vember, 1883,  bought  of  plaintiff,  and  had  delivered  to 
them  by  plaintiff,  at  their  request,  lumber,  bridge  and 
building  material  of  the  reasonable  value  of  $1,501.38 
which  defendants  agreed  to  pay  on  delivery,  and  on  or 
about  the  27th  day  of  September,  1884,  plaintiff  paid 
freight  for  defendants,  at  their  request,  the  sum  of  $132.60, 
no  part  of  which  has  been  paid  except  the  sum  of  $1,026.92; 
that  there  is  due  plaintiff,  and  remaining  unpaid  upon  said 
account,  the  sum  of  $606.92,  principal,  and  $125.95,  inter- 
est ;  that  a  copy  of  the  account  for  said  material  sold  and 
freight  paid,  with  all  credits  thereon,  are  hereto  attached, 
marked  Exhibit  A,  and  made  part  of  this  petition.  Where- 
fore plaintiff  demands  judgment  against  defendants  for  the 
sum  of  $734.52,  and  with  interest  thereon  from  July  20, 
1885,  less  amount  of  certain  freight  bills  with  costs. 

''  Count  2.  Plaintiff,  for  further  cause  of  action  against 
the  defendants,  states  that  Fox,  Canfield  A  Co.  are  a  part- 
nership firm  carrying  on  business  in  Stanton  county  and 
adjoining  counties  in  the  state  of  Nebraska,  composed  of 
George  Fox,  S.  S.  Canfield,  and  H.  C.  Brome;  that  on  or 
about  the  Ist  day  of  July,  1885,  the  matters  in  controversy 
between  plaintiff  and  defendants,  being  the  amount  set  forth 
in  Exhibit  A,  hereto  attached,  were,  by  agreement  by  plaint- 
iff and  defendants,  referred  to  Knox  Tipple  and  J.  B. 
Walker  as  arbitrators,  with  authority  in  said  arbitrators  to 
consider,  ascertain,  and  settle  all  matters  of  account  be- 
tween plaintiff  and  defendants,  and  to  find  the  balance  due 
upon  such  settlement;  that  on  or  about  the  20th  day  of 
July,  1885,  the  said  Enox  Tipple  and  J.  B.  Walker,  after 
full  and  thorough  examination  of  matters  referred  to  them 
as  said  arbitrators,  found  that  there  was  due  and  owing 
from  defendants  to  plaintiff  the  sum  of  $734.52,  exoept 
the  amount  of  certain  freight  bills  not  promised,  wbich  is 
now  due  and  wholly  unpaid;  that  the  balance  so  found 
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due  bj  said  arbitrators  was  upon  the  account  set  forth  in 
the  first  count  hereof,  and  it  was  agreed  between  the  plaint- 
iff and  defendants,  at  the  time  •  of  the  submission  of  said 
matters  to  said  arbitrators,  ^hat  their  findings  and  award 
flhoald  be  a  final  adjustment  and  complete  settlement  be- 
tween the  parties  in  that  regard.  Wherefore  plaintiff  de- 
mands judgment  against  the  defendants  for  the  sum  of 
1734.52,  and  interest  thereon  from  July  20,  1886,  less 
amount  of  certain  freight  bills,  with  cost  of  suit'' 

A  motion  was  filed  to  strike  from  the  petition  all  of  the 
first  count  as  irrelevant  and  redundant,  immaterial  and  pre- 
judicial, which  motion  was  denied  bj  the  court  and  an  ex- 
ception was  taken  to  the  ruling.  Thereupon  an  answer 
was  filed  consisting  of  a  general  denial.  There  was  a  trial 
to  a  jnry,  with  a  verdict  and  judgment  for  the  plaintiff  be- 
low in  the  sum  of  |169.67.  No  bill  of  exceptions  having 
been  preserved  in  the  case,  but  two  assignments  of  error 
are  relied  upon  for  reversal,  namely : 

^'1.  The  verdict  and  judgment  are  contrary  to  law. 

'^2.  The  court  erred  in  overruling  the  motion  to  strike 
out  the  first  count  of  the  petition.'' 

Under  the  first  assignment  it  is  signed  that  the  petition 
fails  to  state  a  cause  of  action.  The  record  fails  to  disclose 
the  count  under  which  the  recovery  was  had,  or  whether 
under  both  or  but  one.  Therefore,  if  either  count  contains 
suflSdent  facts  to  support  the  verdict  and  judgment,  the 
first  assignment  is  not  well  taken;  It  will  be  observed  that 
the  plaintiff  below,  for  his  first  cause  of  action,  alleges,  in 
effect,  that  he  sold  and  delivered  to  the  defendants  timber, 
bridge  and  building  materials  of  the  reasonable  value  of 
11,601.38,  payable  on  delivery ;  that  plaintiff  paid  freight 
for  defendants,  at  their  request,  the  sum  of  |132.60,  no  part 
of  which  has  been  paid  except  $1,026.92,  and  that  there  re- 
mains due  the  plaintiff  1606.92  debt,  and  $126.95  interest. 
These  averments  are  sufficient  to  constitute  a  cause  of  ac- 
tKm  and  to  authorize  a  judgment  in  plaintiff's  favor  for 
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|732.91y  which  sum  is  several  hundred  dollars  more  than 
the  amount  of  the  verdict  and  judgment  The  objection 
urged  is  not  that  the  facts  alleged  in  the  petition,  aside 
from  the  prayer  for  judgment,  are  not  well  pleaded.  The 
contention  is  that  the  prayer  for  relief  is  so  defective  as  to 
render  the  petition  insufficient  as  stating  a  cause  of  action. 
It  will  be  observed  that  judgment  is  asked  '*  for  the  sum 
of  1734.52,  with  interest  thereon  from  July  20,  1886,  len 
amount  of  certain  freight  bUlaJ^  It  is  insisted  that  this 
prayer  is  insufficient  to  support  the  verdict,  for  the  reason 
no  certain  sum  is  demanded,  or  facts  alleged  from  which 
it  can  be  computed.  This  contention  is  predicated  upon 
the  italicized  words  above  quoted.  Probably  if  Exhibit 
A,  which  was  attached  to  and  made  a  part  of  the  origi- 
nal petition,  was  not  omitted  from  the  transcript,  what 
was  meant  by  the  words  referred  to  could  be  easily  ascer- 
tained. However  that  may  be,  the  expression,  'Mess 
amount  of  certain  freight  bills,''  is  not  a  material  state- 
ment, and  may  be  disregarded  as  surplusage.  If  plaintiff 
was  indebted  for  freight  paid  by  the  defendants,  they  should 
have  pleaded  it  as  a  defense  in  their  answer.  The  plaintiff 
was  not  required  to  do  so  for  them.  While  the  prayer  for 
relief  is  a  part  of  the  petition,  it  is  no  portion  of  the  state- 
ment of  facts  required  to  constitute  a  cause  of  action.  The 
entire  omission  of  any  demand  for  judgment  would  not 
subject  the  petition  to  a  demurrer  upon  the  ground  that  no 
cause  of  action  is  set  forth.  (1  Kinkead,  Code  Pleading,  sea 
66 ;  Oulver  v.  Bodgera,  33  O.  St.,  546;  Hiatt  v.  Parker,  29 
Ean.,  766.)  The  cases  cited  by  plaintifis  in  error,  at  least 
those  we  have  been  able  to  examine,  do  not  conflict  with 
the  rule  just  stated.  The  prayer,  in  the  absence  of  a  motion 
to  strike  out  the  words  italicized  above,  or  to  make  mora 
specific,  was,  we  think,  sufficient  to  support  the  judgments 
Doubtless,  a  verdict  must  not  exceed  the  sum  prayed  for 
in  the  petition.  If  it  does,  the  objection  should  be  raised 
in  the  motion  for  a  new  trial,  as  that  the  verdiot  exceeds 
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Ae  amount  demanded  in  the  prayer.  The  defendants  hav- 
ing &iled  to  object  to  the  verdict  on  that  ground  in  the  trial 
court,  they  must  be  considered  to  have  waived  the  same. 

By  reference  to  the  petition  it  will  be  noticed  that  the 
items  constituting  plaintiff's  first  cause  of  action  were  sub- 
mitted to  arbitrators  chosen  by  the  parties,  and  the  arbi- 
trators made  an  award,  and  the  second  count  is  predicated 
thereon.  It  is  claimed  that  the  first  count  of  the  petition 
should  have  been  stricken  out  for  the  reason  the  original 
claim  is  merged  in  the  award,  and  is  thereby  extinguished. 
This  court  has  held  that  an  award  of  arbitrators,  unless 
impeached  for.  fraud  or  mistake,  is  a  bar  to  an  action  on 
the  original  claim.  {Bentley  v.  Davis^  21  Neb.,  686.)  To 
the  same  effect  see  Oroai  v.  Praohtf  31  Kan.,  658,  and  cases 
there  cited.  But  it  does  not  follow  that  there  was  error  in 
denying  the  motion  to  strike.  The  plaintiff  had  a  right 
to  elect  upon  which  count  of  the  petition  he  would  rely. 
The  motion  should  have  been  in  the  alternative  to  strike 
from  the  petition  the  first  count,  or  require  him  to  elect 
as  to  the  one  upon  which  he  would  proceed  to  trial.  (Keens 
V,  Onslinj  24  Neb.,  310.)  A  motion  may  properly  be  over* 
ruled  which  cannot  be  allowed  in  substantially  the  same 
terms  as  requested.  {MoDuffie  v.  Bentiey,  27  Neb.,  380.) 
The  judgment  ia 

Affirmed. 


Anson  E.  Jounson  v.  Wiluam  D.  Gulick  et  al. 

FiLBD  Jahuabt  21,  1896.    No.  690a 

1.  Beview:    Aroumbnis.    Enon  asBigMd,  bat  not  argued,  are 
deemed  waived. 

a.  False  Bepresentations:  AZiLbqatiohs  ahd  Pboof.    In  ac- 
tions for  false  representations  it  ia  not  necessary  to  aver  or  prove 
that  the  party  making  them  at  the  time  knew  they  were  antme, 
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3.  :  Negotiabub  Inbtbumkntb:  Etidbncb.    In  a  aoit  upon 

a  promiasoiy  note  giyen  as  part  payment  for  oorporatimi  stock, 
the  defense  being  that  the  defendants  were  induced  to  make 
snch  purchase  bj  certain  &Ise  representations  of  the  plaintilj^ 
testimony  showing  that  prior  to  snch  sale  he  made  to  other  per- 
sons similar  misstatements  in  the  sale  to  them  of  a  portion  of  the 
same  series  of  stock  is  irrelerant  and  immaterial. 

Erbob  from  the  distriot  ooart  of  Lancaster  county. 
Tried  below  before  Tibbets,  J. 

Rickdts  &  Wilson,  for  plaintiff  in  error. 

NOBVAL,  J. 

Plaintiff  in  error  brought  suit  in  the  court  belowjupon  a 
promissory  note  for  |1,296,  purporting  to  be  made  by  the 
defendants  in  error^  bearing  date  January  1, 1891,  and  pay- 
able April  1  thereafter,  with  interest  at  eight  per  cent  The 
defendants,  for  answer,  admit  the  execution  and  delivery  of 
the  note,  but  aver  that  it  was  given  in  renewal  of  a  note  of 
$1,200  executed  by  the  defendants  as  part  consideration 
of  three*fifths  of  the  corporate  stock  in  the  Commercial 
Publishing  Company,  of  Ogden,  Utah ;  that  plaintiff,  in  or- 
der to  induce  the  defendants  to  make  said  purchase,  know* 
ingly  and  falsely  represented  to  them  that  said  corporation 
was  the  owner  of  a  franchise  in  the  Western  Associated 
Press  of  the  value  of  $4,000;  that  the  defendants  relied 
upon  said  representations;  that  the  same  were  false  and  un- 
true; and  that  the  defendants  have  been  thereby  damaged 
in  the  sum  of  $2,000.'  The  reply  was  a  general  denial  of 
each  averment  of  new  matter  contained  in  the  answer. 
There  was  a  jury  trial,  resulting  in  a  finding  that  there 
was  due  the  plaintiff  from  the  defendants  upon  the  note 
declared  upon  the  sum  of  $1,425.60,  and  that  there  was 
due  the  defendants  upon  the  counter-claim  the  sum  of 
$1,389,  and  the  amount  of  the  plaintiff's  recovery  was  as- 
sessed at  the  difference  between  said  amounts,  to-wit^  $36.60. 
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Jadgment  was  rendered  in  aooordanoe  with  the  verdict,  and 
plaintiff  brings  error.  \ 

Thirty-six  errors  have  been  assigned,  while  but  one  has 
been  argued  in  the  brief  of  plaintiff.  It  relates  to  the 
rulings  of  the  trial  court  upon  the  admission  of  testimony. 
All  other  errors  assigned  are  regarded  as  waived  and  will 
not  be  considered  by  the  reviewing  court.  {Gulick  v.  Webby. 
41  Neb.,  706.) 

Upon  the  trial  evidence  was  introduced  tending  to  estab* 
lish  the  allegations  of  the  counter-claim  set  up  in  the  an- 
swer. The  defendants,  in  making  out  their  case,  produced 
and  read  the  deposition  of  one  J.  S.  Painter,  who^  after 
testifying  that  he  and  one  Murphy,  the  last  of  November 
or  the  first  of  December,  1889,  which  was  prior  to  the  sale 
of  the  stock  to  the  defendants,  purch&sed  of  the  plaintiff 
Johnson  six-tenths  interest  in  the  Ogden  Daily  Commercial, 
deposed  in  answer  to  questions  as  follows : 

Q.  State  whether  or  not  at  the  time,  while  negotiations 
were  pending  between  yourself  and  Murphy^  as  parties  of 
one  part,  and  the  plaintiff  Johnson,  as  party  of  another 
part,  for  the  purchase  and  sale  of  this  stock,  any  state- 
ments or  representations  were  made  to  yon  by  the  plaintiff 
Johnson  concerning  the  Western  Associated  Press  franchise^ 
possessed  or  owned  by  the  Ogden  Daily  Commercial. 

A.  Yes,  sir;  there  were  such  representations  made.  I 
had  a  number  of  conversations  with  Mr.  Johnson  in  regard 
to  the  purchase  of  the  paper.  I  do  not  remember  just  ex- 
actly when  the  first  one  was  had.  The  second  one  was  had. 
about  November  20,  1889.  I  went  into  the  office  and 
looked  it  over.  Mr.  Johnson  was  not  in.  I  returned  Uy 
the  local  editorial  room.  We  went  into  the  editor-in-chief's 
room,  and  had  a  talk  about  the  paper. 

Q.  What  I  want  to  get  at  is  any  conversation  betweei^ 
yourself  and  Mr.  Johnson  about  the  franchise. 

A.  I  told  him  I  thought  I  could  duplicate  good  material 
in  the  office  for  $2,000,  and  he  says  the  franchise  was  ex- 
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elusive  and  was  worth  $10,000,  and  that  if  he  wasciroum- 
staoced  differently  than  he  was  at  that  time^  he  would  not 
take  less  than  $25,000 ;  that  it  would  be  worth  that  in  two 
years. 

Q.  What  exclusive  franchise  did  he  refer  to? 

A.  Associated  Press  franchise. 

Q.  As  being  owned  and  possessed  by  the  Ogden  Dailji 
Commercial  f 

A.  He  said  so. 

Q.  Was  the  representation  as  to  the  paper  owning  and 
possessing  this  Associated  Press  franchise  made  to  you 
more  than  once  by  Mr.  Johnson? 

A.  It  was  made  to  me  on  two  or  three  occasions.  Ev- 
ery time  we  talked  about  the  matter  it  was  discussed,  be- 
•cause  I  looked  upon  it,  from  what  he  said,  as  being  the 
most  valuable  part  of  the  paper. 

Each  question  was  objected  to  at  the  time  the  same  was 
propounded  as  being  incompetent,  irrelevant,  and  immate- 
rial, and  an  exception  was  duly  taken  to  the  overruling  of 
the  objection.  The  assignment  argued  by  plaintiff  is  based 
upon  the  admission  of  the  testimony  quoted  above.  He 
now  insists  that  the  objection  to  receiving  the  evidence  should 
have  been  sustained,  because  proof  of  representations  nuide 
by  the  plaintiff  to  persons  other  than  the  defendants  does 
not  tend  to  establish  that  the  representations  charged  in 
the  answer  were  made  as  therein  stated.  We  think  this 
pdsition  sound.  The  evidence  was  clearly  inadmissible, 
and  had  the  effect  to  mislead  thejury.  From  the  fact  that 
the  plaintiff  made  the  representations  to  Painter  testified  to 
by  him,  the  inference  cannot  be  properly  drawn  that  the 
same  or  similar  representations  were  made  by  plaintiff  to 
the  defendants.  As  is  stated  in  1  Phillips,  Evidence^  p, 
748* :  ^'It  is  considered,  in  general,  that  no  reasonable  pre- 
sumption can  be  formed  as  the  making  or  executing  of  a 
contract  by  a  party  with  one  person,  in  consequence  of  the 
mode  in  which  he  ha:)  made  or  executed  similar  coatrads 
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with  other  persons.     Still  less  can  a  party  be  affected  by 
the  declaratiooSy  conduot,  or  dealings  of  strangers.     Trans- 
actions which  fall  within  either  of  these  classes  are  termed 
in   law   res  inter  alios  acta,  and   evidence  of  this  de- 
scription is  uniformly  rejected.     Where  the  question  be- 
tween a  landlord  and  his  tenant  is  whether  the  rent  was 
payable  quarterly  or  half-yearly,  it  has  been  held  irrelevant 
to  consider  what  agreements  subsisted  between  the  land- 
lord and  other  tenants,  or  at  what  time  their  rents  would 
become  due/'  (1  Greenleaf,  Evidence,  sec.  53;  1  Wharton,, 
Evidence,  sec.  29.)     In  Somes  v.  Skinner,  16  Mass.,  360^ 
it  is  said  :  ''  It  is  not  competent  to  a  party,  imputing  fraud 
to  another,  to  offer  evidence  to  prove  that  the  other  has* 
dealt  fraudulently  at  other  times,  and  in  transactions  wholly 
disconnected  with  that  which   is  on   trial."     Evidence  of 
other  transactions  than  those  under  investigation  is  admis- 
sible, but  only  for  the  purpose  of  proving  the  scienter  or 
intent,  when  that  is  in  issue  in  the  case.     The  defendants 
have  failed  to  furnish  us  either  with  a  brief  or  oral  argu- 
ment in  this  case;  hence  we  are  not  advised  of  the  theory 
upon  which  they  introduced  the  evidence.    Possibly  it  was 
offered  and  admitted  upon  the  ground  that  it  was  essential 
for  the  defendants  to  establish  the  scienter;  that  is,  that 
the  plaintiff,  at  the  time  of  making  the  representations, 
knew  them  to  be  false.     Whether  in  an  action  for  damages 
for  false  representations  it  is  necessary  either  to  aver  or 
prove  the  scienter,  the  authorities  do  not  agree.     The  bet- 
ter rule,  and  the  one  adopted  by  this  court,  is  that  the  in- 
tent or  good  faith  of  the  person  making  false  statements  is 
not  in  issue  in  such  a  case  {Philips  v.  Jones,  12  Neb.,  213; 
Foley  V.  Holtry,  43  Neb.,  133 ;   Carter  v.  Glass,  44  Mich., 
154;  Shippen  v.  Bowen,  122  U.  S.,  575);  and  the  trial 
court  so  instructed  the  jury  in  the  case  at  bar.     It  is  true 
the  answer  sets  up  that  the  plaintiff  knowingly  made  false 
representations,  but  as  it  was  unnecessary  to  aver  the  fraud- 
ulent intent,  the  defendants  were  not  called  upon  to  prove 
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it  It  follows  that  the  evideuce  introduoed  to  show  that 
the  plaintiff  made  similar  misstatements  to  persons  other 
than  the  defendants  in  the  sale  to  them  of  a  portion  of  the 
same  series  of  stock  in  the  Commercial  Publishing  Company 
as  that  sold  to  defendants,  was  incompetent  and  immaterial. 
For  the  error  pointed  oat,  the  judgment  is  reversed  and 
the  cause  remanded. 


Reversed  and  remanded. 


John  W.  Argabright  v.  State  op  Nebraska. 

FiLBD  January  21, 1896.    No.  814a 

Bill  of  Exoeptions:  Obdbb  fob  Tbansobipt  of  Evidkkcb. 
Pbactioe.  An  order  will  not  be  made  in  this  court  reqairing 
a  reporter  of  the  district  court  to  prepare  a  traDseript  of  otI- 
dence  preliminarj  to  the  aettlement  of  a  bill  of  exceptiona, 
when  the  record  dtscloees  that  a  like  order  had  been  made  by 
the  proper  dUtrict  jadge  upon  the  precedent  condition  tliat  the 
reporter*8  legal  fees  should  first  be  paid,  there  being  sihown 
neither  a  compliance  with  such  order,  nor  an  attempt  to  review 
it 

Error  to  the  district  court  for  Nemaha  countj.  Tried 
below  before  Baboock,  J. 

Heard  on  a  motion  by  plaintiff  in  error  to  compel  the 
court  stenographer  of  the  first  judicial  district  to  furnish  a 
transcript  of  the  evidence  upon  which  the  case  was  tried. 
Motion  overruled. 

W.  H.  Kelligar  and  John  8.  StuUy  for  tlie  motion. 

A.  S.  Churchill,  Attorney  Oenerat,  and  Oeorge  A.  Day, 
Deputy  Attorney  General,  contra. 
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Ryan,  C. 

The  plaintiff  in  error  has  applied  to  this  court  for  an 
order  to  compel  the  reporter  of  the  first  judicial  distriot  of 
this  state  to  furnish  a  transcript  of  the  evidence  upon 
which  this  cause  was  tried.  We  find  in  the  record  that, 
upon  an  application  to  Hon.  A.  H.  Baboooky  the  district 
Judge  who  presided  at  said  trial,  for  an  order  requiring  that 
said  evidence  be  extended  without  payment,  on  account  of 
the  poverty  of  the  plaintiff  in  error,  said  order  was  refused, 
but  that  in  that  connection  it  was  found  that  the  said  re- 
porter, as  a  condition  precedent  to  making  the  transcript 
required  of  him,  had  demanded  from  one  of  the  attorneys 
of  plaintiff  in  error  his  fees  for  making  such  transcript, 
but  that  such  payment  had  been  refused.  It  was  ordered, 
however,  that  said  reporter  furnish  the  required  bill  of  ex- 
oeptions  upon  the  tender  to  him  of  his  legal  fees  for  such 
services.  As  there  has  been  no  attempt  to  review  or  com- 
ply with  the  order,  plaintiff  in  error  is  not  entitled  to  the 
order  asked  in  this  court.     Accordingly  it  is  denied. 


Motion  overruled. 


Peter  Wendell  v.  State  of  Nebraska. 

tiLBD  January  21,  1896.    No.  7745. 

Arson:  Acoessosdss:  Information.  Under  section  54  of  the 
Criminal  Code  it  was  erroneona,  over  proper  objections,  to  try  a 
defendant  npon  the  charge  of  horning  a  schoolhoose,  Joined 
with  one  for  oansingsnch  homing  to  he  done  by  another  person. 

Error  to  the  district  ooart  for  Kearney  county.     Tried 
below  before  Beall,  J. 

/.  L,  MePhedy  and  C  /.  Dilworth^  for  plaintiff  in  error. 


4»    8» 

eo  iM 
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A.  &  ChurehiUy  Attorney  OenercUf  and  Gftarge  A.  Day^ 
Deputy  Attorney  Oeneral^  for  the  state,  cited :  Bishop,  New 
Criminal  Prooedure,  sec  422;  Candy  v.  8laU,  8  Neb.,  483; 
Aiken  v.  BtaJte,  41  Neb.,  264. 

Ryak,  O. 

Plaintiff  in  error  was  tried  in  the  district  coart  of  Kear- 
ney county  npon  an  information  containing  three  counts 
and  found  guilty  upon  the  second  count  Omitting  such 
matters  as  are  not  essential  to  the  understanding  of  the 
questions  presented,  these  counts  were  as  follows : 

First  count — ^'That  on  the  second  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
five,  one  Peter  Wendell  then  and  there  being  ♦  ♦  * 
did  then  and  there  unlawfully,  willfully,  and  maliciously, 
and  feloniously  procure,  incite,  and  cause  one  Ben  Pearson 
then  and  there  being  unlawfully,  willfully,  maliciously, 
and  feloniously  to  set  fire  to  and  burn  one  schoolhouse,'^ 
etc. 

Second  count —  ♦  ♦  *  «  xhat  on  the  second  day  of 
April,  A.  D.  1895,  one  Ben  Pearson  ♦  *  *  did,  then 
and  there,  unlawfully,  willfully,  maliciously,  and  feloni- 
ously set  fire  to  and  burn  one  schoolhouse  *  *  *  and 
that  Peter  Wendell,  then  and  there  being,  did,  before  and 
at  the  time  of  said  burning,  unlawfully,  willfully,  mali- 
ciously, and  feloniously  «  ♦  *  procure^  incite,  aid, 
abet,  and  cause  the  said  Ben  Pearson  to  set  fire  to  and  bum 
said  schoolhouse,''  etc 

Third  count—  *  ♦  *  "That  on  the  second  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-five,  Ben  Pearson  ♦  ♦  ♦  did^  then  and 
there,  unlawfully,  willfully,  maliciously,  and  feloniously, 
set  fire  to  and  burn  one  schoolhouse  there  situated  *  *  ^ 
and  that  one  Peter  Wendell,  then  and  there  being  in  said 
county  and  state  aforesaid,  then  and  there  did  hire  and 
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caoie  said  Ben  Pearson  to  set  fire  to  and  bum  said  school- 
house  in  the  manner  and  form  aforesaid/^  etc. 

In  the  second  count  there  is  chained  that  Ben  Pearson 
was  guilty  of  the  crime  of  arson,  and  that  he  was  feloni- 
ously thereto  instigated  by  the  plaintiff  in  error.  In  this 
respect  the  three  counts  are  alike.  In  the  second  oount, 
which  was  that  on  which  Wendell  was  found  guilty^  and 
which  therefore  is  specially  essential  in  this  case,  there  was 
contained  the  charge  that  Wendell  not  only  procured,  in- 
cited, abetted,  and  caused  Pearson  to  do  the  burning,  but  it 
was  as  well  charged  that  Wendell  aided  Pearson  in  the  act. 
The  conviction  was  under  section  54  of  the  Criminal  Code, 
in  which  it  is  provided  that  '*  If  any  person  shall  willfully 
and  maliciously  burn  or  cause  to  be  burned  any  dwelling 
house,  etc.  *  ♦  *  every  person  so  offending  shall  be 
deemed  guilty  of  arson  and  shall  be  imprisoned  in  the  peni- 
tentiary not  more  than  twenty  years,  nor  less  than  one 
year/^ 

The  instructions  given  by  the  court  were  evidently 
framed  upon  the  theory  that  in  the  second  count  of  the  in- 
formation there  was  charged  but  one  offense,  for  in  the  sec- 
ond instruction  given  by  the  court  was  contained  this  lan- 
guage :  ''In  this  case  the  substantive  offense  charged  is  the 
willful,  unlawful,  and  felonious  setting  fire  to  said  school- 
house  in  said  county  of  Kearney  and  state  of  Nebraska,  on 
or  about  the  time  alleged  in  the  information,  and,  as  here- 
inbefore stated,  the  defendant  might  have  committed  the 
same,  if  such  ofifense  was  committed,  by  personally  setting 
fire  to  and  burning  said  schoolhouse,  or  by  causing  or  pro- 
curing another  unlawfully  to  do  it,  or  by  aiding,  assisting, 
or  abetting  such  other  person  in  such  unlawful  burning. 
The  state  has  seen  fit  to  charge  the  defendant  in  this  case 
with  such  burning,  in  each  of  the  ways  above  set  out  This 
it  may  lawfully  do.'^  The  fourth  instruction  was  in  the 
same  line  as  the  second,  while  in  the  sixth  occurs  this  lan- 
guage: "The  court  instructs  the  jury  that  if  you  believe 
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from  the  evidence  in  this  case,  beyond  a  reasonable  doubt, 
that  the  defendant  either  personally,  unlawfully,  and  will- 
fully, burned  the  schoolhouae  by  setting  fire  thereto,  or 
that  he  caused  or  procured  another  to  unlawfully  and  will- 
fully set  fire  to  said  schoolhouse,  or  knowing  that  another  in- 
tended to  unlawfully  and  feloniously  set  fire  to  said  school- 
house  and  burn  the  same  aided,  abetted,  or  assisted  such 
person  in  the  commission  of  said  ofiPense  in  said  oounty  and 
state,  *  *  *  then  in  either  case  said  person  would  be 
guilty  and  liable  as  a  principal  of  the  unlawful  and  feloni- 
ous burning  of  said  schoolhouse."  By  these  instructions 
there  is  presented  the  question  whether  or  not  two  distinct 
offenses  were  charged  in  the  count  of  the  information  upon 
which  the  plaintiff  in  error  was  found  guilty.  The  court 
assumed  that  there  was  charged  but  one  offense.  Counsel 
for  the  plaintiff  in  error  insists  that  there  were  two,  each 
distinct  from  the  other,  and  there  has  been  no  failure  prop- 
erly to  preserve  that  question  upon  the  record. 

No  case  has  been  called  to  our  attention  in  which  is  consid- 
ered the  language  of  a  statute  similar  to  that  above  quoted. 
It  seems  to  us,  however,  that  this  differs  from  a  case  wherein 
is  charged  burglary  and  larceny  in  conjunction,  for  in  audi 
case  the  larceny  is  but  the  consummation  of  the  intent  with 
which  the  burglary  is  committed.  Again,  it  is  said,  in 
section  449,  1  Bishop,  Criminal  Procedure  [3d  ed.]:  ''If 
the  pleader  is  uncertain  whether  the  transaction  will  appear 
in  the  proofs  to  be  embezzlement  or  larceny,  and  both  are 
felonies,  he  may  have  a  count  or  counts  for  each.  Under 
like  circumstances  counts  may  be  joined  for  embezzlement 
and  false  pretenses."  It  doe^  not  seem  to  us  that  any  of 
these  considerations  justify  the  joinder  of  the  offense  of 
aiding  in  burning  a  house  with  that  of  hiring,  causing,  or 
procuring  another  to  commit  such  arson.  The  proof  that 
Pearson  set  fire  to  the  schoolhouse  described,  in  no  way 
tended  to  connect  Wendell  with  the  offense  of  causing  Pear- 
son to  commit  this  crime.    Proof  that  Wendell  aided  Pear- 
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son  is  direct  evidence  of  his  participation  in  the  offense  of 
Pearson.  Proof  that  Wendell  instigated  Pearson  is  evidence 
only  that  be  in  some  measure  was  responsible  for  the  forma- 
tion of  a  felonious  intent  by  Pearson,  but  this  intent,  if 
never  carried  into  effect,  constituted  no  crime.  If,  how- 
ever, the  fruition  of  this  intent  was  the  consummation  of 
the  crime  urged  upon  Pearson  by  Weudell,  then  Wendell 
became  liable  for  the  part  which  he  had  taken  in  the  origi- 
nation of  Pearson's  felonious  intent  and  must  answer  ac- 
cordingly. It  is  possible,  that  by  statute  the  promoter  of 
the  arson  might  be  made  liable  for  its  commission,  but  in 
our  view  section  54  of  the  Criminal  Code  is  not  so  framed 
as  to  express  such  an  intention  on  the  part  of  the  l^isla- 
ture.     The  judgment  of  the  district  court  is 

Reversed. 


Calvin  A.  Ereamer  v.  Alfred  Irwin. 
Filed  January  21, 1896.    No.  5961. 

1.  Breach  of  Contract:   Damaobs.     In  a  suit  by  a  contractor 

against  his  oontractae  for  damages  for  the  latter's  fall  are  to  per- 
mit him  to  perform  the  work  oontracted  to  be  done,  the  con- 
tractor's meaeare  of  damages  la  the  profit  he  woold  have  made 
on  the  contract  had  he  performed  It 

2.  Trial:  Absbnob  of  Witnbssbs:  Pbactiob.     A  litigant  whose 

wltneases  are  absent  when  hie  case  is  called  for  trial,  and  who 
makes  no  objection  then  to  the  trial  proceeding  on  that  accooBt, 
cannot  be  heard  to  complain  in  hia  motion  for  a  new  trial  that 
he  was  prejndiced  by  the  trial  taking  place  when  his  witnesses 
were  absent 

3.  Danxages:  Eyidbnob.    The  eyidence  examined  and  AeU  to  ana- 

tain  the  yerdict  of  the  jorj. 

Error  from   the  district  court  of  Lancaster  countj. 
Tried  below  before  Hall,  J. 
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Pound  &  BufTj  for  plaintiff  in  error. 
Dams  &  Hibner^  eontra. 

BAOANy  C. 

In  the  district  court  of  Lancaster  countj,  Calvin  A. 
Kreamer  sued  Alfred  Irwin,  alleging  in  his  petition  that 
in  April,  1889,  a  contract  was  entered  into  between  the 
parties  in  and  bj  which  Kreamer  agreed  to  furnish  the 
labor,  materials,  and  tools,  and  raise  and  level  the  floor  of 
a  store  building  belonging  to  Irwin^  for  all  of  which  labor 
and  material  the  latter  was  to  pay  Kreamer  the  sum  of 
$100;  that  in  pursuance  of  this  contract  he  made  prepara- 
tions to  do  the  work  at  great  expense,  hired  help,  and 
moved  his  materials  and  tools  on  the  ground^  and  refused 
other  work  in  order  to  perform  his  contract;  that  Irwin 
refused  to  permit  him  to  carry  out  his  contract,  to  his  dam- 
age in  the  sum  of  $65.  The  answer  was  a  general  denial. 
There  was  a  trial  to  a  jury  and  a  verdict  for  Irwin,  upon 
which  judgment  was  rendered,  dismissing  Kreamer's  ao- 
tion^  to  reverse  which  he  prosecutes  to  this  court  a  petition 
in  error. 

1.  It  is  first  insisted  that  the  verdict  of  the  jury  is  not 
supported  by  sufficient  evideuce.  On  the  contrary  we  think 
it  is.  Assuming  that  the  contract  was  made  between 
Kreamer  and  Irwin  as  the  former  contends;  that  Kreamer 
was  at  all  times  ready  and  willing  to  perform  the  contract; 
made  preparations  at  an  expense  to  himself,  and  that  Irwin 
refused  to  permit  him  to  perform  his  contract,  the  measure 
of  Kreamer's  damages  would  be  the  difference  between  the 
contract  price  of  the  work  and  what  it  was  reasonably 
worth  to  perform  it  in  accordance  with  the  contract.  In 
other  words,  the  measure  of  Kreamer's  damages  would  have 
been  his  profits  on  the  contract  had  he  performed  it.  Now 
if  there  is  any  evidence  in  the  bill  of  exceptions  in  this 
case  which  shows  or  tends  to  show  what  it  would  have  coat 
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Ereanier  to  do  the  work  as  agreed,  what  it  was  reasonably 
worth  to  do  the  work  according  to  the  CDntract,  what  his 
profits  woald  have  been  had  he  performed  the  contract,  we 
have  failed  to  find  it  If  Ereamer  had  established  the 
making  of  the  contract,  pleaded  his  readiness,  willingness, 
and  ability  to  perform  it,  and  that  Irwin  refused  to  permit 
him  to  carry  it  oat,  then,  notwithstanding  he  failed  to  show 
that  he  had  suffered  any  damages,  doubtless  he  would  have 
been  entitled  to  recover  nominal  damages.  But  the  jury 
has  also  found  by  its  verdict  that  the  contract  pleaded  by 
Ereamer  was  never  made,  and  while  this  evidence  is  con- 
flicting it  supports  the  finding  of  the  jury.  The  evidence 
tends  to  show  that  Ereamer  made  a  proposition  to  Irwin  to 
do  the  work  for  one  hundred  dollars,  but  it  also  tends  to 
show  that  Irwin  did  not  accept  this  proposition,  and  the  jury 
may  have  concluded  that  the  proposition  made  by  Ereamer 
to  Irwin  was  never  accepted  by  the  latter.  If  it  did  so,  its 
conclusion  is  supported  by  the  evidence. 

2.  It  is  next  assigned  as  error  that  the  court  erred  in 
oom|)elling  Ereamer  to  go  to  trial  in  the  absence  of  mater- 
ial witnesses.  If  Ereamer  made  any  application  for  the 
postponement  of 'the  trial  in  this  case  or  its  continuance  at 
any  time  on  account  of  the  absence  of  witnesses,  the  record 
does  not  disclose  it.  Ereamer^s  complaint  that  he  was  com- 
pelled to  go  to  trial  in  (he  absence  of  material  witnesses 
apjfears  in  the  reoord  for  the  first  time  when  he  filed  his 
motion  for  a  new  trial.  When  his  case  was  called  for  trial, 
if  he  was  not  ready  on  account  of  the  absence  of  witnesses 
whose  testimony  was  material  for  him,  he  should  have  ap- 
plied to  the  court  then  and  there  for  the  postponement  of 
the  trial  on  that  account.  A  litigant  whose  witnesses  are 
absent  when  his  case  is  called  for  trial,  and  who  makes  no 
objection  then  to  the  trial  proceeding  on  that  account,  can- 
not afterwards  be  heard  to  complain  in  his  motion  for  a 
new  trial  that  he  was  prejudiced  by  the  trial  taking  place 
when  his  witnesses  were  absent. 
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There  is  no  error  in  the  record  and  the  judgment  of  the 
district  court  is 

Affibmeb. 


Campbell  Pbinting  Press  &  Manufacturing  0dm- 
PANY  V.  Ella  M.  Dyer  bt  al. 

Filed  Jakuabt  31, 1896.    No.  6980. 

1.  Bales:  Estoppel.  A  pnrchaaer  cannot  snoceesfally  assert  m 
greater  interest  in  personal  property  than  his  vendor  had,  unless 
the  real  owner  of  the  property,  by  his  oondact,  has  estopped 
himself  from  asserting  his  title  to  the  chattel. 

2l  Conditional  Sales.    A  contract  for  the  sale  of  personal  prop- 
erty upon  condition  that  the  title  is  to  remain  in  the  vendor  on-  , 
til  the  purchase  price  is  paid  is  valid  as  between  the  parties,  and  i 
valid  as  against  third  parties  dealing  with  the  property  without 
notice,  unless  such  third  parties  are  purchasers,  judgment  or  at- 
taching creditors  of  the  conditional  vendee. 

3.  Chattel  Mortgages:  Sales.  A  mortgagee  of  a  conditional 
vendee  in  possession  of  chattels  is  not  a  purchaser  within  the 
meaning  of  section  26,  chapter  32,  Ck>mpile^  Statutes. 

L  Conditional  Sales:  Chattel  Mobtoagbs:  Replevin.  A 
contract  between  a  manufacturing  company  and  a  printing  com- 
pany provided:  "  The  manufacturing  company  hereby  agrees  to 

sell  at  the  sum  of  | to  the  printing  company  [a  printing 

press,  described]  to  be  delivered,  boxed,  on  cars  at  its  fiu^ry 
*  *  *  warranted  free  from  defects  of  material  and  maoo. 
facture.  *  *  ^  The  printing  company  hereby  agrees  to  boy 
such  presses  *  *  «  and  to  pay  therefor,  on  receipt  of  bill  of 
lading  of  same,  cash  |^— ,  and  the  balance  in  payments,  evi- 
denced by  purchaser's  notes.  *  *  *  The  title  to  the  said 
property  shall  remain  in  the  seller  until  the  purchase  price  with 
interest  has  been  folly  paid,  and  in  case  of  any  default  in  any 
of  the  t^rms  of  this  contract  the  seller  shall  have  the  right  to 
take  immediate  poasession  of  said  property."  The  presses  were 
received  by  the  printing  company,  pot  up,  and  used  in  its  busi- 
ness, bat  it  did  not  make  the  cash  payment  nor  execute  the 
notes  as  agreed.    The  printing  company  subsequently  pledged 
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these  presses  by  a  chattel  mortgage  to  a  bank  to  which  it  was 
indebted.  The  bank  doly  filed  its  mortgage  and  took  actual 
possession  of  the  presses.  In  an  action  of  replevin  by  the 
manafactnring  company  against  the  bank,  hM,  (1)  that  the 
printing  company  never  acqaired  any  title  to  the  presses,  and 
bj  its  default  had  forfeited  its  right  to  their  possession  as  against 
the  manofactnring  company;  (2)  that  the  mannfactoring  com- 
pany was  entitled  to  the  possession  of  the  presses  as  against  the 
bank. 

Error  from  the  distriot  court  of  Douglas  county.  Tried 
below  before  Kbysor,  J. 

Brechenridgey  Breckenridge  &  Orofooty  for  plaintiff  in 
error^  cited:  Davis  o.  Oiddinga,  30  Neb.,  209;  Dows  v, 
Kidder,  84  N.  Y.,  121 ;  Tyler  v.  Freeman^  3  Gush.  [Mass.], 
261;  WhUney  v.  Eaton,  15  Gray  [Mass.],  225;  Adams  v. 
0^  Connor y  100  Mass.,  515;  Hirsohom  ».  Canney,  98  Mass., 
149;  SUme  v.  Perry,  60  Me.,  48;  Seed  v.  Lard,  66  Me., 
580;  Hodgson  v.  Barrett,  33  O.  St.,  63;  Paul  v.  Beed,  52 
N.  H.,  136;  Pond  Machine  Tool  Co.  v.  Robinson,  37  N. 
W.  Rep.  [Minn.],  99;  Briggsv.  Ewen,  42  N.  W.  Rep.  [la.], 
303;  Empire  Stale  Type  Foundry  Co.  v.  Grant,  21  N.  K 
Rep.  [N.  Y.],  49 ;  BaUantyne  v.  Appleton,  20  Atl.  Rep. 
[Me.],  235;  Thorpe  v.  Fowler,  57  la.,  541;  Mathetoson  v. 
Belmont  Flouring  Mills  Co.,  76  Ga.-,  359. 

Hall,  McCullooh  &  Clarkson,  contra, cited :  Morse,  Banks 
&  Banking,  sec.  Ill;  Wade,  Notice,  sec.  683;  Pringle  v. 
Dunn,  37  Wis.,  451. 

Clinton  N.  Powell  and  Howard  B.  Smith,  also  for  de- 
fendants in  error. 

Ragak,  C. 

In  February  and  May  respectively,  1890,  the  Campbell 
Printing  Press  &  Manufacturing  Company,  a  corporation 
domiciled  in  the  state  of  Massachusetts,  and  hereinafter 
called  the  "Manufacturing  Company,''  and  the  Western 
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Printing  Company,  a  corporation  domiciled  in  the  city  of 
Omaha,  and  hereinafter  called  the  '^Printing  Company," 
entered  into  two  contracts  in  writing,  substiintially  alike, 
and  the  terms  of  which,  so  far  as  material  here,  were  as 
follows : 

''The  Manufacturing  Company  hereby  agrees  to  sell  at 

the  sum  of  $ to  the  Printing  Company  [here  follows 

in  each  contract  a  description  of  a  printing  press],  to  be 
delivered,  boxed,  on  cars  at  its  factory  in  Massachusetts, 
*  *  *  warranted  free  from  defects  of  material  and 
manufacture.  *  *  ♦  The  Printing  Company  hereby 
agrees  to  buy  said  press  as  within  specified,  and  to  pay 
therefor,  on  receipt  of  bill  of  lading  of  same, cash  $  ,  and 
the  balance  in  payments,  evidenced  by  purchaser's  notes  of 
even  date  with  said  bill  of  lading  and  bearing  six  per  cent 
interest,  as  follows :  [here  follows  the  amount  of  each  note^ 
the  time  it  is  to  run  and  by  whom  the  notes  are  to  be  in- 
dorsed], the  purchaser  to  deliver  the  said  notes  with  the 
cash;  the  seller  to  send  erector  to  superintend  erection  of 
press,  paying  for  erector's  time,  hotel  bills,  and  all  travel- 
ing expenses. 

''  It  is  further  agreed  that  the  title  to  the  said  property 
shall  remain  in  the  seller  until  the  purchase  price  with  in- 
terest has  been  fully  paid,  and  in  case  of  any  default  in  any 
of  the  terms  of  this  contract  the  seller  shall  have  the 
right  to  take  immediate  possession  of  said  property." 

Soon  after  the  making  of  said  contracts,  the  printing 
presses  mentioned  in  said  contracts  were  shipped  to  the 
Printing  Company  at  Omaha,  and  it  received  them  and 
put  them  up  in  its  printing  house  and  used  them  in  its 
printing  business.  The  Printing  Company  did  not  make 
the  cash  payments,  nor  execute  the  notes  as  agreed.  No 
copy  of  either  of  these  agreements  was  filed  in  the  oflSoe  of 
the  county  clerk  of  Douglas  connty.  In  August,  1890, 
the  Printing  Company  executed  to  the  Omaha  National 
Bank  and  Ella  M.  Dyer  two  chattel  mortgages  upoo  tlie 
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printiDg  presses  to  secure  debts  amouDting  to  about  f  20,000 
owing  by  the  Printiug  CompaDy  to  the  bank  and  Dyer. 
The  mortgagees  filed  their  mortgages  in  the  ofBce  of  the 
county  clerk  of  Douglas  county  and  immediately  took  pos- 
session of  the  mortgaged  property.  Some  weeks  after  this 
the  Manufacturing  Company  instituted  this  suit — an  action 
in  replevin — in  the  district  court  of  Douglas  county  against 
the  bank  and  Dyer  for  the  printing  presses.  The  Manu- 
fiicturing  Company  based  its  action  on  the  contracts  quoted 
above,  claiming  that  inasmuch  as  the  Printing  Company 
had  never  paid  the  purchase  price  of  the  presses  that  the 
title  to  them  had  never  passed  to  the  Printing  Company, 
and  that  by  reason  of  its  failure  to  execute  the  notes  and 
make  the  cash  payments  agreed,  it,  the  Manufacturing 
Company,  was  entitled  to  possession  of  the  presses.  The 
bank  and  Dyer  claimed  to  be  innocent  mortgagees  of  the 
property  from  the  Printing  Company  without  actual  notice 
of  the  contract  existing  between  the  Manufacturing  Com- 
pany and  the  Printing  Company,  At  the  close  of  the  evi- 
dence the  jury,  in  obedience  to  an  instruction  of  the  dis- 
trict court,  returned  a  verdict  in  favor  of  the  bank  and 
Dyer,  upon  which  the  court  rendered  a  judgment  that  the 
Manufacturing  Company  return  the  presses  to  them  or  pay 
them  $1,500  in  money,  the  stipulated  value  of  the  presses. 
To  reverse  this  judgment  the  Manufacturing  Company 
prosecutes  to  this  court  a  petition  in  error. 

For  the  purposes  of  this  opinion  we  assume  that  neither 
the  bank  nor  Dyer  had  any  actual  notice  of  the  exist- 
ence of  the  terms  of  the  contract  between  the  Manufact- 
uring Company  and  the  Printing  Company,  and  there  is  no 
daim  made  that  any  copy  of  either  of  these  contracts  was 
ever  filed  in  the  ofBce  of  the  county  clerk  of  Douglas 
county.  Section  26^  chapter  32,  Compiled  Statutes,  pro- 
vides: '^That  no  sale,  contract,  or  lease  wherein  the  trans- 
fer of  title  or  ownership  of  personal  property  is  made 
to  depend  upon  any  condition  shall  be  valid  against  any 
57 
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purchaser  or  judgment  creditor  of  the  vendee  or  lessee  in 
actual  possession  obtained  in  pursuance  of  such  sale,  con* 
tract,  or  lease  without  notice,  unless  the  same  be  in  writing 
signed  by  the  vendee  or  lessee,  and  a  oopj  thereof  filed  in 
the  office  of  the  derk  of  the  county  within  which  such 
vendee  or  lessee  resides,"  eta  The  contract  between  tiie 
Manufacturing  Company  and  the  Printing  Company  was 
and  is  one  wherein  the  transfer  of  title  of  personal  prop- 
erty is  made  to  depend  upon  a  condition,  namely,  the  pay- 
'  ment  by  the  Printing  Company  of  the  purchase  price  of 
the  presses.  The  bank  and  Dyer  obtained  their  mortgages 
upon  these  presses  from  the  Printing  Company,  the  condi- 
tional vendee,  while  it  was  in  the  actual  possession  of  the 
presses.  If  the  bank  and  Dyer  had  purchased  from  the 
Printing  Company  while  it  was  in  possession,  or  if  the 
bank  and  Dyer  claimed  a  title  to  or  lien  upon  these  presses 
by  reason  of  their  being  judgment  creditors  of  the  Print- 
ipg  Company,  then  it  is  clear  that  they  would  be  protected 
by  the  statute  just  quoted;  but  is  a  mortgage  of  personal 
property  made  by  a  conditional  vendee  in  possession  thereof 
within  the  statute?  It  will  aid  us  in  answering  this  ques- 
tion to  ascertain  what  the  rights  of  the  parties  to  this  con- 
tract were  between  themselves,  and  what  the  rights  were  of 
third  persons  dealing  with  this  property  without  notice, 
prior  to  the  enactment  of  the  statute  just  quoted. 

In  AuUman,  Miller  A  Oo.  v.  McUlory,  6  Neb.,  178,  Ault- 
man,  Miller  &  Co.  had  sold  to  one  Johnson  a  mower,  taking 
from  him  in  payment  thereof  a  note  which  provided  that 
the  title  to  the  mower  should  remain  in  Aultman  &  Co. 
until  the  note  was  paid.  A  judgment  creditor  of  Johnson's 
levied  an  execution  upon  the  mower  and  Aultman  &  Co. 
replevied  it.  The  court  said:  "A  sale  and  delivery  of 
goods  on  condition  that  the  property  is  not  to  vest  until  the 
purchase  money  is  paid  or  secured,  does  not  pass  the  title 
to  the  vendee  until  the  condition  is  performed," — and  ao* 
cordingly  held  that  the  title  to  the  mower  remained  in 
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Aultman  &  Co.  This  decision  is  based  upon  the  correct 
principle  that  one  cannot  suocessfally  assert  a  greater  inter'* 
est  in  personal  property  than  his  vendor  had^  unless  the 
real  owner  of  the  property  by  his  conduct  has  estopped 
himself  from  asserting  his  title  to  the  chattel.  Applying 
the  doctrine  of  this  case  to  the  contract  under  consideration 
it  is  evident;  in  the  absence  of  statute,  that  as  between  the 
Manufacturing  Company  and  the  Printiog  Company  the  title 
to  these  presses  could  only  pass  to  the  Printing  Company 
upon  the  full  payment  of  their  purchase  price.  The  case* 
just  cited  is  an  adjudication  in  this  state  that  the  rule  of 
caveat  emptor  applies  to  sales  of  personal  property ;  that 
though  one  may  purchase  personal  property  from  another 
in  the  actual  possession  thereof, — purchase  it  in  good  faith 
for  a  valuable  consideration  and  with  the  honest  belief 
that  the  property  belongs  to  the  vendor, — ^yet  he  will  make 
such  purchase  at  his  peril  and  take  only  such  title  as  his 
vendor  has. 

The  doctrine  of  AuHmaUy  Miller  &  Co,  v,  Mallory,  supra,, 
was  before  this  court  in  McOormick  v.  Stevenson ,  13  Neb., 
70,  Norton  v.  Pilger,  30  Neb.,  860,  Peterson  v.  Tufts,  34 
Neb.,  8,  and  McClelland  v,  Scroggin,  35  Neb.,  536;  and  in 
all  of  these  cases  the  rule,  announced  in  the  Aultman-Miller 
case^  that*  a  contract  for  the  sale  and  delivery  of  personal 
property,  upon  condition  that  the  title  should  remain  in  the 
vendor  until  the  purchase  price  was  paid,  was  a  valid  con- 
tract as  between  the  parties  and  binding  upon  third  parties 
dealing  with  the  property  with  notice  of  the  agreement  be- 
tween the  conditional  vendor  and  vende;^,  was  approved. 
The  Aultman  case  was  decided  at  the  July,  1876,  term,  and 
on  January  1, 1877,  the  legislature  convened  and  passed  the 
statute  (sec.  26,  ch.  32)  quoted  above.  This  statute  was  in 
effect  a  legislative  command  that  the  decision  in  the  Ault- 
man case  should  no  longer  be  the  law  of  this  state  so  far  as 
judgment  and  attaching  creditors  and  purchasers  without 
notice  were  concerned ;  but  did  the  legislature  intend  that 
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this  provision  of  the  statute  should  extend  to  the  protection 
of  a  mortgagee  of  a  conditional  vendee?  If  it  did,  it  has 
not  said  so  either  expressly  or  bj  implication.  We  mnst 
presume  that  the  members  of  the  legislature  of  1877  were 
familiar  with  the  fact  that  bankers  and  others  were  con- 
stantly lending  money  on  chattel  security ;  and  yet  with 
the  decision  of  the  Aultman  case  before  it  the  legislature 
in  effect  said  that  a  contract  for  the  sale  of  personal  prop- 
erty upon  condition  that  the  title  is  to  remain  in  the  vendor 
until  the  purchase  price  is  paid  shall  remain  valid  in  this 
state,  as  declared  by  the  supreme  court,  except  where  third 
parties  dealing  with  the  property  without  notice  are  pur- 
chasers or  judgment  or  attaching  creditors.  The  tempta- 
tion is  very  strong  to  read  into  ,tbis  statute  the  word 
^^  mortgagee/'  but  in  this  instance  our  duty  does  not  coin- 
cide with  our  inch'nation.  We  are  forced  to  the  conclusion 
that  had  it  been  the  intention  of  the  legislature  that  said 
statute  should  afford  protection  to  a  mortgagee  of  m  condi- 
tional vendee  or  lessee,  it  would  have  said  so  in  express 
terms.  (Steele  v.  Spencer,  1  Pet.  [U.  S.],  650.)  We  are 
strengthened  in  this  conclusion  by  an  examination  of  sec- 
tion 14,  chapter  32,  Compiled  Statutes,  which  provides 
that  a  conveyance  of  chattels  intended  to  operate  as  a  mort- 
gage shall  be  void  as  against  creditors,  subsequent  par- 
chasers,  and  mortgagees  in  good  faith.  This  thought  seems 
also  to  have  been  present  in  the  mind  of  Cobb,  C.  J.,  when 
writing  the  opinion  in  Norton  v.  PUger,  supra.  It  follows 
that  the  judgment  of  the  district  court  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  rekanded. 
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F.  G.  Keens  v.  F.  Y.  Robertson.  g  ^ 

'  46    SV7 

FiLBD  January  21,  1896.    No.' 6982.  Ji9_96| 

1.  Agreements  of  Counsel:  Powbb  of  Coubt  to  Vacate. 
Agreements  of  oonnsel  in  regard  to  the  trial  of  a  cause  are  not 
absolute  although  in  writing;  and  are  not  to  be  treated  as  con- 
tracts to  be  enforced  under  all  circumstances.  They  may  be  set 
aside  by  the  court  in  the  exercise  of  a  sound  discretion  when 
their  enforcement  would  result  in  serious  injury  to  one  of  the 
parties  and  the  other  party  would  not  be  prejudiced  by  its  being 
set  aside.  MeClure  v.  Hein  of  Sheek,  4  8.  W.  Rep.  [Tex.],  652, 
followed. 

3.  Continuance:  Review.  The  ruling  of  a  district  court  on  a 
motion  for  a  continuance  will  not  be  disturbed  unless  itismaui- 
fest  the  court  abused  its  discretion  and  the  litigant — himself 
guiltless  of  negligence  or  laches — was  thereby  deprived  of  an 
opportunity  to  make  his  case  or  defense.  Home  Fire  Ins.  Co.  of 
Omaka  v,  Johnson,  43  Neb.,  71,  and  Kansas  City,  IF.  <6  N.  W.  R. 
Co.  V.  Con/iee,  43  Neb.,  121,  reaffirmed. 

3.  Instructions:  Objections:  Review.   A  litigant  cannot  for  the 

first  time  object  in  this  court  that  the  district  court  erred  in 
giviug  or  refusing  to  give  a  certain  instruction.  He  must  make 
his  complaint  of  the  action  of  the  court  in  his  motion  for  a  new 
trial  in  order  to  have  it  reviewed  here. 

4.  Trial :  Evidence:  Offeb  of  Pboof.     It  is  not  error  for  a  dis- 

trict court  to  refuse  to  permit  a  witness  to  answer  a  question, 
where  no  offer  of  proof  is  made,  if  the  question  is  of  such  a  na* 
ture  as  to  require  an  offer  of  proof,  in  order  to  advise  the  court 
of  the  competency  and  relevancy  of  the  question  under  issue. 

6.  Pleading  and  Proof.    Evidence  to  prove  a  defense  in  the  na- 

ture of  a  confession  and  avoidance  is  incompetent  under  a  gen* 
eral  denial. 

0,  Witnesses :  Offeb  of  Pboof.  Where  a  question  is  asked  and 
excluded  and  an  offer  of  proof  made  thereunder,  the  offer,  to  be 
competent,  most  correspond  to  the  question. 

7.  Depositions.    Depositions  taken  i  n  a  case  pending  before  a  j  ustice 

and  by  stipulation  used  in  said  case  and  another  pending  before 
said  justice,  may  be  used  on  the  trial  of  both  cases  in  the  appel- 
late court,  the  stipulation  in  the  meantime  not  having  been  set 
aside. 
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€.  :  Bevikw.    Where  depositions  are  erroneonsly  read  to  the 

jary,  bat  not  preseryed  in  the  bill  of  exceptions,  this  oonrt  can- 
not say  that  sach  error  was  prejadiciaL 

Error  from  the  district  court  of  Buffalo  countj.  Tried 
below  before  Holcomb,  J. 

The  facts  are  stated  hy  the  commissioner. 

B.  A.  Moorey  for  plaintiff  in  error: 

The  agreement  is  binding.  {Slaie  Bank  of  Nebraska  o. 
Oreeuy  8  Neb.,  307;  MoCann  v.  McLennan^  3  Neb.,  29; 
Falmer  v.  People,  4  Neb.,  76 ;  Rich  v.  Stale  NaL  Bank  of 
Lincoln,  7  Neb.,  201.) 

Dryden  &  Main,  contra  : 

The  court  had  power  to  set  aside  the  stipulation,  and 
that  power  was  properly  exercised.  {Porter  v.  HoUj  118. 
W.  Rep.  [Tex.],  494 ;  McClure  v.  Heirs  of  Sheek,  4  8.  W. 
Rep.  [Tex.],  562;  Ward  v.  Clay,  23  Pac.  Rep.  [Cal], 
60;  Richardson  v.  Musser,  54  Cal.,  196.) 

Ragan,  C. 

In  the  district  court  of  Buffalo  county,  6.  M.  Johnston, 
F.  M.  Waterhouse,  and  J.  A.  Waterhouse  sued  F.  6. 
Keens  to  recover  $50  which  they  alleged  in  their  petition 
that  Keens  had  agreed  to  pay  them  when  they  should  com- 
mence the  erection  of  a  paper-mill  within  three  miles  of 
the  Midway  Hotel  in  the  city  of  Kearney  and  have  on  the 
ground,  ready  for  placing  in  position,  $20,000  worth  of 
machinery  for  said  paper-mill.  F.  Y.  Robertson  was  sub- 
stituted as  plaintiff,  had  a  verdict  and  judgment,  and 
Keens  prosecutes  to  this  court  a  petition  in  error. 

1.  On  the  23d  day  of  January,  1892,  a  stipulation  was 
entered  into  between  the  parties  to  the  suit,  or  their  ooun- 
sel,  and  made  a  matter  of  record,  that  the  decision  in  this 
case  should  be  the  same  as  that  which  might  be  rendered 
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in  the  case  of  Johnson  v.  BaSaio  County  National  Bank, 
then  pending  for  trial  in  said  court.  On  the  26tb  of  Jan- 
aary,  1892,  counsel  for  Robertson  made  application  to  the 
court,  supported  by  affidavit,  to  vacate  the  agreement  just 
referred  to.  The  grounds  upon  which  he  asked  to  have 
the  agreement  vacated  were  that  at  the  time  he  became  a 
party  thereto  he  supposed  that  the  case  of  Johnson  against 
the  Buffalo  County  National  Bank  would  be  tried  upon 
the  issues  on  which  it  was  tried  before  the  justice  of  the 
peace  from  whom  it  had  been  appealed,  and  that  since  mak- 
ing said  stipulation  counsel  for  the  defendant  in  the  case  of 
Johnson  v.  Buffalo  County  National  Bank  had  filed  an 
answer  in  that  case,  setting  up  the  defense  of  ultra  vire8. 
The  court  sustained  the  application  to  vacate  the  agree- 
ment, and  this  action  of  the  court  is  the  first  error  assigned 
here. 

We  do  not  think  the  court  abused  its  discretion  in  setting 
aside  this  agreement.  It  is  true  the  agreement  was  not 
procured  by  fraud  or  sharp  practice,  and  counsel  for  the 
defendant  in  error  here  may  have  been  somewhat  negligent 
in  not  providing  in  the  stipulation  that  the  Buffalo  County 
National  Bank  case  should  be  tried  upon  the  same  issues 
that  it  was  tried  in  the  justice  court,  but  that  action,  like 
the  one  here,  was  on  a  subscription  to  this  Kearney  paper- 
mill.  Like  this  one,  it  had  been  tried  in  a  justice  court, 
where  the  answer  was  perhaps  a  general  denial,  if  indeed 
there  was  any  answer  at  all,  and  with  tliese  facts  in  his 
mind,  counsel  may  have  been  very  willing  to  save  the  labor, 
expense,  and  trouble  of  trying  two  cases,  the  facts  and 
issues  being  the  same.  But  of  course  the  defense  of  ultra 
tires  was  not  one  which  the  defendant  in  this  action  could 
interpose,  and  if  the  plaintiff  should  be  bound  to  submit 
in  this  case  to  the  same  judgment  that  might  be  rendered 
in  the  bank  case,  it  might  work  an  injustice  to  him,  while 
the  setting  aside  of  the  stipulation  could  not  possibly  preju- 
dice the  defendant  in  this  action.     In  MoClure  v.  Heirs 


840  NEBRASKA  REPORTS.         [Vol.  4» 


Keens  y.  Bobertacm. 


of  Sheek,  4  a  W.  Rep.  [Tex.],  552,  before  the  term  of 
ooart  at  which  the  case  waa  tried,  the  respective  ooansel 
stipulated  for  the  continuance  of  the  case  over  the  term  of 
court  about  to  be  held.  When  the  court  convened  one  of 
the  parties  employed  other  counsel  and  notified  opposite 
counsel  that  he  would  not  be  bound  bj  the  agreement  and 
moved  the  court  to  vacate  the  stipulation  for  continuance 
on  the  ground  that  bj  a  continuance  of  the  case  he  would 
likely  lose  the  subject-matter  of  the  action — some  cattie. 
The  party  making  the  application  also  showed  the  court 
that  he  had  not  consented  to  the  condition  since  being  ad- 
vised that  his  counsel  had  made  it,  and  that  he  had  never 
authorized  his  counsel  to  consent  to  a  continuance.  The 
court  set  aside  the  continuance,  holding  that  '^Agreements 
of  counsel  in  regard  to  the  trial  of  a  cause  are  not  absolute^ 
although  in  writing;  and  are  not  to  be  treated  as  contracts 
to  be  enforced  under  all  circumstances.  They  may  be  set 
aside  by  the  court  in  the  exercise  of  a  sound  discretion 
when  their  enforcement  would  result  in  serious  injury  to 
one  of  the  parties  and  the  other  [party]  would  not  be  prgu- 
diced  by  its  being  set  aside.  To  the  same  effect  see  Porter  vu 
JETofi,  1 1  S.  W.  Rep.  [Tex.],  494.  In  this  case  the  supreme 
court  of  Texas  held  not  only  that  the  setting  aside  of  agree- 
ments of  counsel  was  generally  in  the  discretion  of  the  di»» 
trict  court,  but  went  further,  and  held  that  where  the 
agreement  affected  the  substance  of  the  cause  of  action  or 
the  character  of  the  defense  and  appears  to  have  been  mad^ 
by  counsel  without  a  knowledge  of  all  the  facts,  and  that 
its  vacation  would  not  prejudice  either  party,  that  the  mo- 
tion to  set  aside  ceased*  to  be  a  matter  of  mere  discretion, 
and  refusal  to  set  it  aside  would  be  error.  (See,  also.  Ward 
V.  Clay,  23  Pac.  Rep.  [Cal.],  60,  and  cases  there  dted.) 

2«  As  already  stated,  this  action  was  originally  brought 
before  a  justice  of  the  peace.  Robertson  filed  his  petition  m 
the  district  court  on  the  18th  of  December,  1889.  On  the 
16th  of  April,  1892,  the  court  ruled  Keens  to  answer  m* 
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stanter.  He  did  not  answer,  however^  until  the  18th  of 
April,  and  on  that  date  his  counsel  filed  an  application  for 
a  continuance,  which  the  court  overruled.  This  action  of 
the  court  is  the  second  error  assigned  here.  The  grounds 
upon  which  counsel  sought  to  have  the  court  continue  tliis 
action  were  that  his  client  was  absent  in  the  city  of  New 
York ;  that  he  bad  gone  to  that  place  with  his  family  on  the 
8th  of  April  previous.  We  are  of  opinion  that  the  district 
court  did  not  abuse  its  discretion  in  refusing  this  applica- 
tion. The  showing  made  for  the  continuance  did  not  dis- 
close that  Keens  ever  intended  returning  to  Nebraska.  He 
knew  the  case  was  pending  when  he  left,  and  yet  be  made 
no  effort  to  have  his  deposition  taken  to  be  used  on  the 
trial.  The  absence  of  Keens  was  not  unexpected.  He 
had  not  been  unexpectedly  called  away  because  of  some 
emergency.  In  other  words,  his  application  for  a  continu- 
ance not  only  discloses  that  he  had  not  used  due  diligence 
to  be  ready  for  trial,  but  that  he  had  been  grossly  negli- 
gent. The  ruling  of  a  district  court  on  a  Oiotion  for  a 
continuance  will  not  be  disturbed  unless  it  is  manifest  the 
court  abused  its  discretion  and  the  litigant,  himself  guiltless 
of  negligence  or  laches,  was  thereby  deprived  of  an  oppor- 
tunity to  make  his  case  or  defense.  {Kansas  OUy^  W.  &  N. 
W.  R.  Co.  V.  Qmlee,  43  Neb.,  121 ;  Home  Fire  Ins.  Co.  of 
Omaha  v.  Johnson^  43  Neb.,  71.) 

3.  The  third  assignment  of  error  argued  in  the  brief  is 
that  the  court  erred  in  refusing  to  give  instruction  No.  6 
requested  by  the  plaintiff  in  error.  But  the  plaintiff  in 
error  made  no  objection  to  this  action  of  the  court  in  his 
motion  for  a  new  trial.  He  there  alleges  that  the  court 
erred  because  of  its  refusal  to  give  instructions  Nos.  1,  2, 
3,  and  4  asked  by  him,  but  no  mention  is  made  of  instruc- 
tion No.  6.  A  litigant  cannot  for  the  first  time  object  in 
this  court  that  the  district  court  erred  in  giving  or  refusing 
to  give  a  certain  instruction.  He  must  make  his  complaint 
of  the  action  of  the  court  in  his  motion  for  a  new  trial  in 
order  to  have  it  reviewed  here. 
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4.  The  fourth  assignment  of  error  relates  to  the  action 
of  the  district  court  in  refusing  to  permit  a  witness  called 
by  the  plaintiff  in  error  to  answer  certain  questions.  All 
these  questions  were  of  such  a  nature  as  to  require  an  offer 
of  proof  in  order  that  the  district  court  might  be  advised 
of  their  competency  and  relevancy  under  the  issues.  No 
offers  of  proof  were  made  by  the  plaintiff  in  error  on  the 
refusal  of  the  court  to  permit  the  witness  to  answer  some 
of  the  questions  and  they  need  no  further  notice.  One  of 
the  questions  propounded  to  the  witness  was  as  follows: 
^' State  if  you  made  any  statement  to  the  subscribers  that 
their  money  would  not  be  called  upon  until  the  full  $8,000 
would  be  raised.'^  This  question  was  objected  to,  as  in- 
competent and  irrelevant.  The  objection  was  sustained, 
and  thereupon  the  plaintiff  in  error  made  the  following 
offer:  ^'Defendant  offers  to  prove  by  this  witness  that 
*  *  *  the  committee  was  canvassing  this  city  with  a 
subscription  list,  agreed  with  the  subscriber,  and  it  was  one 
of  the  inducements  held  out  to  the  parties  solicited  to  sub- 
scribe that  no  part  of  it  should  be  paid  until  the  $8,000 
had  been  subscribed  according  to  the  terms  of  the  agree- 
ment That  it  was  understood  and  agreed  and  was  repre- 
sented by  said  committee  *  *  *  that  the  building  was 
to  be  a  paper-mill,  and  that  it  was  to  be  properly  con- 
structed; that  the  machinery  was  to  be  placed  there  in 
such  a  position  that  it  would  make  paper,  and  be  ready  for 
operation,  before  the  money  which  they  subscribed  should 
be  called  for,  and  that  that  was  the  inducement  that  caused 
the  subscribers  to  subscribe.^'  This  offer  of  proof  was  de- 
nied and  the  plaintiff  in  error  excepted.  The  answer  of 
the  plaintiff  in  error  was,  in  effect,  a  general  denial,  and 
the  evidence  offered  was  incompetent  under  the  pleadings. 
Another  question  asked  the  witness  was  this:  ''State  in 
what  manner  the  building  differed  from  the  one  represented 
on  the  plans. '^  Objection  having  been  made  and  sustained 
to  the  witness  answering  this  question,  the  plaintiff  in  error 
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made  the  followiog  offer:  ^'DefendaDt  offers  to  show  by 
this  witness  that  a  part  of  the  machinery  put  iq  this  build- 
ing, claimed  as  a  part  of  the  $20,000,  consisted  of  engines 
that  were  running  upon  the  same  shaft,  and  that  one  had 
one-half  foot  longer  stroke  than  the  other  and  were  other- 
wise inferior  and  of  no  use/^  This  offer  was  denied  and 
the  plaintiff  in  error  excepted.  The  court  did  not  err  in 
excluding  this  offer,  for  the  reason  that  the  offer  did  not 
correspond  with  the  question  propounded.  The  interroga- 
tory refers  to  the  building,  the  offer  of  proof  was  to  show 
that  the  machinery  put  in  the  building  was  defective. 

6.  When  the  above  mentioned  case  of  Johnson  against 
the  Buffalo  County  National  Bank  was  pending  before  the 
justice  of  the  peace  the  depositions  of  certain  parties  were 
taken  for  use  in  that  case;  and  the  counsel  in  that  and  this 
case  being  the  same,  it  was  agreed  between  them  that  the 
depositions  in  the  bank  case  should  be  used  in  this  case, 
and  they  were  so  used  on  the  trial  before  the  justice  of  the 
peace.  The  next  error  assigned  is  that  the  district  court 
erred  in  permitting  these  depositions  to  be  read  in  evidence 
on  the  trial  in  this  case.  The  record  shows  that  the  depo- 
sitions  were  offered  in  evidence;  that  they  were  objected  to 
and  the  objection  overruled,  and  it  is  only  fair  to  presume 
that  the  depositions  were  read  in  evidence  to  the  jury;  but 
if  they  were,  they  are  not  in  the  bill  of  exceptions  of  this 
record.  We  cannot  say,  if  the  court  erred  in  permitting 
these  depositions  to  be  read,  that  such  error  was  prejudicial 
to  the  plaintiff  in  error,  as  we  have  no  means  of  know- 
ing what  the  witnesses  testified  to  in  their  depositions. 
Furthermore,  we  are  of  opinion  that  these  depositions,  hav- 
ing been  used  by  consent  in  the  trial  of  this  case  before  the 
justice  of  the  peace,  it  was  proper  to  use  them  again  in  the 
case  in  the  district  court  if  the  evidence  they  contained  was 
material  and  relevant.  (See  Code  of  Civil  Procedure,  sec 
383.) 

The  judgment  of  the  district  court  is 

Affirmed. 
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f6i  529  Jacob  D.  Zittle  v.  Samuel  Schlebinqer. 

53    402 

M    3S7 

Filed  Januaby  21, 1896.      Ko.  5919. 

1.  Trial :  Nonsuxt:  Pbactice.  Under  oar  code  a  triAl  oonrt  has  no 
authority  to  enter  an  involuntary  nonsuit  and  judgment  of  di»- 
miflsal,  because  the  plaintiff  fails  by  his  evidence  to  establish 
his  cause  of  action.  In  such  case  the  proper  practice  is  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant 

S.  :  :  Ha&mlbss  Erbob.     But  a  judgment  so  entered 

will  not  be  reversed  by  this  court  where,  on  the  evidence,  the 
defendant  was  entitled  to  have  a  verdict  directed.  In  that  case 
the  error  is  without  prejudice. 

3.  Beal  Estate  Agents:  Ck>MMi8sioNS:  Fraud.    While  a  real 

estate  broker  is  usually  entitled  to  his  commissions  when  he  has 
produced  one  ready,  willing,  and  able  to'purchase  on  the  terms 
proposed  by  the  principal,  or  when  he  has  produced  one  with 
whom  a  contract  of  sale  is  actually  made,  still,  if  the  person 
produced  is  able  to  purchase  only  by  resort  to  an  unlawful  de- 
vice, the  broker  has  not  earned  his  commission. 

4.  :  :  Vendor  and  Vendeb:  Fbaud.    Where,  under 

such  circumstances^  an  executory  contract  of  sale  has  been  en- 
tered into  between  the  principal  and  the  proposed  purchaser, 
the  principal  being  aware  that  its  execution  involves  the  perpe- 
tration of  a  fraud  upon  a  third  person  and  refusing  to  consum- 
mate the  contract,  the  broker  is  not  entitled  to  his  commission. 

Error  from  the  district  court  of  Douglas  county.  Tried 
below  before  DayiSi  J« 

The  opinion  contains  a  statement  of  the  case. 

Slahaugh  &  Rush,  for  plaintiff  in  error : 

After  the  introduction  of  the  evidence  by  plaintiff,  the 
court  has  no  authority  to  dismiss  the  case  and  discharge  the 
jury  without  a  verdict.  (Dolby  v.  Tingley^  9  Neb.,  417; 
Smith  V.  Sioux.  City  &  P.  R.  Co.^  15  Neb.,  583;  Chicago^ 
B,  &  Q.  R.  Co.  V.  Richardson^  28  Neb.,  118;  Byrd  v. 
Blessing,!!  0.8t,S62,) 
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Plaintiff  cannot  be  nonsuited  after  testimony  has  been 
introduced  hj  defendant.  {Lyon  v.  Sibley^  32  Me.,  576 ; 
Ema-son  v.  Joy^  34  Me.,  347  ;  Rose  v.  Learned,  14  Mass., 
154.) 

If  fraud  appears,  it  is  on  part  of  defendant  and  be  can- 
not take  advantage  of  his  own  wrong.  {Phelps  v.  Prusch,  83 
Cal.,  626;  Biaydes  v.  Adams,  35  Mo.  App.,  526;  Han- 
nanv.  Moran,  71  Mich.,  261.) 

If  parties  to  a  sale  attempt  to  do  wrong  it  does  not  af- 
feet  the  agent  who  is  innocent.  {Roundtree  v.  Smith,  108 
U.  a,  269 ;  Patriok  v.  LiUell,  36  O.  St.,  79 ;  Traoy  v.  Tal- 
mage,  14  N.  Y.,  162;  Ormes  v.  Dauohy,  45  N.  Y.  Sup. 
Ct,  85.) 

If  parties,  having  been  brought  together  by  the  agent, 
choose  to  execute  a  lawful  transaction  in  an  unlawful  man- 
ner, that  is  a  matter  which  rests  wholly  with  them.  {Mu 
chael  V.  Bacon,  49  Mo.,  474;  Traoy  v.  Talmage,  14  N.  Y., 
162;  Hubbard  v.  Moore,  24  La.  Ann.,  591;  Mahood  v. 
Teaiza,  26  La.  Ann.,  108.) 

An  agreement  for  an  exchange  was  entered  into  in  writ- 
ing. The  sale  and  purchase  were  agreed  upon  and  the 
agent  is  entitled  to  his  commission.  {Keys  v.  Johnson, 
68  Pa.  St.,  42;  Love  v.  Miller,  53  Ind.,  294;  Francis  v. 
Baker,  45  Minn.,  83;  Love  v.  Owens,  31  Mo.  App.,  501; 
Ricev.  Mayo,  107  Mass.,  550;  Hamlin  v.  SchuUe,  34  Minn., 
534.) 

A  broker  is  not  an  insurer  of  title  and  may  recover  his 
commission  though  the  title  is  defective.  {Birmingham 
Land  &  Loan  Co.  v,  Thompson,  86  Ala.,  146;  Doty  v» 
MiUer,  43  Barb.  [N.  Y.],  529.) 

iRVINEy  C. 

This  was  an  action  by  the  plaintiff  in  error  against  the 
defendant  in  error  to  recover  commissions  which  the  plaint- 
iff claimed  he  had  earned  as  a  real  estate  broker.  When  the 
plaintiff  reated,  the  defendant  moved  for  a  nonsuit.    This 
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motion  was  sustained  by  the  coart,  and  a  judgment  of  dis- 
missal entered,  against  the  plaintiff's  exception,  without 
taking  a  verdict  from  the  jury.  It  is  contended  that  under 
our  code  this  was  improper  practice,  and  we  shall  examine 
that  question  before  inquiring  into  the  merits  of  the  case. 
It  is  broadly  contended  that  the  court  has  no  power  to 
subject  the  plaintiff  to  an  involuntary  nonsuit  or  to  enter 
a  judgment  of  dismissal  on  the  ground  that  the  plaintiff's 
evidence  is  insufficient  to  establish  a  cause  of  action.  Were 
we  without  guide  from  the  statutes,  the  question  would  upon 
authority  be  difficult  of  solution.  The  supreme  court  of 
the  United  States  (Elmore  r.  OrymeSy  1  Pet.,  469)  has  de- 
termined that  the  federal  courts  have  no  power  to  subject 
the  plaintiff  to  an  involuntary  nonsuit  Many  of  the  state 
courts  take  the  same  view.  On  the  other  hand,  in  many 
states  such  a  practice  has  been  sustained  as  avoiding  an  un- 
necessarily circuitous  procedure.  (See  authorities  collated, 
16  Am.  &  Eng.  Ency.  of  Law,  733.)  But  the  provisions  of 
our  Code  of  Civil  Procedure,  to  our  minds,  afford  a  ready 
solution  of  the  question.  Section  430  provides :  "An  ac- 
tion may  be  dismissed  without  prejudice  to  a  future  action. 
First — By  the  plaintiff,  before  the  final  submission  of  the 
case  to  the  jury,  or  to  the  court,  where  the  trial  is  by  the 
court.  Second — By  the  court,  where  the  plaintiff  fails  to 
appear  on  the  trial.  Third — By  the  court,  for  want  of 
necessary  parties.  Fourth — By  the  court,  on  the  applica- 
tion of  some  of  the  defendants  where  there  are  others  whom 
the  plaintiff  fails  to  prosecute  with  diligence.  Fifth — By 
the  court,  for  disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceedings  in  the  action.  In  all  othen  cases, 
upon  the  trial  of  the  action,  the  decision  must  be  upon  the 
merits."  By  virtue  of  this  section,  in  the  five  cases  stated, 
a  judgment  of  dismissal  without  prejudice  maybe  entered 
by  the  court;  and  by  the  last  sentence  of  the  section  such 
a  judgment  cannot  be  entered  in  other  cases.  At  common 
law  a  nonsuit  was  not  a  bar  to  a  future  action,  and  the  evi- 
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dent  purpose  of  the  framers  of  the  code  was  to  change  the 
law  in  order  to  lead  every  case  to  a  final  judgment  which 
should  be  a  bar  except  where,  for  sufficient  reasons,  other 
provision  has  been  made.  This  is  the  view  taken  elsewhere 
under  similar  statutes.  {Byrd  v.  Blessing,  11  O.  St.,  362; 
Oase  V.  Hannahs  J  2  Kan.,  490;  MvJhem  v.  Union  P.  R. 
Co.,  2  Wyo.,  465.)  Where  the  evidence  is  insufficient  to 
warrant  a  verdict  for  the  plaintiff  the  court  may,  and  should, 
instruct  the  jury  to  return  a  verdict  for  the  defendant;  but 
it  has  no  authority  without  a  verdict  to  enter  a  nonsuit  and 
judgment  of  dismissal.  It  does  not  follow,  however,  that 
this  judgment  should  be  reversed  because  of  this  error. 
Section  145  of  the  Code  provides:  ''The  court  in  every 
stage  of  an  action  must  disr^ard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect^'  It 
follows  that  if  the  state  of  the  evidence  was  such  that  the 
court  should  have  directed  a  verdict  for  the  defendant  and 
entered  judgment  upon  that  verdict,  the  error  is  without 
prejudice  and  must  be  disregarded.  (Byrd  v.  Blessing  and 
Case  V,  Hannahs,  supra,) 

The  evidence  tends  to  show  that  the  plaintiff,  a  real  es- 
tate broker,  had  entered  into  a  contract  with  one  Mills  to 
procure  for  him  a  purchaser,  either  by  way  of  sale  or  ex- 
change, for  certain  property  in  the  city  of  Omaha.  In  the 
language  of  real  estate  brokers.  Mills  had  'Misted'^  his 
property  with  the  plaintiffs  for  sale  or  exchange.  Some 
time  thereafter  the  defendant  approached  plaintiff  to  ascer- 
tain what  property  plaintiff  had  for  exchange.  He  was 
informed  of  Mills'  property,  and  the  defendant  then  listed 
his  property  with  the  plaintiff,  knowing,  it  was  alleged, 
that  plaintiff  was  to  receive  a  commission  from  Mills,  and 
agreeing  with  that  knowledge  to  himself  pay  to  plaintiff 
one-half  the  usual  commission.  This  arrangement  having 
been  made,  the  plaintiff  and  defendant  went  to  examine 
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Mills*  property.  They  were  met  by  Mrs.  Millsy  who  re- 
fused to  permit  them  to  enter.  Returning,  they  met  Mills, 
who  was  introduced  to  defendant  by  plaintiff,  plaintiff  in- 
forming Mills  where  they  had  been,  their  object,  and  how  it 
had  been  defeated.  They  were  then  informed  by  Mills  that 
Mrs.  Mills  was  unwilling  to  dispose  of  the  property,  but 
that  she  had  joined  in  a  conveyance  to  one  Miller,  and  that 
a  reconveyance  from  Miller  to  Mills  was  then  held  in  escrow. 
Mills  proposed  to  obviate  the  difficulty  arising  from  Mrs. 
Mills'  unwillingness  to  convey,  by  destroying  the  reconvey- 
ance and  causing  Miller  to  convey  directly  to  the  defendant. 
Subsequently  a  memorandum  of  agreement  was  signed  by 
Mills  and  the  defendant,  but  defendant  refused  to  perform  it, 
giving  as  a  reason  that  he  had  taken  counsel  and  learned  the 
title  would  not  be  good,  and  that  he  did  not  wish  the  prop- 
erty. The  record  does  not  disclose  the  actual  condition  of 
the  title,  except  that  there  had  been  a  conveyance  from 
Mills  and  wife  to  Miller,  which  it  would  seem  from  some 
of  the  evidence  was  for  the  purpose  of  securing  a  debt; 
that  Miller  had  executed  a  reconveyance,  and  that  that  re- 
conveyance had  not  been  delivered,  but  was  in  possession 
of  one  Wakefield,  and  held  by  him  as  security  for  the  pay- 
ment of  other  moneys.  Under  this  evidence,  had  plaintiff 
produced  a  purchaser  willing  and  able  to  take  defendant's 
property?  We  think  not.  In  the  first  place,  assuming 
the  title  to  have  been  in  Mills,  Mills  did  not  offer  a  valid 
oonveyance  to  defendant.  It  is  true  that  the  defendant  was 
aware  of  this  when  he  entered  into  the  written  memoran- 
dum. But  the  method  proposed  for  making  title  was 
plainly  a  device  to  defraud  Mrs.  Mills  of  her  dower  if  not 
also  of  homestead  rights.  The  plaintiff  was  cognizant  of 
this  device  and  of  its  purpose.  Had  the  transaction  been 
completed,  Mrs.  Mills  would  have  had  her  remedy  against 
the  defendant  who  was  also  a  party  to  the  fraud ;  and  while 
the  defendant  can  claim  no  relief  because  of  his  participa- 
tion in  such  an  unlawful  transaction,  he  was  not  bound  to 
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coDSummate  it     He  had  a  right,  which  he  exercised,  to 
refuse  to  coDSummate  the  fraad,  and  Mills  being  unable  to 
confer  upon  him  even  the  apparent  title,  except  through 
such  fraudulent  device,  he  was  not  a  purchaser  able  to  take 
the  property  in  a  lawful  way.     He  was  merely  one  willing 
to  purchase  by  unlawful  means.     A  production  of  such  a 
purchaser   does   not  entitle  the  agent  to  his  commission. 
The  greater  part  of  the  argument  on  behalf  of  plaintiff  is 
addressed  to  propositions  which  assume  that  a  person  wil- 
ling and  able  to  take  the  property  had  been  procured.    We 
are  cited  to  certain  cases  holding  that  a  broker  may  recover 
his  commission  although  the  title  proves  defective,  and  that 
the  refusal  of  a  wife  to  join  in  a  conveyance  is  no  bar  to 
the  recovery  of  commissions ;  but  the  defects  and  refusal  re- 
ferred to  in  those  cases  relate  to  the  title  to  the  principals' 
land,  and  not  to  such  features  with  relation  to  land  offered 
in  exchange  therefor.     In  the  case  of  an  exchange  a  defect 
in  title  to  the  land  offered  in  exchange  is  as  good  a  defense  as 
would  be  proof  that  the  purchaser  produced  had  no  means 
of  buying  except  with  counterfeit  money.     But  we  have 
taken  a  view  very  favorable  to  the  plaintiff  in  assuming 
that  title  had  been  shown  in  Mills.    This  court  has  held  that 
where  a  deed  absolute  in  form  is  executed  to  secure  a  debt, 
the  case  is  different  from  an  ordinary  mortgage,  and  title 
passes  to  the  grantee.    {Gallagher  v.  Qiddings,  33  Neb., 
222.)    Such  a  conveyance  had  been  made  to  Miller,  and 
while  a  reconveyance  had  been  executed,  it  had  not  been 
delivered,  but  had  been  placed  in  escrow  as  security  for  a 
further  debt.     The  details  of  these  transactions  very  meag« 
erly  appeared  in  evidence.     It  is  unnecessary  to  consider 
where  the  legal  title  was  reposed.     It  is  sufficient  that  if 
the  l^al  title  were  not  outstanding  there  were  substantial 
outstanding  equities  which  Mills  did  not  propose  to  divest 
in  a  regular  or  legal  manner.     The  evidence  was,  therefore, 
of  such  a  character  that  a  verdict  should  have  been  directed 
68 


860  NEBRASKA  REPORTS.  [Vou  46 


School  District  T.  Bishop. 


for  the  defendant,  and  the  error  in  the  former  proceedings 
was  not  prejudicial. 

Judgment  affibhed. 


46  8S0 
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l6~85o  School  District  Number  One  of  Harlan  CSounty 

' —  V.  Harry  O.  Bishop  et  al. 

FiLKD  January  21, 1696.    No.  5975. 

1.  Findings  of  Beferee:  Review.    Findings  of  fact  reported 

by  a  referee  stand  in  the  same  position  as  the  verdict  of  a  jory; 
and  in  reviewing  the  action  of  a  district  oonrt  in  setting  aside 
each  a  report,  the  same  mles  will  be  observed  as  in  reviewing 
an  order  setting  aside  a  verdict 

2.  Baling  on  Motion  for  New  Trial :  Review.    The  grant- 

ing of  a  new  trial  is  largely  within  the  discretion  of  the  trial 
court.  A  stronger  showing  is  required  to  reverse  an  order  al- 
lowing a  new  trial  than  to  reverse  one  denying  it 

3.  Beferenoe:  Findings:  Obdeb  Setting  Aside  Report:  Rs- 

view.  Where  an  action  at  law  has  been  referred,  this  court  wiU 
not  reverse  an  order  of  the  trial  court  setting  aside  the  referee's 
report  and  allowing  a  new  trial,  when  the  referee  failed  to  report 
any  finding  on  material  issues  presented  by  the  pleadings- 

4.  Court  Becords :  Cobbegtions.     A  court  of  record  has  the  in- 

herent authority  to  amend  its  records  so  as  to  mfike  them  con- 
form to  the  facts.  This  power  extends  as  well  to  supplying 
omissions  as  to  correcting  mistakes,  and  in  the  exerciae  of  the 
power  the  court  is  not  confined  to  an  examination  of  the  judg^ 
minutes  or  other  written  evidence;  it  may  proceed  upon  any  sat- 
isfiEUStory  evidence. 

5.  Contintiance :   Dismissal:  Review:  Bill  of  Exceptions. 

A  record  disclosing  a  stipulation  for  the  continuance  of  a  cause 
and  a  peremptory  order  of  the  court  dismissing  it  at  the  same 
term,  the  judgment  of  dismissal  cannot  be  reviewed  in  the  ab- 
sence of  a  bill  of  exceptions  or  matter  of  record  diacloaing  the 
grounds  of  the  court's  action. 

Error  from  the  district  court  of  Harlau  coanty.    Tried 
below  before  Gaslin,  J, 
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James  MoNeny,  for  plaintiff  in  error. 
C.  C  Flansburg^  eowtra. 

Irvine,  C. 

The  history  of  this  case  has  been  somewhat  eventfal, 
and  its  result  is  to  present  to  as  now  for  review  questions 
of  practice  rather  than  questions  of  substantive  law.  The 
action  was  begun  by  the  school  district  to  recover  damages 
upon  a  bond  allied  to  have  been  executed  by  Henry  O. 
Bishop  as  principal  and  the  other  defendants  as  sureties, 
conditioned  for  the  faithful  performance  of  a  contract 
whereby  Bishop  undertook  to  construct  for  the  school  dis- 
trict a  certain  schoolhouse,  it  being  alleged  that  the  con- 
tract provided  that  Bishop  should  assume  all  risk  of  losses 
by  fire,  water,  or  accident  during  the  progress  of  im  work, 
and  deliver  to  the  school  district  the  building  complete  at 
a  time  specified.  The  breach  alleged  was  that  while  the 
work  was  in  progress  a  violent  wind-storm  occurred,  de- 
stroying the  building,  and  that  Bishop  had  failed  and  re- 
fused to  replace  it,  to  the  plaintiff  ^s  damage.  An  answer 
and  a  reply  were  filed  presenting  a  number  of  issues  for 
trial.  In  June,  1888,  an  order  was  made  referring  the  case 
to  a  referee  to  hear  and  determine  the  facts  and  report  hia 
findings  on  the  first  day  of  the  following  term  of  court. 
It  does  not  appear  whether  or  not  this  order  of  reference 
'  was  made  by  consent  of  the  parties,  but  no  exception  was 
taken  thereto^  so  the  question  is  immaterial  so  far  as  the 
validity  of  the  order  is  concerned.  Subsequently  an  order 
was  made  extending  the  time  for  report  This  order  was 
made  October  16,  1888,  and  directed  the  referee  to  report 
on  the  first  day  of  the  next  term  of  court.  The  record 
p**esents  some  question  as  to  whether  the  report  was  filed 
within  time.  It  was  filed  December  27, 1888,  and  the  rec- 
ord being  silent  as  to  the  dates  when  the  different  terma 
were  held,  it  must  be  presumed  that  the  report  was  filed 
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within  time.  The  result  of  the  report  so  filed  was  to  fiud 
due  to  the  plaiutiff  from  all  the  defendants  except  Henri- 
etta Bishop  the  sum  of  $4^160.49,  and  to  dischaige  the 
defendant  Henrietta  Bishop.  A  motion  was  filed  to  con- 
firm this  report  on  the  part  of  the  plaintiff,  while  the  de^ 
fendants  filed  exceptions  thereto,  and  a  motion  to  set  it 
aside  and  for  a  new  trial.  The  latter  motion  was  sustained 
February  16,  1889,  the  plaintiff  excepting  to  the  court's 
ruling.  The  case  was  then  continued  from  term  to  term 
for  different  reasons  until  October,  1891.  In  that  month 
there  was  filed  a  stipulation  of  counsel  agreeing  to  a  con- 
tinuance of  the  cause  over  the  November,  1891,  term;  but 
an  order  appears  at  that  term  reciting  that  the  cause  came 
on  to  be  heard  and  that  it  was  dismissed  at  plaintiff''s  costs 
over  an  exception  by  the  plaintiff  to  that  ruling.  Six  days 
later  a  motion  was  filed  by  the  plaintiff  to  reinstate  the 
cause;  but  no  entry  was  made  at  that  term  of  any  order  on 
the  motion  to  reinstate.  In  February,  1892,  another  judge 
presiding,  the  motion  to  reinstate  was  called  up,  whereupon 
the  court  on  motion  of  two  of  the  defendants  entered  a 
nunc  pro  tunc  order,  finding  that  on  the  5th  day  of  Decem- 
ber, 1891,  the  motion  to  reinstate  had  by  the  former  judge 
been  overruled  and  that  the  plaintiff  had  then  excepted  to 
that  ruling,  and  directing  the  clerk  to  reform  the  record  ao- 
cordingly.  Bills  of  exceptions  were  settled  preserving  tlie 
evidence  on  the  hearing  of  February,  1892;  but  there  is 
no  bill  of  exceptions  disclosing  the  evidence  or  proceedings 
of  the  November  term,  1891.  On  this  record  the  plaintiff 
prosecutes  proceedings  in  error,  his  petition  containing  a 
number  of  assignments  of  error,  which  may,  however,  be 
reduced  to  three  general  assignments:  First,  the  setting 
aside  of  the  referee's  report;  second,  the  dismissal  of  the 
ca^e  in  December,  1891;  third,  the  making  of  the  order  of 
February,  1892,  nunc  pro  tunoy  showing  the  overruling  of 
the  motion  to  reinstate  in  December,  1891. 

An  examination  of  the  Code  of  Civil  Prooednre,  and  of 
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the  decisions  of  this  court  thereunder,  shows  that  where  a 
case  is  referred,  the  findings  of  fact  by  the  referee  stand  in 
the  same  position  as  the  verdict  of  a  jury,  and  may  be  con- 
firmed and  judgment  entered  thereon,  or  may  be  set  asi<Ie 
on  a  motion  for  a  new  trial  in  conformity  with  the  practice 
in  other  cases.  (Code  of  Civil  Procedure,  art.  4  and  art.  6; 
Simpson  v.  Oregg,  6  Neb.,  237;  Light  v,  Kennard^  11  Neb.^ 
129 ;  Brown  v.  O'Brienf  4  Neb.,  195.)  Therefore,  in  con- 
sidering whether  or  not  there  was  error  in  the  action  of  the 
district  court  in  setting  aside  the  referee's  report,  we  should 
proceed  in  the  same  manner  as  if  there  had  been  a  trial  by 
jury  and  verdict  similar  to  the  report  of  the  referee,  and  a 
motion  for  a  new  trial  sustained.  While  the  limitations 
upon  the  power  of  this  court  to  review  the  action  of  a  dis- 
trict court  in  granting  a  new  trial  have  not  yet  been  very 
distinctly  defined,  the  adjudications  have  gone  far  enough  ta 
establish  these  rules :  That  in  granting  a  new  trial  a  district 
court  has  a  large  dibcretionary  power;  it  is  not  confined  ta 
a  strict  consideration  of  the  specific  grounds  urged  in  the 
motion,  but  may,  for  manifest  error  in  the  proceedings,  of 
its  own  motion,  in  the  interest  of  a  proper  administration  of 
justice,  set  aside  a  verdict  and  allow  a  new  trial;  and,  there- 
fore,  where  a  new  trial  has  been  allowed,  a  much  stronger 
showing  must  be  made  against  the  ruling  of  the  court  to 
procure  a  reversal,  than  where  a  new  trial  has  been  denied. 
The  action  of  the  court  will  not  be  reviewed  except  for 
abuse  of  discretion.  {Missouri  P.  i2.  Co.  v.  Hays,  15  Neb., 
224 ;  Bigle^'  v.  Baker,  40  Neb.,  325 ;  Weber  v.  Kirkendall, 
44  Neb.,  766.)  Examining  this  record  with  a  view  to  the 
rule  80  established,  and  not  merely  upon  a  technical  con- 
sideration of  the  reasons  assigned  in  the  motion  for  a  new 
trial,  we  find  that  the  sureties  on  the  building  bond  averred 
in  their  answer  that  after  the  building  had  been  blown 
down  the  plaintiff  had  permitted  strangers  to  remove  and 
convert  to  their  own  use  building  material  to  the  value  of 
f  2,500;  that  they  had  signed  the  bond  upon  condition  that 
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before  its  delivery  one  Mullalley  should  sign  the  same, 
and  that  this  condition  was  known  to  the  plaintiff,  and  that 
after  the  execution  of  the  bond  material  changes  bad  been 
made  in  the  building  contract,  the  performance  of  which  it 
had  been  given  to  secure,  without  the  consent  of  the  sure- 
ties. The  last  defense  is  averred  in  general  language,  but 
is  probablj  sufficiently  pleaded  unless  attacked  by  motion, 
which  was  not  done.  On  none  of  these  issues  did  the  ref- 
eree make  any  finding,  and  there  was  no  general  finding. 
It  has  been  said  that  where  the  referee  fails  to  find  certain 
issues  the  proper  practice  is  to  refer  the  case  back  with  di- 
rections to  make  a  finding.  (State  v,  Oraham,  23  Neb.,  68.) 
But  this  was""  said  in  an  original  action  in  the  nature  of 
quo  warranto  in  this  court,  and  not  in  a  case  like  this — an 
ordinary  action  at  law.  It  has  also,  we  believe,  been  the 
practice,  where  an  equity  case  hixs  been  referi^  and  the 
findings  of  the  referee  vacated,  for  the  court  itself  to  make 
findings  on  the  evidence  reported  by  the  referee ;  and  this 
practice  we  do  not  wish  to  be  understood  as  disapproving. 
The  case  before  us  is,  however,  an  action  at  law  where  a 
jury  trial  is  demandable  of  right.  It  could  not  be  referred 
except  by  consent  of  the  parties  (Code  of  Civil  Procedure^ 
sees.  298,  299),  and  the  record  showing  no  objection,  con- 
sent is  presumed.  (Hosford  v.  Stone,  6  Neb.,  378.)  But 
the  case  being  one  not  referable  except  by  consent,  if  the 
court  did  not  find  the  report  such  as  to  warrant  the  entry 
of  judgment  thereon,  we  do  not  think  it  was  any  abuse  of 
discretion  to  set  it  aside  absolutely  and  award  a  new  trial, 
although  we  would  not  say  that  that  was  the  only  proper 
practice.  It  is  stated  in  one  of  the  briefs  that  the  rep«)rt 
was  in  fact  set  aside  because  the  bill  of  exceptions^  was  not 
complete.  This  statement  is  not,  however,  borne  out  by 
the  record,  which  shows  that  it  was  set  aside  "  for  the 
reasons  stated  "  in  the  motion,  which  included  most  of  the 
oaiises  authorized  for  a  motion  for  a  new  trial.  We  can- 
not, therefore,  from  the  record,  tell  upon  which  one  the 
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<x)urt  proceeded,  and  having  found  one  reason  justifying  its 
action  it  will  not  be  disturbed. 

We  are  thus  brought  to  the  prooeedings  of  1891  and 
1892.  It  is  strenuously  argued  that  the  nunc  pro  tune 
order  was  erroneous,  not  because  it  was  not  entered  in  ac- 
cordance with  the  facts,  but  because  it  was  made  on  oral 
testimony  alone,  without  any  support  from  the  judge's 
minutes,  the  files,  or  other  entries  of  record  ;  and  cases  are 
-cited  which  hold  that  a  nunc  pro  tune  order  for  the  pur- 
pose of  supplying  the  record  must  be  based  on  some  entry 
and  cannot  be  made  to  depend  upon  oral  testimony.  We 
think  that  the  weight  of  authority  is  now  contrary  to  this 
view ;  and  that  the  action  of  the  court  was  fully  warranted 
by  our  own  decisions.  In  Garrison  v.  People,  6  Neb.,  274, 
a  criminal  case,  the  record  failed  to  show  the  finding  of 
the  indictment,  and  at  a  subsequent  term  of  the  court  a 
nunc  pro  tunc  order  was  entered  supplying  this  defect. 
This  action  was  sustained,  the  court  holding  that  a  court  of 
record  has  iluthority  to  make  an  entry  as  of  the  date  when 
it  should  have  been  made,  to  conform  to  the  facts;  and  that 
^Uhis  may  be  done  upon  the  judge's  notes  or  any  other  sat- 
isfactory evidence."  In  Sullivan  Savings  Imiitution  o. 
Clark,  12  Neb.,  578,  it  was  held  that  the  judge's  minutes 
are  prima  facie  evidence  of  the  proceedings,  but  may  be 
ahown  to  difier  from  the  judgment  actually  rendered. 
Brounilee  v.  Davidson,  28  Neb.,  786,  and  Hoagland  v.  Way, 
35  Neb.,  387,  also  assert  the  full  power  of  the  court  to 
amend  its  record  to  conform  to  the  facts.  Of  the  propriety 
of  this  rule  we  have  not  the  slightest  doubt.  The  record 
when  made  up  imports  absolute  verity.  In  collateral  pro- 
<;eeding8  and  for  purposes  of  review  in  this  court,  it  is  un- 
impeachable. This  is  an  elementary  rule  which  we  have 
had  frequent  occasion  to  enforce.  Its  existence  is  of  itself 
a  sufiBcient  reason  for  sustaining  the  power  of  the  court 
making  the  record  to  see  that  it  becomes  in  fact  what  it  is 
in  law — an  absolutely  truthful  record  of  what  in  fact  oc- 
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curred;  and  while  a  court  should  on  application  to  correct 
the  record  proceed  with  caution  for  the  purpose  of  insur- 
ing verity,  it  is  not  confined  to  any  one  class  of  evidence, 
but,  in  the  language  of  the  first  case  cited,  may  proceed  upon 
any  satisfactory  evidence.  There  was,  therefore,  no  error 
in  making  the  nwic  pro  tune  order.  Nor  can  we  say  that 
there  was  error  in  the  judgment  of  dismissal  or  in  refusing 
to  reinstate  the  case  thereafter.  We  do  not  know  from  the 
record  why  the  court  took  this  course.  It  is  true  there  was 
a  stipulation  for  a  continuance,  but  this  stipulation  may 
have  been  waived.  It  may  have  been  vacated  for  good 
cause.  {McClure  r.  Heirs  of  Sheek,  4  S.  W.  Rep.  [Tex.], 
652.)  We  have  no  bill  of  exceptions  showing  either  the 
existence  or  absence  of  such  cause.  It  is  true  that  there  is 
in  the  record  a  bill  of  exceptions  embodying  the  evidence 
on  the  motion  to  reinstate  when  called  up  in  February, 
1892;  but  this  motion  was  then  properly  overruled  by  the 
judge  on  ascertaining  that  the  same  motion  had  been  passed 
upon  at  a  former  term — in  other  words,  that  it  was  no 
longer  pending.  We  are  not  even  prepared  to  say  that  the 
rights  of  other  litigants  may  not  justify  a  court  in  sum- 
marily dismissing  a  case  for  want  of  prosecution,  in  spite 
of  such  a  stipulation,  where  it  has  stood  term  after  term 
upon  the  docket  without  progressive  action  and  an  impedi- 
ment to  other  business  of  the  court.  But  we  do  not  hold 
that  this  was  such  a  case.  We  sustain  the  judgment  of 
dismissal  upon  the  ground  that  the  record  does  not  disclose 
the  evidence  upon  which  it  was  based,  and  error  does  not 
appear. 

Judgment  affibmbd. 


Ragan,  C,  not  sitting. 
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EX  BEL.  John  Murpht.  j  oo  Torj 

FiLBD  Januabt  21,  1896.     Na  736a 

1.  BeYlew:  Suffioisnoy  of  Plbadinqs.  In  error  prooeedin^i 
this  court  will,  oo  proper  aaaigDments  of  error,  review  a  record 
to  aaoertain  whether  the  pleadings  support  the  Jndgment  ren- 
dered hy  the  district  oonrt,  although  there  was  in  that  court  no 
motion  for  a  new  trial. 

9.  Mandamus.  A  writ  of  mandamus  will  not  issue  where  it  is  not 
within  the  power  of  the  respondents  lawfully  to  perform  the 
act  sought  to  be  enforced,  or  where  the  writ  would  otherwise  be 
unaTailing. 

3b  »  Accordingly  where  an  administrative  board  is  charged 

with  the  duty  of  performing  several  acts  involving  expenditures, 
and  there  are  no  funds  available  sufficient  to  permit  the  perform- 
ance of  all,  courts  will  not  ordinarily  by  mandamus  direct  the 
board  which  act  to  perform  and  which  to  leave  unperformed. 

Error  from  the  district  court  of  Suuoders  couotj.  Tried 
'  below  before  Bates,  J. 

E.  F.  Oray,  for  plaintiffs  in  error. 

John  H.  Barry  and  H.  GHlkeson,  contra. 

Irvine,  C. 

Murphy,  a  resident  taxpayer  and  parent  of  children 
of  school  age  in  school  district  No.  34  of  Saunders  county, 
applied  to  the  district  oourt  for  a  writ  of  mandamus 
against  the  members  of  the  district  board  to  require  them 
to  purchase  and  lend  to  the  pupils  of  the  school  the  nec- 
essary text-books  for  the  pursuance  of  a  course  of  study 
therein.'  A  peremptory  writ  of  mandamus  was  allowed  by 
the  district  oourt,  and  the  respondents  bring  the  case  here  for 
review  by  petition  in  error. 
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The  relator  claimed  a  right  to  the  writ  onder  chapter  46^ 
Session  Laws  of  1891,  entitled  ''An  act  to  provide  cheaper 
text-books  and  for  district  ownership  of  the  same."  (Ses- 
sion Laws,  1891,  p.  334,  ch.  46.)  By  the  terms  of  this 
act|  district  school  boards  are  empowered,  and  it  is  made 
their  duty,  to  purchase  all  text-books  necessary  for  the 
schools  of  such  district,  and  they  are  authorized  to  enter 
into  contracts  with  publishers  for  the  purchase  of  such 
books.  The  details  of  the  act  are  not  essential  to  a  deci- 
sion of  this  case. 

A  question  of  practice  must  be  disposed  of  before  the 
merits  of  the  case  are  reached.  The  case  was  tried  in  the 
district  court  on  the  application  for  the  writ,  and  an  answer 
and  a  reply  thereto,  and  was  determined  upon  the  plead- 
ings and  upon  evidence  adduced.  There  is  no  bill  of  ex- 
ceptions, nor  was  there  filed  any  motion  for  a  new  trial. 
On  this  state  of  the  record  the  relator  contends  that  this 
court  can  only  inquire  into  the  case  for  the  purpose  of  as- 
certaining whether  the  application  stated  a  cause  of  action, 
while  the  respondents  contend  that  all  the  pleadings  can 
be  examined  for  the  purpose  of  ascertaining  whether  the' 
judgment  rendered  could  properly  be  rendered  on  such 
pleadings.  We  concur  in  the  latter  view.  In  numerous 
cases  it  has  been  held  that  rulings  made  on  the  trial  of  a 
case  cannot  be  reviewed  on  error  unless  the  record  discloses 
that  a  motion  for  a  new  trial  was  made  in  the  district  court 
and  a  ruling  obtained  thereon.  But  it  has  likewise  been 
held  that  where  a  case  tried  before  a  justice  of  the  peace 
has  been  taken  to  the  district  court  by  proceedings  in  error,  a 
motion  for  a  new  trial  in  that  court  is  not  necessary  to  obtain 
a  review  of  its  judgment  here.  {Newlove  v.  Woodward,  9Neb., 
502;  Leach  v.  Sulphen,  11  Neb.,  527;  Dreyfus  v.  Motine^ 
Milbum  &  Stoddard  Co.,  43  Neb.,  233.)  In  Ne^ove  v. 
Woodward  the  reason  is  given  that  the  matters  presented  to 
the  district  court  were  purely  questions  of  law;  and  in  Leach 
V.  Sutphen  it  is  said  that  a  motion  for  a  new  trial  is  only 
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necessary  where  qoestions  of  fact  are  tried  and  determined. 
In  O^Donohue  v.  Hendrix,  13  Neb.,  255,  it  was  held  that 
a  motion  for  a  new  trial  is  only  necessary  where  a  trial  has 
been  had^  and  that  if  the  court  has  merely  construed  the 
pleadings,  or  some  of  them,  no  motion  for  a  new  trial  is 
necessary.  The  logic  of  this  case  would  apply  as  well  to 
a  case  where  there  was  in  fact  a  trial,  but  where  the  as- 
signments of  error  relate  only  to  matters  involving  a 
construction  of  the  pleadings.  We  think  the  rule  deduc- 
ible  from  all  the  cases  is  that  a  motion  for  a  new  trial  is 
necessary  in  all  cases  in  order  to  obtain  a  review  of  any 
rulings  made  in  the  course  of,  or  in  connection  with,  the 
trial  of  the  case.  But  as  such  a  motion  only  calls  to  the 
atten£ion  of  the  court  the  proceedings  on  the  trial,  it  is  not 
necessary  for  the  purpose  of  obtaining  a  review  of  ques- 
tions not  connected  with  the  trial,  but  arising  independ- 
ently thereof.  If,  as  has  been  held,  the  question  of  the 
sufficiency  of  a  petition  to  state  a  cause  of  action  may  be 
raised  at  any  time  (Thomas  v.  Franklin,  42  Neb.,  310),  and 
if  a  motion  for  a  new  trial  is  not  necessary  to  raise  that 
question  (Sdimid  v,  Schmid,  37  Neb.,  629),  it  is  clear  that 
such  a  motion  is  not  necessary  to  raise  the  question  as  to 
whether  the  pleadings  support  the  judgment  rendered.  We 
therefore  deem  this  question  open  for  review. 

The  relator  argues,  among  other  things,  that  the  act  of 
1891,  above  referred  to,  is  unconstitutional;  but  this  ques- 
tion we  do  not  decide,  for  the  reason  that,  assuming  its  con- 
stitutionality, we  think  that  under  the  pleadings  the  writ 
should  have  been  denied.  In  the  application  there  is  a 
general  averment  that  ''the  school  district  has  at  the  pres- 
ent time  money  levied  and  on  hand  whereby  said  books 
and  supplies  may  be  purchased  and  paid  for."  The  an- 
swer denies  this  averment,  but  it  will  be  observed  that  the 
averment  is  not  broad  enough  to  show  that  there  were 
moneys  available  for  such  purpose  in  excess  of  prior  obli- 
gations of  the  district.     The  application  was  made  Sep- 
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tember  17,  1894,  and  the  answer  avers  specifically  that  of 
the  taxes  for  1893  there  remained  unpaid  only  $6.56;  that 
at  the  annual  school  meeting  held  in  June,  1894,  there  was 
voted  a  tax  of  one  mill  to  pay  interest  on  bonds,  all  of  which 
would  be  necessary  for  that  purpose,  and  also  a  tax  of  six 
mills,  nominally  for  a  building  fund,  but  intended  to  be 
used  to  pay  teachers,  fuel  bills,  and  incidental  expenses,  and 
that  no  other  tax  had  been  voted  or  levied ;  that  the  as- 
sessed valuation  of  the  district  was  $28,860,  whereunder  the 
six-mill  tax  would  yield  only  $173.16;  that  the  state  ap- 
portionment made  in  June,  1894,  was  $70.62,  all  of  which 
had  been  paid  out;  that  the  money  in  the  hands  of  the 
county  treasurer  to  the  credit  of  the  district  was  $14.95; 
that  the  money  in  the  hands  of  the  district  treasurer 
was  $47.40,  $30  of  which  had  been  drawn  against,  but  not 
yet  paid,  and  that  the  state  apportionment  to  be  made  in 
June,  1895,  would  be  $67.76;  that  these  items  constituted 
the  entire  resources  of  the  district,  and  that  against  soch 
resources  the  district  had  contracted  to  pay  a  teacher  the 
sum  of  $280 ;  that  the  expense  for  fuel  would  be  $68,  and 
for  cleaning  and  repairs  not  less  than  $10 ;  that  no  tax  bad 
been  voted  or  appropriation  made  to  buy  text-books,  but 
on  the  contrary  a  proposition  to  make  a  levy  for  such  pur- 
pose had  at  the  annual  meeting  been  defeated;  that  there 
were  in  the  district  attending  school  fifty-five  pupils,  and 
that  to  supply  them  with  text-books  would  cost  $2  each. 
The  reply  denies  that  there  were  fifty-five  pupils,  and  al- 
leges that  there  were  but  thirty-two,  and  that  it  would  cost 
only  $1  per  pupil  to  furnish  books.  It  also  denies  that 
fuel  would  cost  $68,  but  does  not  allege  what  it  would  cost. 
The  reply  contains  no  other  denial.  It  is  unnecessary  to 
consider  whether  any  part  of  the  six-mill  levy  for  building 
purposes  could  be  devoted  to  text-books.  It  is  very  dear 
that  no  portion  of  the  state  apportionment  could  be  appro- 
priated to  any  other  purpose  than  the  payment  of  teachers' 
wages.  (Compiled  Statutes,  sec  8,  ch.  79,  sub.  5.)     In  any 
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view  of  the  resources  of  the  district  as  disclosed  by  the 
pleadings,  it  is  perfectly  clear  that  there  were  no  funds 
available  after  paying  salary  of  teacher,  fuel  bills,  and  nec- 
essary incidentals  wherewith  to  buy  text-books.  If  the  act 
of  1891  be  in  all  respects  valid,  and  if  it  be  mandatory  in 
requiring  the  purchase  of  text-books,  still  no  writ  should 
issue  in  this  case.  A  writ  of  mandamiM  will  not  issue 
where  it  is  not  within  the  power  of  the  respondents  law- 
fully to  comply  therewith,  or  where  it  would  otherwise  be 
unavailing.  Where  an  administrative  board  is  confronted 
with  the  duty  of  performing  several  acts  involving  expendi- 
tures, and  there  are  no  funds  available  sufficient  to  per- 
mit the  performance  of  all,  some  duty  must  be  left  unper- 
formed, and  ordinarily  the  courts  will  not  by  mandamus 
direct  the  hoard  which  one  it  shall  perform  and  which 
leave  unperformed.  (See  Young  v.  Lane^  43  Neb.,  812.) 

RiCVfiRSED  AND   BEMA.NDED, 


CrrY  National  Bane  of  Hastings  v.  Joseph 
Thomas,  Trustee. 

Filed  January  21, 1896.    No.  8050. 

1.  Bill  of  Exoeptions.    When  a  bill    of  exoeptioDs  has  been 

qaasbed  it  cannot  be  afterwards  considered  for  any  parpose  in 
the  case.    Jones  v,  Wolfe,  42  Neb.,  272,  followed. 

2.  Beview  Without  Bill  of  Exceptions :  Instbuctions.    In 

reTiewing  a  jndgment  on  petition  in  error  witbont  a  bill  of  ex- 
oeptions this  court  is  necessarily  confined  in  an  examination  of 
instrnctions  to  an  inquiry  whether  the  instructions  given  could 
under  any  circumstances  be  properly  given  under  the  pleadings. 
The  refusal  of  instructions  cannot  be  reviewed. 

3.  InBtructions :  Habhless  E&bob.    The  repetition  of  a  propo- 

sition of  law  in  the  court's  charge  is  not  reversible  error  unless 
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it  be  made  to  appear  that  the  defeated  party  was  pr^ndioed 
thereby. 

4.  Estoppel :  Plbadino.  A  party  entitled  to  an  estoppel  need  not 
in  al  1  cases  formal  ly  plead  the  estoppel.  If  the  facts  constitnting 
the  estoppel  are  in  any  way  sufficiently  pleaded,  he  is  entitled 
to  the  benefit  of  the  law  arising  therefrom. 

6.  Negotiable  InBtrumentB :  Posssssion:  Eyidencb.  Posses- 
sion of  instruments  negotiable  by  delivery  is  prima  fade  evi- 
denoe  of  ownership. 

6.  Banks  and  Banking :  Guaranty  bt  Pbesident:  Nbootia- 

BLE  Instruments.  ▲  person  purchasing  Negotiable  paper 
from  the  president  of  a  bank,  with  a  guaranty  of  payment  exe- 
cuted by  the  president,  is  justified  in  relying  on  the  president's 
representation  that  the  paper  belonged  to  the  bank,  and  the 
bank  is  bound  by  his  representation  to  that  effect,  at  least 
where  the  transaction  occurred  in  the  banking  house,  and  while 
the  president  was  apparently  engaged  in  performing  his  duties 
as  such  officer. 

7.  Instructions:  Review.    Certain  instructions   examined,  and 

held  not  erroneous  as  applied  to  the  case  under  consideration. 

Error  from  the  district  court  of  Adams  county.  Tried 
below  before  Beall,  J. 

M,  A.  Hartigan,  for  plaintiff  in  erron 

•    Cappa  4c  Stevens,  contra. 

Irvine,  C. 

This  case  was  before  the  court  in  1894  and  the  judgment 
of  the  district  court  therein  was  reversed.  (Thomas  v.  City 
Nat  Bank  of  Hastings,  40  Neb.,  601.)  On  a  new  trial  in 
the  district  court  there  was  a  verdict  followed  byjudgment 
for  the  plaintiff.  This  judgment  the  bank  seeks  to  reverse; 
The  former  report  of  the  case  contains  a  sufficient  state- 
ment of  the  facts,  except,  perhaps,  as  to  some  minor  feat- 
ures which  will  be  mentioned  in  the  course  of  the  opinion. 

The  report  contains  wlmt  purports  to  be  a  bill  of  excep- 
tions; but  this  was,  on  motion  of  Thomas,  quashed  at  the 
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last  term  of  court.  The  bank  ooDtends  that,  Dotwithstand- 
ing  this  order,  on  the  authority  of  8coU  v.  Watdeck^  11  Neb., 
625,  and  City  of  Seward  v.  Klenk,  27  Neb.,  615,  and  30 
Neb.,  775,  we  may  still  look  into  this  bill  of  exceptions  for 
the  purpose  of  ascertaining  whether  the  verdict  is  supported 
by  the  evidence.  Such  a  practice  is,  however,  contrary  to 
reason,  and  has  for  a  long  time  been  rejected  by  this  court 
The  case  of  Jones  v.  Wolfe^  42  Neb.,  272,  distinctly  disap- 
proves of  the  rule  stated  in  the  cases  cited,  and  must  be 
taken  as  definitively  establishing  the  doctrine  that  when  a 
bill  of  exceptions  has  been  quashed  it  can  be  no  further 
considered  for  any  purpose.  There  being  now  no  bill  of 
exceptions,  npne  of  the  assignments  of  error  is  open  for 
consideration,  which,  for  examination,  requires  the  existence 
of  such  a  bill.  The  petition  in  error  contains  no  assign- 
ments other  than  these,  except  those  relating  to  the  instruc- 
tions. Of  these  it  is  obvious  that  we  cannot  consider  those 
relating  to  the  refusal  of  instructions,  because  no  matter  how 
dearly  correct  such  instructions  may  be  as  abstract  state- 
ments of  law,  their  refusal  was  proper  unless  they  were  ap- 
plicable to  the  evidence  adduced ;  and  whether  or  not  they 
were  so  applicable  we  cannot  determine  without  a  bill  of 
exceptions.  Furthermore,  in  examining  the  instructions 
given,  in  the  absence  of  a  bill  of  exceptions  we  must  pre- 
sume that  they  were  applicable  to  the  evidence,  and  could 
only  reverse  the  judgment  for  error  in  giving  instructions, 
if  such  instructions  could  not,  under  any  circumstances 
under  the  pleadings,  be  otherwise  than  prejudicially  erro- 
neous. We  therefore  confine  our  examination  of  the  case 
to  the  limits  stated. 

The  charge  of  the  district  court  was  very  long.  The 
instructions  were  evidently  prepared  and  requested  by 
counsel.  It  followed  that  several  instructions,  stating  in 
substance  the  same  proposition  of  law,  but  in  varying  lan- 
guage, having  been  submitted,  the  court  in  several  instances 
gave  the  whole  group  of  such  instructions,  so  that  the 
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charge  is  open  to  the  oriticiBm  of  annecessarily  reiteratiog 
the  same  general  proposition,  and  it  is  attacked  for  that 
reason.  It  has,  however,  been  established  that  the  repeti- 
tion of  a  proposition  of  law  in  several  instructions  is  not 
reversible  error  unless  it  be  made  to  appear  that  the  fiust  of 
such  repetition  was  prejudicial  to  the  defeated  party.  {Hilt 
V.  SlaUj  42  Neb.,  603;  CarleUm  v.  State,  43  Neb.,  373; 
Qran  v.  Houston,  45  Neb.,  813.)  We  think  this  case  falls 
within  the  rule  stated.  It  will  be  unnecessary  to  quote  at 
length  each  of  the  instructions  which  the  bank  attacks. 
Attack  is  not  made  upon  the  form  of  language  employed, 
but  upon  the  proposition  of  law  submitted ;  and  we  shall, 
for  the  most  part,  consider  those  propositions  without  ref- 
erence to  the  specific  instruction  or  instructions  in  whidi 
they  were  embodied. 

One  of  the  defenses  was  that  the  notes  sued  on  were  se- 
cured by  mortgage  and  that  another  action  was  pending  to 
foreclose  the  mortgage.  By  one  of  the  instructions  the 
jury  was  told  that  both  remedies  might  be  pursued  at  the 
same  time.  This  as  a  general  abstract  statement  of  law 
would  be  incorrect  {Meehan  v.  First  Nat.  Bank  of  Fatrfiddj 
44  Neb.,  213);  but  we  cannot  learn  without  a  bill  of  ex- 
ceptions whether  the  proof  showed  a  state  of  affairs  within 
the  rule  announced  in  the  case  cited,  or  even  whether  there 
was  any  proof  in  support  of  the  plea.  Error,  therefore, 
much  less  prejudicial  error,  does  not  appear. 

In  several  of  the  instructions  the  jury  was  told  that  if 
certain  other  facts,  not  necessary  to  here  mention,  should 
be  found,  then  the  plaintiff  might  recover,  although  Bost- 
wick,  the  president  of  the  bank,  had  converted  the  proceeds 
of  the  sale  of  the  notes  to  his  own  use,  and  had  thereby 
defrauded  the  bank.  These  instructions  are  attacked  on 
the  ground  that  the  bank  had  pleaded  no  such  matter  in 
defense,  and  that  the  instructions  were,  therefore,  not 
within  the  issues.  But  many  things  may  develop  on  the 
trial  not  directly  pertinent  to  the  issues,  and  which  a  jury 
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might  conBider  pertinent  in  the  absence  of  an  instruction 
that  they  shonld  be  disregarded.  In  such  cases  it  is  proper 
for  the  trial  court  to  direct  the  jury  to  disregard  such  mat- 
ters. For  all  that  appears  from  the  record  these  instruc- 
tions were  of  this  character. 

The  fourth  instruction  was  to  the  effect  that  if  on  or 
about  May  10,  1889,  the  bank  purchased  from  Paul  the 
notes  in  action  and  placed  to  Paul's  credit  the  sum  of 
$9,625  in  payment  for  said  notes,  and  if,  on  or  about  May 
18,  the  bank  sold  said  notes  to  the  plaintiff  for  $10,300, 
paid  by  plaintiff  to  the  bank,  and  the  bank  retained  for  its 
own  use  $775  of  said  money,  then  the  verdict  should  be 
for  the  plaintiff.  The  objection  urged  to  this  instruction 
is  that  it  held  the  bank  liable  for  the  whole  amount  of  the 
notes,  provided  the  jury  found  that  it  received  the  benefit 
of  $775  only;  but  in  view  of  the  issues  the  instruction 
was  correct  The  plaintiff  alleged  a  sale  of  the  notes  by 
Paul  to  the  bank  and  a  resale  with  contract  of  guaranty 
by  the  bank  to  the  plaintiff.  One  of  the  defenses  was  that 
the  bank  never  owned  the  notes ;  that  they  were  not  sold 
by  the  bank,  but  by  Bostwick,  for  the  benefit  of  himself 
and  others,  and  that  Bostwick  had  no  authority  to  execute 
the  guaranty.  When  we  read  this  instruction  we  find  it 
told  the  jury  that  if  the  bank  bought  the  notes  and  paid  Paul 
$9,626  therefor,  or  rather  by  credit  on  his  account  became 
his  debtor  for  that  sum,  and  if  it  then  sold  the  notes  for 
$10,300,  and  retained  for  its  own  use  $775,  which  was  the 
difference  between  the  purchase  and  selling  price,  it  was 
liable.  We  must  assume  that  the  evidence  warranted  an 
instruction  restricting  the  inquiry  to  this  class  of  facts ; 
and  if  so,  such  a  transaction  would,  under  the  former 
opinion  in  this  case,  be  a  ratification  of  Bostwick's  act  and 
charge  the  bank  upon  the  guaranty.  The  amount  of  profit 
realized  by  the  transaction  would  not  affect  the  liability. 
Closely  allied  to  the  question  just  considered  is  the  conten- 
tion that  some  of  the  instructions  are  erroneous  in  sub- 
59 
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xnitting  a  question  of  estoppel  to  the  jury  when  none  was 
pleaded.  What  counsel  conceive  to  present  a  case  of  es- 
toppel grows  oot  of  the  facts  referred  to  in  the  instraction 
last  criticised,  and  also  out  of  the  fact  that  the  bank  had 
made  Bostwick  its  president  and  clothed  him  with  appar- 
ent anthority  to  make  the  contract  sued  on*  It  is  not  true 
that  in  all  cases  to  be  available  an  estoppel  must  be  strictly 
pleaded  as  such.  The  rule  is  that  where  the  pleadings  pre- 
sent the  opportunity  the  particular  facts  relied  on  as  con- 
stituting an  estoppel  niust  be  pleaded.  All  these  facts  are 
pleaded,  and  we  think  the  plaintiff  is  entitled  to  the  bene- 
fit of  the  law  arising  therefrom,  although  he  did  not  by 
reply  collate  them  anew  and  replead  them  avowedly  by 
way  of  estoppel. 

In  two  instructions  the  jury  was  told  that  the  authority 
of  Bostwick  to  execute  the  guaranty  was  conclusively  pre- 
sumed, and  this  statement  is  attacked.  It  was  held  on  the 
former  hearing  that  the  authority  of  the  president  to  exe- 
cute the  guaranty  would  be  conclusively  presumed  in  favor 
of  a  purchaser  without  notice  to  the  contrary.  This  rule 
was  laid  down  with  reference  to  the  facts  of  the  case,  and 
was  derived  from  PeopU^s  Bank  of  BelleviUe  v.  Manu- 
faoturera  Nat.  Bank,  101  U.  S.,  181.  In  both  of  the  in- 
structions  given  the  general  statement  attacked  was  coupled 
with  other  elements  confining  the  rule  within  the  limit 
stated  in  the  former  opinion,  and  it  was  therefore  not  er- 
roneous. 

The  jury  was  instructed  that  possession  of  n^otiable 
instruments  is  prima  facie  evidence  of  ownership.  In 
another  instruction  this  was  qualified  with  the  further 
requirement  that  such  instruments  should  be  in  form 
negotiable  by  delivery.  These  statements  were  made  in 
connection  with  instructions  in  regard  to  plaintiff's  right  to 
presume  that  the  bank  was  the  owner  of  the  paper.  It  is 
settled  that  in  an  action  upon  an  instrument  n^otiable  by 
delivery,  possession  is  prima  facie  evidence  of  ownership 
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{McDonald  v.  Aufdengarten^  41  Neb.,  40),  and  the  purr 
chaser  of  paper  is  certainly  warranted  in  acting  upon  evi« 
dence  which  is  sufficient  in  a  court  of  justice. 

Another  statement  in  the  instructions,  two  or  three  times 
repeated,  calls  for  closer  examination.  It  is,  in  effect,  that 
although  the  notes  were  not  the  property  of  the  bank, 
plaintiff  may  recover,  provided  Bostwick,  the  president  of 
the  bank,  represented  that  the  bank  owned  the  notes,  if  the 
plaintiff  bought  them  relying  on  that  representation  and 
remitted  the  purchase  money  to  the  bank.  The  bank  had 
no  aathority  to  guaranty  the  payment  of  the  paper  except 
in  course  of  its  banking  business.  It  had  no  authority  to 
execute  such  a  guaranty  for  the  accommodation  merely  of 
others.  It  had  authority  to  buy  commercial  paper  and  sell 
it;  and  in  connection  with  the  sale  to  guaranty  its  payment. 
{Thomas  v.  City  National  Bank  of  Hastings,  supra.)  The 
argument  is  that  while  Bostwick  might  bind  the  bank,  al- 
though without  special  autiiority  so  to  do,  in  dealing  with 
the  bank's  property,  he  could  not  bind  the  bank  by  con* 
tracts  made  in  its  name  on  matters  not  connected  with  its 
business;  and  that  his  representation  and  declarations  were 
not  sufficient  in  a  particular  transaction  to  establish  the  fact 
that  that  transaction  was  on  behalf  of  the  bank,  and  that 
its  subject-matter  was  the  bank's  property,  nor  were  they 
sufficient  to  justify  the  plaintiff  in  believing  so.  This  ques- 
tion is  by  no  means  new,  and  has  not  met  an  entirely  uni- 
form solution  by  the  courts;  but  we  take  it  that  the  better 
doctrine  is  that  in  such  a  case,  where  one  of  two  innocent 
persons  must  suffer  through  the  misfeasance  of  the  agent 
of  one,  that  one  who  has  placed  the  agent  in  a  position  to 
perpetrate  the  fraud  must  suffer.  This  general  rule  will 
hardly  be  controverted.  {Hem  v.  Nichols,  1  Salk.  [Eng.], 
289,  and  many  other  cases.)  It  has  been  applied  to  cases 
like  the  present.  Thus,  in  Houghton  v.  First  Nat.  Bank  of 
Elkhom,  26  Wis.,  663,  the  case  was  very  much  like  that 
before  us,  and  the  court  hel  1  the  bank  bound  by  the  repre- 
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aentatioD  of  the  cashier  indorsiDg  the  paper,  that  it  be- 
longed to  the  bank.  North  River  Bank  o.  Aymar^  3  Hill 
[N.  Y.],  262,  and  Bank  of  Genesee  v.  Fatehin  Bank,  19 
N.  T.,  312,  are  equally  in  point,  while  the  same  principle 
is  recognized,  but  under  more  different  facts,  in  Farmers  & 
Mechanics  Bank  v.  Butchers  &  Drovers  Bank,  14  N.  Y., 
623,  16  X.  Y.,  125;  OUy  Bank  of  New  Haven  v.  Ferkin, 
29  N.  Y.,  654 ;  Bank  of  State  of  New  York  v.  Bank  of  the 
State  of  Ohio,  29  N.  Y.,  619.  The  principle  is  also 
impliedly  recognized  in  West  St.  Louis  Savings  Bank  v. 
Farmeleey  3  Dill.  [U.  8.],  403,  95  U.  S.,  557,  although  in 
the  last  case  the  bank  was  held  not  liable,  because  from  the 
form  of  the  note  and  from  facts  within  plaintiff ^s  knowl- 
edge he  was  charged  with  notice  that  the  paper  was  that  oi 
the  cashier  and  not  that  of  the  bank.  It  may  be  that  the 
representations  of  the  president  at  all  times  and  at  all 
places  would  not  bind  the  bank  upon  this  question;  but 
again  we  must  indulge  the  presumption  in  favor  of  the  cor- 
rectness of  the  instruction.  If  the  representations  were 
made  in  the  banking  house  while  the  president  was  appar- 
ently engaged  in  performing  his  duties  as  such  officer,  we 
have  no  doubt  that  the  plaintiff  was  justified  in  relying  on 
his  representation  so  made  that  the  bank  owned  the  note. 
No  other  arguments  are  advanced  calling  for  special  no- 
tice here. 

Judgment  affibiced. 


Edward  Haubrock  et  al.  v.  Abraham  Loeb. 

FiLBD  January  22,  1896.    No.  5901. 

Conflicting  Evidenoe:  Review.  When  the  record  prasente 
questioos  of  fact  only,  aa  to  which  the  evidenoe  is  oonfltetingi 
and  apparently  evenly  balanced,  a  yeidiet  or  finding 
thereon  will  not  be  diatnrbed  by  this  court 


Vol.  46]         JANUARY  TERM,  1896.  869 


Hanbrock  y.  Loeb. 


Error  from  the  district  court  of  Adams  county.    Tried 
below  before  Beall,  J. 

A.  H,  Botoen,  for  plaintiffs  in  error. 

Cappa  &  Stevens^  contra. 

Post,  C.  J. 

This  action  originated  before  a  justice  of  the  peace  for 
Adams  county,  where  tbedefeudant  in  error  sued  to  recover 
upon  a  note  alleged  to  have  been  executed  by  the  defend- 
ants below,  plaintiffs  in  error,  to  one  George  S.  Clute.  .  It 
was  from  thence  taken  by  appeal  to  the  district  court  for 
said  county^  where  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff  therein,  and  which  it 
sought  to  reverse  by  means  of  this  proceeding.  In  the 
petition  below  is  alleged  the  execution  of  \he  note  and 
the  purchase  thereof  by  the  plaintiff,  for  value,  before  ma- 
turity in  the  usual  course  of  business.  The  auswer  is  a 
general  denial.  The  judgment  is  assailed  in  this  court 
upon  the  sole  ground  that  the  evideuce  fails  to  establish 
the  execution  of  the  note  sued  on. 

Two  witnesses,  Clute,  the  payee  above  named,  and  one 
Bickford,  testified  positively  to  the  signing  and  delivering 
of  the  note  in  their  presence,  and  were  to  some  extent  cor- 
roborated by  the  witnesses  Hamen  and  Slaker,  who  identified 
the  disputed  signatures  as  genuine  from  personal  acquaint- 
ance with  the  writing  of  the  defendants,  and  also  from  com- 
parison with  their  acknowledged  signatures.  The  defend- 
ants on  the  other  hand  denied  the  execution  of  the  note,  but 
admitted  the  signing  of  some  paper  at  the  time  to  which 
reference  was  made  by  the  plaintiff's  witnesses.  The  find- 
ing of  the  jury,  based  upon  the  conflicting  evidence  above 
stated,  must,  in  this  proceeding,  be  regarded  as  conclusive. 
The  rule  which  governs  in  like  controversies  has  been 
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many  times  asserted  by  this  ooart  and  is  fittingly  illustrated 
by  the  ease  at  bar.  We  discover  no  error  in  the  record 
and  the  judgment  is  accordingly 

Affirmed. 


Omaha  Loan  &  Trust  Company,  APPELiiAsr,  v. 
Lars  Hanson  et  al.,  appellees. 

Filed  January  22,  1896.    No.  6941. 

1.  TTsuxy.  Where  by  the  terms  of  a  promisBory  note  it  Is  proTided 
that  it  shall  bear  interest  nntil  matnritj  at  a  giren  rate,  and 
thereafter  at  a  higher  lawfnl  rate,  sach  contract  is  not  nsarioos^ 
nor  is  the  agreement  fbr  the  higher  rate  of  interest  after  rnata* 
rity  a  mere  penalty. 

dL  Interest.  It  is  the  daty  of  the  court  in  computing  the  amoont 
due  on  sueh  an  instrument  to  allow  interest  nntil  maturity  at 
the  lower  rate  and  thereafter  at  the  higher  rate. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Walton,  J. 

Francis  A.  Brogan^  for  appellant. 

J".  W.  Rogers,  contra. 

Post,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county,  the  only  question  presented  by  the  record 
being  the  validity  of  a  provision  of  a  promissory  note  fbr 
the  payment  of  interest  at  six  per  cent  per  annum  until 
maturity,  and  at  a  rate  of  ten  per  cent  thereafter.  The 
identical  question  was  considered  in  Havemeyer  9.  PatU^  45 
Neb.,  373,  in  which,  overruling  Richardson  v.  Campbell,  34 
Neb.,  181,  the  validity  of  the  foregoing  provision  was  sus- 
tained.    The  decree  of  the  district  court  will  accordingly 
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be  reversed  and  the  cause  remanded^  with  directions  to  com- 
pnte  interest  in  accordance  with  the  rule  .herein  approved. 


Reversed. 


46    871 
53    579 


Albert  E.  MoKinney  et  ai*  v.  E.  L.  Hopwood. 

Filed  Januabt  22, 1896.    No.  5987. 
Directing  Verdict:  Nbgotiablx  Ikstbuments:   Ck>ir8iDBBA- 

TIOK:  SnBSTljSHIF:  LlABILITT  OF  tf  ABBIBD  WOMAN.     Where 

the  eTidenoe  in  a  case  is  such  that  had  a  finding  been  made 
thereon  by  the  jury  for  plaintiff,  it  wonld  hare  been  snffloiently 
enstained,  it  is  error  for  the  ooort  to  direct  a  Terdict  for  defend- 
ant. 

Ebrob  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Holgomb,  J. 

It.A.  Moore,  for  plaintiffs  in  error: 

In  the  argument  reference  was  made  to  the  following 
cases:  Eckman  v.  SooU,  34  Neb.,  817 ;  Bowen  v.  FoaSf  28 
Neb.y  373;  Slate  Savings  Bank  of  SL  Joseph  v.  SoMf  10 
Neb.,  86;  Webb  v.  HoselUm,  4  Neb.,  308;  Davis  v.  First 
Nat  Bank  of  Cheyenne^  6  Neb.,  245;  Gfregory  v.  HarUey,  6 
Neb.,  356;  Grant  v.  Oropsey,  8  Neb.,  205. 

Thompson  &  Oldham^  contra. 

Harbison,  J. 

Plaintiffs  commenced  this  action  in  the  district  court  of 
Buffalo  county  to  recover  the  amount  alleged  in  the  petition 
filed  to  be  due  them  on  a  promissory  note  executed  and  de- 
livered to  them  by  the  defendants.  E.  L.  Hopwood,  of 
defendants,  answered  and  admitted  the  execution  and  de- 
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livery  of  the  note  to  plaintiffs,  and  alleged  further  that  she 
BO  executed  it  as  surety  for  her  husband,  and  that  person- 
ally she  did  not  receive  any  benefit  from  signing  i^  nor 
was  her  separate  property  benefited  thereby ;  that  the  note 
was  made  for  the  amount  of  a  judgment  in  favor  of  plaint^ 
iffs  against  her  husband  upon  an  indebtedness  incurred  by 
him  in  the  purchase  of  certain  goods  and  merchandise  of 
plaintiffs,  and  that  the  transaction  out  of  which  the  indebt- 
edness ar6se  and  the  obtaining  of  judgment  thereon  oo* 
curred  at  a  time  prior  to  her  marriage  to  her  oo-defendanU 
A  reply  was  filed  by  plaintiff  and  a  trial  of  the  issues  had 
to  the  court  and  a  jury.  At  the  dose  of  the  introduction 
of  the  testimony,  the  trial  judge,  on  motion  of  counsel  for 
K  L.  Hopwood,  instructed  the  jury  that  "  Under  the  law 
and  the  evidence  introduced  in  the  action  the  plaintiff  can- 
not recover  against  the  defendant  E.  L.  Hopwood,  and 
your  verdict  will  therefore  be  in  her  favor,"  etc.  The 
jury  followed  the  direction  of  the  court  and  returned  a  ver- 
dict in  favor  of  Mrs.  Hopwood,  in  accordance  with  whidi 
judgment  was  rendered  in  her  favor.  The  plaintiffi  have 
prosecuted  error  proceedings  to  this  court 

The  main  contention  of  counsel  for  plaintiffs  is  that  there 
was  evidence  in  relation  to  Mrs.  Hopwood's  signing  the 
note  in  suit  and  a  consideration  for  her  so  doing  which 
should  have  been  submitted  to  the  jury  for  its  deliberation, 
consequently  the  action  of  the  trial  court  in  directing  a 
verdict  for  her  was  erroneous.  It  will  be  remembered  that 
the  answer  of  Mrs.  Hopwood,  as  we  have  hereinbefore 
mentioned  it,  contained  an  allegation  that  the  consideration 
for  the  note,  upon  which  suit  was  brought,  was  the  release 
of  a  judgment  against  her  husband  which  had  been  recov- 
ered before  she  became  his  wife.  There  was  testimony  in- 
troduced which  tended  to  prove  that  Mrs.  Hopwood,  at  the 
time  of  the  execution  of  the  note  in  suit,  held  title  to  cer- 
tain real  estate  which  had  formerly  belonged  to  her  hus- 
band, and  belonged  to  him  at  the  date  the  judgment  alluded 
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to  was  rendered,  and  the  jadgment  created  at  least  an  ap- 
parent lien  on  the  property ;  that  Mrs.  Hopwood  desired 
and  was  n^otiating  with  parties  for  the  purpose  of  obtain- 
ing a  loan  to  be  secured  by  mortgage  on  the  real  estate,  and 
that  such  parties  requested  that  a  release  of  the  judgment 
be  secured  before  completing  the  loan,  and  that  it  was  not 
finally  closed  until  after  the  release  of  the  judgment,  which 
was  procured  by  the  execution  and  delivery  of  the  note 
which  is  the  subject  of  this  action.  If  it  became  necessary, 
in  order  to  secure  the  loan,  that  the  judgment  be  released, 
and  Mrs.  Hopwood  attached  her  signature  to  a  note,  the 
amount  of  which  was  made  up  of  the  substance  of  the 
judgment,  and  delivered  the  same  to  parties  owning  the 
judgment,  and  thereby  procured  the  release  and  was  thus 
enabled  to  make  the  loan,  it  was  a  sufficient  consideration 
moving  to  her  to  bind  her  for  the  payment  of  the  note. 
The  testimony  introduced  in  the  effort  to  establish  the  con- 
nection between  the  giving  of  the  note  and  the  release  of 
the  judgment,  and  the  necessity  of  the  latter  in  effecting 
the  loan,  was  somewhat  inconclusive  and  unsatisfactory,  but 
we  think  was  sufficient  to  have  sustained  a  finding  in  favor 
of  plaintiffs  had  the  evidence  been  submitted  to  the  jury, 
and  from  its  consideration  it  had  so  determined.  This 
being  true,  it  was  error  not  to  allow  the  jury  to  deliberate 
upon  it,  and  to  direct  a  verdict,  as  was  done  by  the  trial 
judge.  It  follows  that  the  judgment  must  be  reversed  and 
the  case  remanded. 


Beyersed  and  remanded. 
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Christian  Specht  v.  R  Stevens  &  Son  et  ai^, 
APPELLEES,  Impleaded  with  Fibst  Methodist 
Episcopal  Ohubch  of  Omaha,  appellant. 

FiLXO  Javuabt  23,  1886.     Na  6849. 

1.  Meohaiiios*  Liens :  Ck>NTBAOTB.  The  contract  under  whieh  the 
sabcontractor  famished  material  and  performed  labor,  en  ac- 
count of  which  he  filed  the  lien  sought  to  be  foreclosed  in  this 
case,  held  not  such  a  written  contract  as  is  contemplated  hj  the 
provisions  of  section  3,  chapter  64,  Compiled  Statutes,  in  regard 
to  mechanics'  liens,  wherein  it  states:  "  When  any  labor  has  been 
done  or  materials  furnished  as  proTided  on  a  written  contract 
the  same,  or  a  copy  thereof;  shall  be  filed  with  the  aoooont  heraia 
required." 

8.  : :  Eyidkkob.    The  OTidenoe  examined,  and  kdd  to 

sustain  the  decree  of  the  district  court  except  as  to  one  item,  in 
which  particular  it  is  modified,  and,  as  modified,  affirmed. 

Appeal  from  the  district  court  of  Douglas  countj. 
Heard  below  before  Ibvine,  J. 

Breckenridg€f  Breokenridge  &  Orofooty  for  appellant 

ScKomp  A  Cormm^  Blair  A  Ooas^  and  I^nnidiffA  P<^9^ 
contra. 

Harrison,  J. 

This  action  was  instituted  by  Christian  Specht  to  fore- 
close a  mechanic's  lien  upon  lots  3  and  4,  in  block  80,  in 
the  city  of  Omaha,  and  the  church  building  standing 
thereon,  all  owned  by  the  First  Methodist  Episcopal  Church 
of  Omaha.  R.  Stevens  &  Son,  of  defendants,  were  the 
contractors  who  built  the  church.  Mickel,  Biley  A  Go., 
also  of  defendants,  were  subcontractors  of  R.  Stevens  & 
Son,  the  contract  of  Mickel,  Riley  &  Co.  being  for  the  ma- 
terial and  labor  for  the  erection  of  the  brick  portion  of  the 
building,  and  for  a  balance  alleged  to  be  due  the  firm  on 
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account  of  snch  labor  and  material^  it  filed  a  statement  and 
claim  of  lien  upon  the  property  of  the  church  society  and 
assigned^  of  the  amounts  which  it  was  claimed  was  the 
firm's  due,  |2,281.22  to  the  First  National  Bank  of  Omaha, 
and  any  further  sum  due  it  on  the  account  and  lien,  to  the 
Chicago  Lumber  Company.  During  the  progress  of  the 
suit  a  settlement  was  made  with  the  plaintiff  and  the  case 
dismissed,  but  it  was  afterwards  reinstated  in  so  far  as  it 
involved  the  cross-bill  of  the  First  National  Bank.  After 
this  occurred,  and  before  the  trial,  the  Chicago  Lumber 
Company  re-assigned  the  lien,  to  the  extent  it  had  received 
an  assignment  of  it,  to  Mickel,  Riley  &  Co.,  who  were 
allowed  to  enter  an  appearance  and  file  a  cross-petition 
praying  for  a  foreclosure  in  favor  of  the  firm  of  this  part 
of  the  lien.  The  Kennard  Glass  &  Paint  Company  did 
not  appear  in  the  cause.  The  controversy  in  the  case  was 
in  respect  to  the  validity  of,  and  the  amount  due  upon  the 
one  lien, — that  filed  by  Mickel,  Riley  &  Co.  Its  enforce- 
ment was  sought  by  the  party  in  whose  name  it  was  origi- 
nally filed,  and  the  First  National  Bank,  and  was  contested 
by  the  church  organization  and  R.  Stevens  &  Son,  the 
principal  contractors.  A  trial  of  the  issues  resulted  in  a 
decree  in  favor  of  the  First  National  Bank,  establishing 
the  lien  and  fixing  the  amount  due  at  the  sum  of  |2,363.08 
and  granting  its  foreclosure.  From  this  decree  the  church 
organization  has  prosecuted  this  ap|)eal. 

When  the  papers  filed  by  Mickel,  Riley  &  Co.  to  per- 
fect a  Hen  were  offered  in  evidence,  the  attorneys  who  ap- 
peared on  behalf  of  the  church  society  objected  to  them,  as 
immaterial,  irrelevant,  and  incompetent,  for  the  reason  that 
the  affidavit  shows  that  it  is  based  upon  a  written  contract, 
and  no  copy  of  the  contract  was  attached  to  the  paper.  It 
is  argued  that  in  section  3  of  chapter  64  of  the  Compiled 
Statutes,  in  relation  to  mechanics'  liens,  it  is  provided : 
''  When  any  labor  has  been  done  or  material  furnished  as 
provided  on  a  written  contract,  the  same,  or  a  copy  thereof, 
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shall  be  filed  with  the  aocoant  herein  required/'  and  that 
this  is  mandatory,  and  if  the  labor  is  performed  or  mate- 
rials furnished  pursuant  to  the  terms  of  a  contract  reduced 
to  writing,  and  no  copy  of  the  contract  attached  to  the  pa* 
pers  filed  to  establish  the  lien  of  record,  it  is  not  perfected 
by  such  filing^and  the  account  and  accompanying  affidavit 
were  not  competent  as  evidence  of  a  perfected  statutory  lien. 
We  do  not  think  that  the  facts  in  regard  to  the  contract  be- 
tween R.  Stevens  &  Son,  the  contractors,  and  Mickel,  Siley 
&  Co.,  subcontractors,  being  a  written  one,  within  the  mean- 
ing of  the  portion  of  the  statutes  in  reference  to  such  con- 
tracts, and  the  necessity  of  a  copy  being  filed  as  a  part  of 
the  mechanic's  lien,  are  such  as  necessitate  a  discussion  or 
decision  of  the  question  of  the  mandatory  nature  of  the 
statutory  provision  in  this  particular.  It  was  stated  in  the 
affidavit  attached  to  the  Mickel-Siley  account  that  the 
materials  were  furnished  and  the  labor  performed  ''  under 
a  written  and  verbal  contract,"  but  the  evidence  discloeed 
that  Mickel,  Riley  &  Co.  made  R.  Stevens  &  Son  a  propo- 
sition in  writing,  or  submitted  a  written  bid  to  furnish  the 
materials  and  perform  the  labor,  and  that  there  was  subse- 
quently an  acceptance  of  the  bid,  not  in  writing,  but,  by 
word  of  mouth,  and  no  other  or  further  writing  embody- 
ing the  contract  between  the  parties  was  ever  made  or  signed, 
and  the  agreement,  in  so  far  as  it  was  binding  upon  R. 
Stevens  &  Son,  was  never  in  any  of  its  terms  or  conditions 
reduced  to  writing.  There  was  clearly  no  such  written 
contract  as  is  contemplated  in  the  portion  of  the  section  of 
the  statutes  to  which  reference  has  been  made. 

The  further  contention  of  appellant  is  confined  to  an  at- 
tempt to  make  it  appear  that  of  the  items  of  credit  which 
it  was  claimed  by  Stevens  &  Son  and  the  church  should  be 
applied  to  reduce  the  account  filed  with  the  lien  in  suit, 
some  particular  ones  were  disallowed  by  the  trial  court, 
in  respect  to  which  an  opposite  course  should  have  been 
adopted.     Of  these  was  one  in  reference  to  extra  brick  work 
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in  lieu  of  stone,  one  for  hauling  terra-<x>tta,  and  another  in 
relation  to  staging  or  scaffolding.  It  is  conceded  by  coun- 
sel for  appellant,  and  is  true,  that  the  testimunj  in  regard 
to  each  of  these  items  was  conflicting;  and  it  is  also  true  that 
there  was  ample  evidence  to  sustain  the  finding  of  the  trial 
court  as  to  each  of  them,  and  it  was  not  clearly  contrary 
to  any  preponderance  of  the  testimony.  This  being  deter- 
mined, following  a  well  established  rule  of  this  court,  the 
decision  of  the  trial  court  as  to  each  of  these  items  will  not 
be  changed.  L.  H.  Mickel,  one  member  of  the  firm  of 
Mickel,  Riley  &  Co.,  subscribed  (500  toward  a  fund  being 
raised  to  pay  for  building  the  church,  and  it  is  claimed  that 
he  authoris&ed  the  trustees  of  the  church  society  to  deduct 
one-half  of  this  amount  from  the  account  of  Mickel,  Riley 
&  Co.  against  the  contractor,  and  that  the  amount  se  author^ 
ized,  |250,  should  have  been  allowed  as  a  credit  upon  the 
lien,  which  was  not  done  by  the  trial  court,  Thf  evidence 
discloses  that  the  subscription  was  made  in  the  amount 
claimed,  and  further,  that  there  was  something  said  between 
L.  H.  Mickel,  the  member  of  the  firm  who  individually 
subscribed  the  sum,  that  its  one-half  should  be  applied  as 
a  credit  on  the  account  of  the  firm  against  the  contractors, 
R.  Stevens  &  Son,  which  might  and  did  ripen  into  a  lien 
upon  the  property  of  the  church  organization ;  but  such  an 
agreement,  if  made  (which  is  somewhat  doubtful  from  the 
evidence),  being  the  agreement  of  an  individual  partner 
acting  for  himself  alone  in  regard  to  his  personal  liability 
or  debt^  and  not  for  the  partnership,  and  the  agreement  not 
being  within  the  knowledge  of  the  firm  or  its  members,  or 
in  any  degree  concurred  in  by  the  firm  or  the  parties  com- 
prising it,  did  not  and  could  not  become  or  be  binding  upon 
the  firm,  or  make  the  amount  involved  a  credit  upon  the 
account  due  such  firm. 

It  appears  from  the  evidence  that  on  July  2,  1889,  a 
note  was  executed  and  delivered  by  R.  Stevens  <&  Son  to 
Mickel,  Riley  &  Co.  in  the  sum  of  $1,000,  that  there  were 


878  NEBRASKA  REPORTS.         [Vol.  46 


Bpecht  T.  Stevens. 


several  renewals  of  this  note,  and  that  it  was  finally  paid 
January  or  February^  1890.  It  is  claimed  on  behalf  of 
the  appellant  that  this  was  a  payment  upon  the  account  of 
Mickel,  Biley  &  Co.  for  material  furnished  for  and  labor 
performed  on  the  church,  and  it  should  have  been  so  ap- 
plied, which  was  not  done  in  the  trial  court,  it  having  not 
been  allowed  there  as  an  item  of  credit  At  or  about  the 
time  Mickel,  Riley  &  Co.  were  working  on  the  church 
they  were  also  working  upon  another  building  or  buildings 
for  R.  Stevens  &  Son,  and  it  is  asserted  for  appellees  that 
this  |1,000,  evidenced  by  the  note  of  July  2,  1889,  and 
the  renewals  thereof,  was  a  payment  on  an  account  other 
than  that  accruing  to  the  appellee  firm  on  the  church  con- 
tract. A  careful  examination  and  consideration  of  all  the 
testimony  relating  to  this  particular  item — aud  we  need  not 
discuss  it  at  length-^convinces  us  that  the  trial  court  was 
right  in  \tB  finding  in  regard  to  this  point  and  in  not  al- 
lowing its  application  as  a  credit  on  the  account  and  lien  in 
suit. 

There  remains  but  one  further  point  of  contention  to  be 
noticed.  It  was  shown  that  Mickel,  Riley  &  Co.  executed 
and  delivered  to  R.  Stevens  &  Son  an  accommodation  note^ 
which  the  latter  firm  indorsed  and  obtained  the  money 
thereon  at  the  Omaha  National  Bank,  which  was  done,  R 
Stevens  testifies,  at  the  solicitation  of  Mickel,  Riley  &  Co., 
or  one  member  thereof  acting  for  it,  and  the  money  thus 
obtained  was  given  or  paid  to  the  firm,  and  it  was  agreed 
at  the  time  of  the  transaction  that  if  R.  Stevens  &  Son 
paid  this  note,  its  amount  was  to  be  credited  as  a  payment 
on  what  was  known  as  ''the  church  account''  of  appellee 
firm.  At  the  maturity  of  this  note  a  similar  one  was  made, 
and  the  money  obtained  by  its  discount  with  another  and  dif- 
ferent bank,  and  with  the  amount  thus  procured  the  first  note 
was  paid.  The  second  note  was  not  paid  by  R.  Stevens  & 
Son  when  it  matured  and  was  finally  paid  by  Mickel,  Riley 
&  Co.,  but  subsequently  R.  Stevens  &  Son  reipiburaed  them 
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therefor  by  delivering  to  them  a  note,  known  in  the  case 
and  the  account  as  the ''  Hopper  note/'  in  the  sam  of  |300^ 
and  paying  in  cash,  or  by  check,  |126,  which  overpaid  the 
amount  due  the  firm  on  account  of  the  payment  by  it  of 
the  |400  note,  but  the  balance  was,  Stevens  states,  to  be 
credited  on  the  account.  It  is  claimed  for  Mickel,  Biley 
&  Co.  that  the  first  of  these  |400  notes,  and,  indeed,  the 
whole  transaction,  was  for  the  accommodation  of  R.  Stev- 
ens &  Son,  and  that  they,  Mickel,  Riley  &  Co.,  did  not  re- 
ceive the  money,  the  proceeds  of  the  first  of  these  notes, 
and  the  |400  should  not  be  deducted  from  the  amount  of 
their  account.  The  finding  of  the  trial  court  was,  as  to 
this  contention,  favorable  to  the  appellee  firm  and  the  First 
National  Bank,  successors  by  assignment  to  a  portion  of 
the  firm's  rights  under  the  lien,  and  the  |400  item  was  not 
deducted  from  or  credited  upon  the  sum  claimed  in  the  lien. 
After  reading  and  considering  all  the  testimony  which  has 
a  bearing  upon  this  point  of  the  issues  in  the  case,  we  are 
forced  to  the  conclusion  that  the  finding  of  the  trial  court 
thereupon  was  wrong  and  against  the  evidence  in  relation 
thereto,  and  it  follows  that  such  determination  must  be  re- 
versed and  a  finding  entered  in  this  court  in  favor  of  ap- 
pellant for  the  amount  involved  in  the  controversy  in  this 
branch  of  the  case.  The  decree  of  the  district  court  will 
be  modified  by  the  conclusion  last  announced,  which  in- 
volves a  deduction  from  the  amount  of  the  decree  rendered 
herein,  of  the  sum  of  $403.63,  such  deduction  to  be  made 
as  of  the  date  of  the  original  decree,  and,  as  thus  modified, 
such  decree  is  affirmed. 

Degree  aooordingly. 

Irvine,  C,  took  no  part  in  the  decision* 
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Thomas  F.  Hall  v.  David  Ecclbs. 

FiLSD  Jakuaby  22, 1896.    Na  5963. 

h  Contracts:  Abavdonmbstt.  An  abandonment  of  a  oontraot 
may  be  effected  by  acta  of  one  of  the  parties  thereto,  which  an 
inconsistent  with  its  existence  and  aoqniesoed  in  by  the  other 
party. 

8.  Sale:  Eyidbnob  of  Abandonment  of  Ck>NTBAOT.  The  erl- 
dence  examined,  and  held  safflcient  to  sustain  findings  and  Judg- 
ment in  fhyor  of  defendant 

Error  from  the  district  court  of  Douglas  oonntj.  Tried 
below  before  Doake,  J. 

Cowin  A  MoHughf  for  plaintiff  in  error. 

H.  W.  Smith  and  C  L.  Rioharda^  con^a,  cited:  Paul^ 
Meservej/f  68  Me.,  419;  Jewell  v.  Beddington,  57  la.,  92; 
Harris  v.  Bradley ^  9  Ind.,  166;  2  Addison,  Contracts;  pw 

864. 

Bartiettf  Qrdne  A  Baldrige,  also  for  defendant  in  error. 

Harrison,  J. 

Plaintiff  in  error  Thomas  F.  Hall,  with  O.  N.  Bamsej 
and  M.  M.  Marshall,  were,  in  the  year  1886,  partners;  and 
the  firm  thus  constituted  owned  and  operated  a  saw  mill, 
made  and  sold  various  kinds  of  lumber,  railroad  ties,  etc., 
and  also  operated  several  small  stores  selling  general  mer- 
chandise, and  some  other  industries  in  and  near  the  village  of 
North  Powder,  Oregon.  Of  the  partners,  Hall  owned  a  one- 
half  interest  in  the  firm  and  Ramsey  and  Marshall  one*foarth 
each.  At  the  time  stated,  and  prior  thereto,  defendant  in 
error  was  and  had  been  a  wholesale  and  retail  dealer  in 
lumber  at  Ogden,  Utah,  and  owned  and  operated  several 
saw  mills  for  the  supply  of  his  trade.     During  the  month 
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of  October,  1886^  plaintiff  and  defendant  in  error  met, 
probably  at  the  suggestion  or  appointment  of  the  latter,  in 
North  Powder,  and  after  some  negotiations  entered  into  a 
contract  or  signed  a  statement  which  set  forth  the  sale  by 
Hall  to  Eccles  of  the  one-half  of  Hall's  interest  or  a  one- 
fonrth  interest  in  the  business  of  the  firm,  the  consid- 
eration therefor,  as  expressed  in  the  instrument,  being 
$9,062.50  of  which  no  part  was  paid  except  possibly  |1. 
There  was  a  statement  in  the  contract  of  sale  acknowledg- 
ing the  receipt  of  a  payment  of  $1.  To  recover  the 
amount  of  the  consideration  expressed  in  the  contract  or 
memorandum  of  sale  referred  to  was  the  object  of  this  suit, 
and  from  a  finding  and  judgment  of  the  trial  court  favor- 
able to  the  defendant  the  plaintiff  has  prosecuted  error 
proceedings  to  this  court 

The  judgment  rendered  by  the  district  court  was  appar- 
ently based  upon  a  finding  that  whatever  agreement  of  sale 
was  entered  into  between  the  parties  to  this  action,  by  the 
terms  of  the  paper  signed  by  them  at  North  Powder,  was 
afterwards  abandoned,  and  that  such  abandonment  was  evi- 
denced by  the  acts  of  plaintiff  herein  inconsistent  with  or 
diametrically  opposed  to  the  further  existence  of  the  agree- 
ment, which  were  acquiesced  in  by  defendant,  and  that,  if  it 
ever  possessed  any  force  or  validity,  it  was  thus  annulled. 
By  the  testimony  introduced  the  plaintiff  sought  to  estab- 
lish that  there  was  an  actual,  executed,  completed  sale  by 
him  to  defendant  of  a  one-fourth  interest  in  the  business, 
as  was  indicated  by  the  terms  of  the  instrument  to  which 
we  have  alluded,  and  that  nothing  remained  to  be  done 
except  payment  of  the  consideration  by  the  defendant,  and 
in  furtherance  of  this  purpose  it  was  proved,  and  not  con- 
troverted, that  immediately  after  the  signatures  of  the  par- 
ties were  attached  to  the  alleged  contract,  he  accompanied 
the  defendant  on  a  tour  of  inspection  of  the  various  prop- 
erties and  enterprises  of  the  firm  and  exhibited  to  him  its 
books  and  papers,  and  told  him  some  of  the  secrets  of  its 
60 
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businesB;  or  caused  the  latter  to  be  made  known  to  him.  The 
defendant  strove  to  make  it  appear  that  at  the  time  he  and 
plaintiff  signed  the  paper  which  purported  to  be  a  contract 
of  sale  and  purchase  plaintiff  was  very  anxious  for  him  to 
become  a  partner^  or  interested  in  the  firm  and  its  operations, 
as  it  needed  financial  aid,  and  plaintiff  thought  defendant 
would  be  able  to  furnish  it,  and,  if  interested,  would  do  so^ 
and  it  was  understood  that  defendant  was  to  make  an  effort  to 
purchase  all,  or  a  portion,  of  the  interest  owned  by  Ramsey 
and  Marshall,  or  of  Ramsey,  who,  it  appears,  owned  or  so 
controlled  Marshall's  former  interest  as  to  be  in  a  position 
to  make  a  binding  sale  of  it,  and  if  defendant  succeeded  in 
purchasing  of  Ramsey,  the  contract  between  plaintiff  and 
defendant  was  to  be  abandoned,  but  if  he  did  not  or  could 
not  effect  a  purchase  of  Ramsey,  then  such  agreement  was 
to  be  further  pursued.  Defendant  finally  did  purchase  of 
Ramsey  a  one-third  interest  in  the  business  and  properties 
of  the  firm.  It  appears  that  subsequent  to  the  execution 
of  the  instrument  which  is  the  foundation  of  this  suit,  and 
before  plaintiff  was  aware  that  defendant  had  perfected  the 
purchase  of  Ramsey,  which  was  consummated  in  Ogden  and 
could  not  be  known  to  plaintiff,  then  at  North  Powder, 
plaintiff  wrote  to  defendant  that  there  had  arisen  a  present 
and  pressing  need  for  money  to  use  in  the  business,  and 
plaintiff  had  made  a  draft  on  Ramsey,  as  he  did  not  know 
whether  defendant  had  concluded  a  deal  with  Ramsey 
sufficiently  to  permit  drafts  to  be  drawn  upon  him  (defend- 
ant). It  is  insisted  that  this  letter  was  inconsistent  with 
the  claim  of  plaintiff  that  the  defendant  had  purchased  of 
him  and  was  interested  in  the  firm  to  the  extent  of  a  one- 
fourth  interest,  and  thus  had  become  a  member  of  the  firm 
and  in  the  same  position,  so  far  as  honoring  the  draft  was 
concerned,  as  if  any  bargain  had  been  closed  with  Ramsey. 
It  further  appears  that  after  the  time  of  the  execution  of 
the  instrument  by  plaintiff  and  defendant  which  is  relied 
upon  in  this  action,  the  plaintiff  stated,  at  different  times  and 
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places,  to  varioas  persons  that  he  was  the  owner  of  a  one- 
half  interest  in  the  business,  eta,  of  the  firm;  that  he  wrote 
to  an  agent  of  the  Union  Pacific  Railway  Company  regard- 
ing some  money  due  or  to  become  due  the  firm  from  that 
company,  and  stated  in  the  letter  that  he  was  one-half  owner 
in  the  business  and  was  then  the  manager,  and  strongly  urged 
that  the  vouchers  for  claims  should  be  sent  to  and  paid  to 
him  (plaintiff).  At  another  time,  when  $2,500  was  to  be 
divided  between  the  members  of  the  firm,  plaintiff  received 
one-half,  defendant  one-third,  and  Ramsey  one-sixth,  and 
plaintiff  executed  and  delivered  to  defendant  his  promis- 
sory note  for  $833.33^,  defendant's  share  of  the  $2,500,  at 
a  time  when  he  insists  defendant  was  owing  him  the  amount 
in  suit  An  agreement  was  signed  by  all  the  members  of 
the  firm,  including  plaintiff,  wherein  the  liability  which 
siiould  attach  to  defendant  as  a  member  of  the  firm  for 
any  indebtedness  incurred  by  it  should  be  limited  to  the 
one-third  or  to  the  same  extent  as  was  his  paid-up  in- 
terest in  the  properties  and  business  of  the  firm.  Plaintiff 
testified  and  produced  other  witnesses  to  show  that  in  the 
last  mentioned  transaction  particularly,  and  indeed  at  all 
times  and  under  all  circumstances,  he  insisted  that  he  still 
relied  upon  the  contract  of  purchase  and  sale  now  in  suit, 
and  its  validity,  and  that  nothing  he  did  and  no  act  of  his 
should  be  taken  in  any  manner  or  to  any  degree  as  weaken- 
ing the  force  of  his  position  or  rights  under  such  contract; 
that  before  he  signed  the  agreement  by  which  the  liability 
of  defendant  for  the  debts  of  the  firm  was  limited  to  a  one- 
third  and  no  more,  he  asked  for  time  to  see  counsel  and  was 
granted  it,  and  it  was  only  after  feeling  fully  assured  and 
satisfied  that  such  action  would  not  and  could  not  interfere 
with  the  proper  enforcement  of  his  contract  of  sale  to  de- 
fendant, that  he  consented  to  sign  the  other  agreement  in 
relation  to  defendant's  liability.  There  was  evidence  of 
other  and  further  facts  and  circumstances  produced  by 
either  party  to  the  suit  which  tended  in  a  greater  or  lesser 
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degree  to  corroborate  or  support  the  position  assamed  under 
the  issues  by  each,  but  we  do  not  deem  it  necessary  to 
further  notice  them  here.  After  fully  and  carefully  exam- 
ining all  the  testimony,  we  have  reached  the  conclusion 
that  the  evidence  sustained  the  finding  of  an  abandonment 
of  the  contract  of  sale,  if  any  wa^  ever  in  effect,  and  it  fol- 
lows that  the  jndgment  of  the  district  court  will  be 

Affirmed. 


46    884 
49    435| 

58  214  C.  A.  Claflin  v.  American  National  Bank  of 

IS  m  Omaha  et  al. 

46    884' 
fiO    713 

—  Filed  Januaby  22,  1896.    No.  6884. 

1.  Beview :  Objection  to  Judgment.    To  obtain  a  review  of  a 

jadgment  of  the  district  coort  dismissing  an  appeal  taken  from 
an  inferior  ooart  no  exception  is  necessary. 

2.  Dismissal:  Review:  Motion  fob  New  Tbial.     A  raling  of 

the  district  court  dismissing  an  appeal  may  be  reviewed  withoai 
a  motion  for  a  new  trial. 

3.  Appeal:  Appeabance  in  Appellate  Coubt.     When  an  ap- 

peal from  a  Jostioe  of  the  peace  to  the  district  oonrt  is  taken  in 
the  time  prescribed  by  law,  and  both  parties  appear  in  the  ap- 
pellate court  and  without  objection  file  pleadings,  and  the  cause 
^  is  noticed  lor  trial,  it  is  then  too  late  for  the  appellee  to  objeet 

to  the  validity  of  the  appeal. 

4.  :  Pabties.     One  of  several  defendants,  having  separate  and 

diitinct  derenses,  may  prosecute  an  appeal  from  a  justice  of  the 
peace  to  the  district  oonrt  without  joining  his  co-defendants. 
Polk  V.  Coveil,  43  Neb., 884,  followed. 

5.  :  .  When  the  interests  of  several  defendants  are  in- 
separably connected,  an  appeal  by  one  defendant  brings  up  the 
entire  case.  (Poik  v,  Covell,  supra.) 

Error  from  the  district  court  of  Douglas  countj.   Tried 
below  before  Keysor,  J. 
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A.  C,  Troup,  for  plaintiff  in  error. 

Will  H.  Thompson f  contra: 

A  motion  for  a  new  trial  is^  nece8<«ar7  to  obtain  a  review 
of  a  case  on  error  to  the  supreme  court.  {Harrington  v, 
Latta,  23  Neb.,  98;  Yates  v.  Kinney,  25  Neb.,  122;  Miller 
V.  Antelope  County,  35  Neb ,  237 ;  Ecklund  v.  Willis,  42 
Neb.,  737.) 

NORVAL,  J. 

This  suit  was  instituted  before  a  justice  of  the  peace  by 
the  American  National  Bank  of  Omaha,  one  of  the  cic* 
fendants  in  error,  against  the  Omaha  Coffin  Manufacturing 
Company,  C.  A.  Claflin,  and  S.  L.  Andrews,  to  recover  the 
sum  of  $150  and  interest  upon  a  promissory  note,  of  which 
the  following  is  a  copy: 
"$150.  Omaha,  Neb.,  July  13,  1891. 

"Ninety  day%  after  date  we  promise  to  pay  to  the  Ameri* 
can  National  Bank,  or  order,  one  hundred  and  fifty  ^^^ 
dollars,  for  value  received,  payable  at  Union  National 
Bank,  Omaha,  Nebraska,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  from  maturity  until  paid.     Payable 

Omaha  Coffin  Mfg.  Co. 

"C.  A.  Claflin,  Pres. 
"S.  L.  Andrews,  Sec^y,'' 

Personal  service  of  the  summons  was  had  upon  the  de* 
fendants,  except  Andrews,  who  was  not  found  in  the 
county,  and  did  not  appear  in  the  action.  Upon  the  trial 
a  judgment  for  the  fuce  of  the  note  and  interest  was  ren- 
dered in  favor  of  the  bank,  and  against  both  the  Omulia 
Coffin  Manufacturing  Company  and  Claflin.  Within  ten 
days  thereafter,  Claflin,  for  the  purpose  of  prosecuting  an 
appeal  from  said  judgment,  filed  with  the  justice  an  appeal 
undertaking  in  the  sum  of  $320,  which  was  more  than 
double  the  amount  of  the  judgment  and  costs,  and  said 
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boDd  and  surety  thereon  were  duly  approved.  Sabse- 
queutly,  and  within  the  time  prescribed  by  statute,  a  trans- 
cript of  the  proceedings  and  judgment  was  filed  in  the  dis- 
trict court^  and  the  appeal  was  docketed  therein.  Several 
months  thereafter^  and  after  pleadings  had  been  filed  by 
both  parties  and  issues  had  been  joined^  the  plaintiff  filed 
a  motion  to  dismiss  the  appeal,  alleging  as  grounds  there- 
for: 

^'  1.  There  is  a  defect  of  parties  on  said  appeal. 

**  2.  In  the  court  below  a  joint  judgment  was  rendered 
against  the  Omaha  Coffin  Manufacturing  Company  and  C. 
A.  Claflin,  and  that  said  C.  A.  Claflin  only  signed  the  ap- 
peal bond  herein,  and  that  said  C.  A.  Claflin  only  is  a 
party  to  said  appeal.'' 

This  motion  was  sustained  by  the  court,  and  the  appeal 
dismissed.  Thereafter,  and  during  the  same  term,  a  mo- 
tion to  reinstate  the  appeal  was  overruled.  Claflin  has 
prosecuted  a  petition  in  error  to  this  court,  making  all  the 
other  parties  to  the  action  defendants  in  erft»r,  and  alleging 
that  there  was  error  in  said  proceedings:  "(1)  In  sustain- 
ing the  motion  to  dismiss  the  appeal,  and  (2)  in  refusing  to 
reinstate  said  appeal.'' 

It  is  argued  by  counsel  for  the  bank  that  the  order  dis- 
missing the  appeal  cannot  here  be  reviewed,  iiiuce  no  motion 
for  a  new  trial  was  presented  to  the  court  below,  and  no 
exception  was  taken  to  the  decision  at  the  time  it  was  made. 
No  exception  is  necessary  to  a  final  judgment,  in  order  to 
lay  the  foundation  for  its  reversal.  The  order  of  dismissal 
being  a  final  judgment,  an  exception  was  unnecessary. 
{Morrow  V.  SuU^xder,  4  Neb.,  374 ;  Black  v.  WiniersUin,  6 
Neb.,  224;  Parrot  v.  Neligh,  7  Neb.,  459;  Jones  v.  Null, 
9  Neb.,  254;  WeUon  v.  Bdtezore,  17  Neb.,  399;  Cheney 
V.  Wagner,  30  Neb.,  262.) 

Several  decisions  of  this  court  are  cited  to  the  point  that 
i\  motion  for  a  new  trial  is  indispensable  to  a  review  of  a 
<au8e  in  this  court  on  error.     It  is  undoubtedly  true  that 
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rulings  which  properly  form  the  basis,  grounds,  or  causes 
for  a  new  trial  are  not  available  as  error  in  the  appellate 
tribunal  unless  assigned  in  a  motion  for  a  new  trial ;  and 
this  is  as  far  as  the  cases  cited  by  counsel  for  defendants  in 
«rror  go.  Rulings  which  do  not  pertain  to  the  trial  in  such 
a  sense  as  to  make  them  assignable  as  causes  for  a  new  trial, 
such  as  rulings  upon  demurrers,  motions  addressed  to 
pleadings,  and  motions  to  dismiss,  need  not  be  called  to  the 
attention  of  the  trial  court  by  motion  for  a  new  trial,  to 
make  them  available  in  error  proceedings.  This  is  the  well 
Settled  doctrine  of  this  court.  {Newlove  v.  Woodtoard,  9 
Neb.,  502;  Leach  v.  Sutphen^  11  Neb.,  527;  Hays  v.  Mer- 
der,  22  Neb.,  666;  (yDonohue  v.  Hendrix,  13  Neb.,  266; 
Chaves  v.  ScovUle,  17  Neb.,  593;  Bohanan  v.  Staie^  16 
Neb.,  209.) 

The  appellee's  motion  to  dismiss  was  made  too  late  to 
raise  objection  that  the  appeal  was  not  properly  taken.  It 
Appears  from  the  record  that  after  the  transcript  was  filed 
in  the  court  below  appellee  filed  its  petition  alleging  a  cause 
of  action  against  all  of  the  defendants;  that  Claflin  pre- 
sented a  motion  to  make  the  petition  more  definite  and  cer- 
tain, which  was  overruled ;  that  he  then  demurred  to  the 
petition,  and  on  its  being  overruled,  he  filed  an  answer, 
which  plaintiff  moved  to  strike  from  the  files,  and  that 
afterwards  plaintiff  noticed  the  cause  for  trial.  It  was 
several  months  subsequent  to  the  docketing  of  the  appeal, 
and  after  all  the  foregoing  proceedings  were  had  in  the  dis- 
trict court,  that  the  motion  to  dismiss  was  filed.  It  was 
then  too  late  to  object  to  the  validity  of  the  appeal,  or  to 
defects  or  irregularities  therein.  (Minneapolis  Harvester 
Works  V.  Hedges,  11  Neb.,  46 ;  Goodrich  v.  City  of  Omaha, 
11  Neb.,  204;  Asch  v.  Wiley,  16  Neb.,  41;  Slevm  v.  JVc- 
braska  A  Iowa  Ins.  Co.,  29  Neb.,  189.)  Moreover,  the 
appeal  was  properly  taken.  There  was  no  defect  of  parties. 
The  filing  of  the  appeal  bond  by  Claflin  alone  was  sufficient 
to  bring  up  for  review  the  entire  case.     The  precise  point 
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was  passed  upon,  and  that  too  adversely  to  the  contention 
of  the  bank^  in  the  opinion  of  the  present  chief  justice,  after 
a  review  of  the  authorities  bearing  upon  the  question,  in 
PoUc  V.  OoveU,  43  Neb.,  884.  For  the  reasons  stated,  the 
judgment  of  the  district  court  must  be  reversed,  the  appeal 
reinstated,  and  the  cause  remanded  to  the  district  court  for 
farther  proceedings. 

Revebsed  and  remanded. 


Fred  W.  Haskins  y.  State  of  Nebraska. 

Filed  Januabt  23, 1896.    No.  7949. 

1.  Criminal  Law :  Inbtbuctioits.    It  is  error  to  gWe  an  inslnio* 
tion  infrlngiog  on  the  proTinoe  of  the  jary. 

9.  :  :  BUBDBN  of  Pboof.     An  instraction  in  a  eriminftl 

case  is  erroneoas  which  has  the  efieot  to  shift  the  harden  of 
proof  flrom  the  state  to  the  aocased. 

Ebbob  to  the  district  oonrt  for  Furnas  countj.  Tried 
below  before  Welty,  J. 

X  O,  Thoinpson  and  MoClure  &  Andjer^xmy  for  plaintiff 
in  error. 

A.  8.  ChurchULy  Attorney  Generaly  George  A.  Day^  Deputjf 
Attorney  General,  and  John  F.  Fults,  for  the  state. 

NORVAL,  J. 

The  plaintiff  in  error^  Fred  W.  Haskins,  was  tried  in 
the  court  below  upon  an  information  filed  by  the  county 
attorney,  containing  two  counts^  the  first  charging  him 
with  horse  stealing,  and  the  second  charging  him  with 
grand  larceny  by  stealing  a  certain  buggy,  harness^  and 
other  personal  property  of  the  prosecuting  witness.     The 
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aoousedy  on  being  convicted  of  both  offenses,  was  sentenced 
to  imprisonment  in  the  penitentiary  for  the  term  of  two 
years,  and  to  reverse  such  judgment  and  sentence  is  the 
purpose  of  these  proceedings. 

The  crimes  charged,  if  committed  at  all,  occurred  at  the 
tame  time  and  as  a  part  of  the  same  transaction.  The  tes- 
timony embodied  in  the  bill  of  exceptions,  which  was  in- 
troduced on  behalf  of  the  state,  tends  to  show  that  the 
plaintiff  in  error  hired,  for  the  period  of  three  weeks,  a 
team  of  horses,  harness,  and  buggy, — being  a  portion  of  the 
property  he  was  charged  with  stealing, — from  the  prosecut- 
ing witness  for  the  alleged  purpose  of  going  from  Oxford, 
this  state,  to  Gretna  to  bale  some  hay;  that  the  property  was 
not  returned  to  the  owner  within  that  time,  and  a  search 
was  instituted  therefor;  that  plaintiff  in  error,  instead  of 
taking  the  outfit  to  Gretna,  went  to  Lincoln  with  it,  where 
he  attempted  to  dispose  of  the  same,  and  did  sell  the  har- 
ness to  one  J.  H.  Philpot  for  the  sum  of  $6.  The  horses 
and  bu^y  were  found  at  a  livery  stable  in  the  capital  city. 
The  defendant  below  introduced  evidence  tending  to  prove 
that  the  prosecuting  witness,  at  the  time  of  the  hiring,  au- 
thorized the  accused  to  sell  or  trade  the  property  if  he 
found  an  opportunity  so  to  do.  A  further  statement  of  the 
testimony  is  unnecessary  to  an  understanding  of  the  ques- 
tions we  shall  consider.  Forty-nine  errors  are  assigned 
upon  this  record,  but  we  shall  only  notice  two,  which  are 
predicated  upon  the  fifth  and  sixth  instructions  given  by 
the  court  upon  its  own  motion.  These  instructions  are  as 
follows: 

^'6.  If  you  find  from  the  evidence  that,  afler  the  taking 
of  the  property  by  the  defendant  from  the  complaining 
witness,  Henry  Glahn,  that  he  sold  such  property,  or  any 
part  of  it,  or  attempted  to  sell  the  same  or  any  part  of  it, 
with  the  intention  of  appropriating  the  proceeds  thereof 
to  his  own  individual  use  and  benefit,  this  is  presump- 
tive evidence  that  the  original  taking  of  the  goods  was 
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felonious,  and  unless  such  sales  or  attempted  sales  are  satis- 
factorily explained,  you  should  find  the  defendant  guilty. 

''6.  The  court  instructs  the  jury  that,  if  they  find  that 
Henry  Glahn,  the  prosecuting  witness,  parted  with  the 
possession  of  the  property  described  in  the  information 
under  the  belief  on  his  part  that  he  was  loaning  such  prop- 
erty  to  the  defendant  for  a  certain  length  of  time,  it  is  not 
necessary  that  such  time  should  elapse  before  taking  steps 
to  regain  possession  of  the  same,  and  it  is  immaterial,  as 
far  as  the  crime  charged  in  the  information  is  concerned, 
what  the  length  of  said  time  was;  but  if  at  any  time  after 
the  taking  of  said  property  by  the  defendant,  either  before 
or  after  the  expiration  of  the  time  understood  by  the  said 
Henry  Glahn  in  which  said  property  was  to  be  returned, 
the  defendant  sold,  or  attempted  to  sell,  said  property  or 
any  part  of  the  same  with  the  intention  of  appropriating 
the  proceeds  thereof  to  his  own  individual  use  and  beneBt, 
then  the  crime  charged  in  the  information  is  sufficiently 
proven,  and  unless  the  defendant  satisfactorily  explains 
such  sales,  or  attempted  sales,  you  should  find  the  defend- 
ant guilty." 

Obviously  both  of  these  instructions  are  bad.  The  fifth 
is  so  conceded  by  the  attorney  general,  and  for  that  reason 
he  has  properly  declined  to  file  a  brief.  By  these  para- 
graphs of  the  charge,  the  jury  are  told  that  if  the  accused 
sold,  or  attempted  to  sell,  the  property,  or  any  portion 
thereof,  with  the  intent  to  appropriate  the  proceeds,  they 
should  infer  therefrom  that  the  original  taking  was  feloni- 
ous, and  should  convict,  unless  the  sales,  or  attempted  sales, 
are  satisfactorily  explained  by  the  defendant  This  is  not 
the  law,  for  two  reasons.  The  efiect  to  be  given  to  the 
sale  or  attempted  disposition  of  the  property  was  for  the 
jury  alone  to  determine  when  considered  in  connection  with 
all  the  other  evidence  adduced  on  the  trial;  hence  the  in- 
structions invaded  the  province  of  the  jury.  Moreover, 
during  the  entire  progress  of  the  trial,  the  law  surrounds 
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the  defeDdant  with  the  presumption  of  innoceDce,  and  re- 
quired the  prosecution  to  establish  his  guilt  beyond  a  rea- 
sonable doubt.  Yet  these  two  instructions  shifted  the  bur- 
den of  proof  from  the  state  to  the  accused  by  requiring 
him  to  overcome  the  presumption  of  guilt  which  the  trial 
court  told  the  jury  arose  from  the  sale  or  attempted  disposal 
of  the  property.  In  a  criminal  trial  the  burden  of  proof 
does  not  shift,  but  is  on  the  state  at  all  stages  of  the  trial. 
The  instructions  were,  therefore,  erroneous  and  prejudicial 
to  the  prisoner.  (Burger  v.  State^  34  Neb.,  397 ;  Robb  v. 
Slate,  36  Neb.,  285;  Dobaonv.  State,  46  Neb.,  250;  Metz 
V.  State,  46  Neb.,  547.)  For  the  errors  indicated  in  these 
instructions  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

R£V£BS£D  AND  BEMANDED. 


Frederick  E.  Goble  v.  American  National  Bank  irmi 
OF  Kansas  City,  Missouri.  ^  ^l 

46    891f 
flg    868| 

Filed  January  22,  1896.    No.  5918. 

Pleading:  Accord  and  Satisfaction.  To  a  petition  open  a 
caase  of  action  not  oontrovertedf  where  there  is  attempted  to  he 
pleaded  an  accord  and  satisfaction,  the  plea  is  bad  when  the  per- 
formance necessary  to  constitote  the  satisfaction  is  not  alleged. 

Error  from  the  district  court  of  Webster  coantj.  Tried 
below  before  Beall,  J. 

James  McNeny,  for  plaintifF  in  error. 

References:  Evans  v.  Powis,  1  Exch.  [Eng.],  601*;  Oood 
V.  Cheegman,  2  B.  &  Ad.  [Eng.],  328;  Sard  v.  Rhodes,  1 
M.  &  W.  [Eng.],  163;  Billings  v.  Vanderbeck,  23  Barb. 
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[N.  Y.],  546;  Goodrich  v.  Stanley,  24  Conn.,  613;  Bige- 
hw  V.  Baldwin,  1  Gray  [Mass.],  246;  Hall  v.  SmWi,  16 
la.,  684;  Merry  v.  Allen,  39  la.,  235;  Babcock  v.  Hawk- 
ifw,  23  Vt.,  561. 

Qtorge  B.  Chaney,  contra. 

Ryan,  C. 

The  American  National  Bank  of  Kansas  City,  Missouri, 
as  indorsee,  brought  an  action  in  the  district  court  of  Web- 
ster county,  upon  a  promissory  note  executed  by  the  de- 
fendant, of  date  May  8,  1891,  payable  thirty  days  after 
date  to  the  First  National  Bank  of  Red  Cloud.  The  an- 
swer of  the  defendant  was  to  the  effect  that  while  plaintiff 
was  the  owner  of  the  note  sued  upon,  the  defendant  agreed 
with  plaintiff  to  turn  over  to  plaintiff  a  sufficient  number 
of  cattle  owned  by  defendant  at  a  price  to  be  fixed  by  one 
Samuel  Temple,  to  pay  off  and  discharge  the  said  note,  and, 
in  consideration  of  the  promise  and  agreement  aforesaid 
made  by  defendant  to  plaintiff,  the  plaintiff  on  its  part 
agreed  to  turn  over,  deliver,  cancel,  discharge,  and  surrender 
to  this  defendant  the  note  sued  upon,  and  in  consideration  of 
the  mutual  agreement  then  entered  into  by  defendant  and 
plaintiff,  the  said  plaintiff  agreed  to  cancel  and  deliver  up 
to  defendant  the  note  sued  on;  and  the  defendant  allied 
that  he,  at  all  times  from  the  making  of  said  agreement,  had 
been  ready  and  willing  to  perform  and  fulfill  said  agree- 
ment in  all  things  on  his  part  to  be  performed,  and  to  take 
and  accept  the  said  note  sued  on,  and  to  turn  over  to 
plaintiff  the  cattle  so  agreed  to  be  turned  over.  A  demur- 
rer was  sustained  to  this  defense,  and  judgment  was  there- 
upon rendered  against  the  defendant^  who  prosecutes  error 
proceedings  to  this  court. 

We  have  not  been  favored  with  a  brief  by  the  defendant 
in  error,  but  in  the  brief  of  the  plaintiff  in  error  we  find 
quoted  from  2  Parsons,  Contracts  [6th  ed.],  p.  836,  this 
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language:  ''If  he  [tlie  defendant]  sets  forth  the  agreement 
in  such  a  manner  that  it  appears  upon  the  faoe  of  the  plea 
that  performance,  and  not  the  promise  to  perform,  was  to  be 
received  in  satisfaction,  and  does  not  aver  performance,  the 
pleading  will,  of  course,  be  bad/'  Referring  to  the  aver- 
ments in  the  answer  we  find  that,  as  alleged,  ''the  defend- 
ant agreed  to  and  with  plaintiff  to  convey  and  turn  over 
to  plaintiff  a  sufficient  number  of  cattle  which  the  defend- 
ant then  owned  *  *  *  to  pay  off  and  discharge  the 
said  note,"  etc.  From  this  statement  no  other  conclusion 
can  be  reached  than  that  there  was  a  promise  to  accept  pay- 
ment of  the  note  in  cattle.  From  the  other  averments  of 
the  answer  it  is  also  clear  that  neither  the  cattle  were  se- 
lected nor  yet  was  there  a  price  fixed.  There  was,  therefore, 
no  averment  of  performance,  and  the  pleading,  within  the 
above  rule,  was  properly  held  bad.  The  judgment  of  the 
district  court  is 

Affibmed. 


40    ffi)8 

Nebraska  Exposition  Association  v.  Richard  H.    k  6251 

TOWNLBY. 
FiLBD  jAiruABY  22,  1896.     No.  6966. 

1.  Subsorlptions :  Parol  Evidbkos.    In  an  action  upon  a  writ- 

ten subscription  parol  evidence  is  not  admissible  to  add  condi- 
tions to  those  expressed  in  the  writing  sued  npon. 

2.  Ck>rporation8 :  Subscriptions:  Countbb-Claihs:  Plbadino. 

Where  a  defendant,  by  way  of  counter-claim,  alleges  that  he  was 
induced  to  make  a  subscription  for  the  benefit  of  a  corporation 
upon  the  faith  of  a  promise  contemporaneously  made  by  an  agent 
of  such  corporation  that  an  amount  of  capital  stock  of  such  cor- 
poration equal  to  such  subscription  would  be  issued  to  him,  such 
subscriber  should  aver  the  payment,  or,  at  least,  a  legal  tender, 
of  the  amount  of  such  subscription  before  he  is  entitled  to  claim 
anything  by  reaaoB  of  a  lailnre  to  iasne  the  stook. 
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Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J. 

A.  O.  Oreenleey  for  plaintiff  in  error,  cited:  Auliman  v. 
Brawn,  40  N.  W.  Rep.  [Minn.],  159;  McClure  v.  People^M 
Freight  R.  Co.,  90  Pa.  St.,  271 ;  Roche  v.  Roanoke  Classical 
Seminary,  56  Ind.,  188;  Gibbs  v.  Holeomb,  1  Wis.,  33; 
Howe  Machine  Co.  v.  Clark,  15  Kan.,  492;  Streeter  v.  Poor, 
4  Kan.,  412. 

Roseoe  Pound  and  Burr  &  Burr,  contra,  cited :  Luce  r. 
Foster,  42  Neb.,  818;  Walker  v.Haggeriy,  30  Neb.,  120; 
Be  Camp  v.  Scojield,  75  Mich.,  449;  Dicken  ©.  Morgan,  54 
la.,  684;  Oxdf,  C,  &  8.  F.  R.  Co.  v.  Jones,  82  Tex.,  156; 
Louisville,  SL  L.  &  T.  R.  Co.  v.  Neafus,  93  Ky.,  53;  Board 
of  Trustees  of  Seventh  Day  Baptist  Memorial  Fund  v.  Saun- 
ders, 84  Wis.,  570;  Lake  Manawa  R.  Co.  v.  Squire,  57  N. 
W.  Kep.  [la.],  307;  Reynolds  v.  Burlington  A  M.  R.  R. 
Co.,  11  Neb.,  186;  Esterly  Harvesting  Machine  Co.  v. 
Frolkey,  34  Neb.,  110. 

Ryan,  C. 

Plaintiff  in  error  sued  the  defendant  in  error  for  the  re- 
covery of  the  sum  of  $50.  The  averments  of  the  petition 
as  to  plaintiff's  cause  of  action  were  as  follows:  '^ During 
the  month  of  January,  1890,  the  defendant  entered  into  a 
written  contract  with  the  plaintiff  whereby  he  agreed  to 
pay  for  the  purpose  of  assisting  the  plaintiff  to  erect  certain 
accommodations  for  the  Nebraska  Agricultural  Society,  on 
the  grounds  of  the  plaintiff,  the  sum  of  fifty  dollars  ($50),  on 
condition  that  the  state  fair  should  be  located  upon  the 
said  grouuds  at  the  said  city  of  Lincoln  for  the  five  years 
beginning  1890,  and  that  the  said  sum  was  to  be  paid  npon 
the  location  of  the  state  fair  at  said  place.''  Full  perform- 
ance of  the  condition  upon  which  this  subscription  Wfis  to 
be  paid,  as  well  as  defendant's  refusal  upon  demand  to  pay 
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the  amount  subscribed  bj  him,  were  further  alleged  by  the 
plaintiff.  In  his  answer  the  defendant  admitted  ''that  he 
signed  a  written  subscription  whereby  he  agreed  to  pay  the 
sum  of  $60  to  plaintiff  as  alleged;  that  the  said  sum  has 
not  been  paid^  and  admits  that  the  state  fair  was  located 
upon  t&e  grounds  of  said  corporation  [the  plaintiff]  in  the 
city  of  Lincoln  as  alleged/' 

Before  noticing  the  a£Brmative  matter  pleaded  in  the  an- 
swer it  is  proper  to  say  that  the  defendant  in  error  cannot 
now  insist  that  the  terms  of  the  contract  of  subscription^ 
by  reason  of  not  being  set  out  in  the  record,  cannot  be 
known  to  this  oourt,  for,  having  admitted  that  defend- 
ant was  to  pay  as  alleged  in  the  petition,  we  must  assume 
that  the  terms  had  been  therein  fully  as  well  as  accurately 
stated.  So,  too,  of  the  performance.  It  was  admitted  in 
the  answer  that  the  state  fair  had  been  located  as  alleged, 
and  this  is  the  only  condition  precedent  to  be  found  in  the 
contract  as  it  was  described  in  the  petition.  There  were, 
therefore,  admissions  in  the  answer  which  described  the 
conditions  upon  which  the  defendant  in  error  was  to  be- 
come liable,  which  disclosed  the  full  performance  of  those 
conditions  necessary  to  fix  the  liability  of  the  defendant, 
and  the  failure  of  the  defendant  to  make  payment  in  ac- 
cordance with  his  said  agreement.  By  way  of  the  affirma- 
tive defense  it  was  averred,  however,  that ''  the  plaintiff, 
through  one  John  Sheedy,  who  was  then  and  there  its  duly 
authorized  agent,  promised  and  agreed  to  and  with  the  de- 
fendant to  issue  and  execute  to  the  defendant  $50  of  stock 
of  the  said  corporation  [plaintiff],  and  that  defendant,  in 
consideration  thereof,  signed  said  subscription,  and  that  said 
promise  to  issue  and  deliver  said  stock  to  the  defendant  was 
the  sole  and  only  consideration  of  said  subscription ;  and 
the  defendant  further  alleges  that,  although  often  requested, 
the  defendant  has  failed  and  refused  to  execute  or  deliver 
said  stock  to  the  defendant,  and  that  the  consideration  of 
said  subscription  has  wholly  failed."     In  another  paragraph 
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of  his  answer  the  defendant  pleaded  the  same  &ct8  as  above 
pleaded  with  referonoe  to  the  agreement  to  issue  stock  to 
him,  and,  having  alleged  the  value  of  such  stock  and  the 
refusal  upon  demand  to  issue  it,  he  asked  that  the  value  of 
such  stock  be  allowed  in  his  favor  hy  way  of  counter- 
claim. The  dual  manner  in  which  these  affirmative  mat* 
ters  have  been  stated  does  not  involve  a  separate  considera- 
tion of  the  rules  of  pleading  or  evidence  governing  each,  for 
these  rules  in  one  ease  are  the  same  as  in  the  other.  If  hj 
the  language  quoted  from  the  answer  it  was  intended  to  al- 
lege that  upon  payment  of  the  subscription  the  stock  would  be 
issued  to  defendant,  such  tender  of  payment  was  a  necessary 
condition  precedent  to  the  defendant's  right  to  have  stock 
issued  to  him,  and  the  non-issue  of  such  stock  therefore 
constituted  no  matter  of  defense.  This  defense  was  want- 
ing in  necessary  averment  and  was  bad.  If,  however,  upon 
this  affirmative  language  it  is  claimed  that  the  issue  of  stock 
was  a  necessary  condition  precedent  to  entitle  plaintiff  to 
payment  of  the  defendant's  8ul)scription,  it  is  a  complete 
answer  to  this  claim  to  call  attention  to  the  fact  that  in  the 
written  contract,  admitted  to  be  correctly  reflected  in  the 
petition,  no  such  condition  existed.  The  engrafting  of  an- 
other condition  by  the  proffered  testimony  would  be  in 
violation  of  the  rule  that  all  previous  and  contemporaneous 
n^otiatious  and  conversations  leading  to  the  contract  are 
merged  in  it  and  cannot  therefore  be  established  by  ord 
testimony.  (Mills  o.  Miller^  4  Neb.,  441;  Hamilton  v. 
Thrall,  7  Neb.,  210;  Dodge  v.  Kiene,  28  Neb.,  216.)  This 
defense  was,  therefore,  unavailing,  and  should  have  been 
so  held  upon  the  evidence  tendered  in  support  of  it.  The 
judgment  of  the  district  court  is 

Bev^ebsbd. 
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FiLSD  jAjrUABT  22,  1898.    No.  6916. 

1.  Chattel  Mortgages:  Titlk  to  Chattbls.  The  legal  title 
to  property  pledged  by  a  chattel  mortgage  remalos  in  the  mort- 
gagor and  creates  merely  a  lien.  Mnaaer  v.  King^  40  Neb.,  892, 
and  OiMp  V.  P»Uoek,  45  Neb.,  771,  followed. 

t.  Exeoutlon :  Sai.b  of  Mobtoaobo  Chattbia  The  title  and 
interest  of  a  mortgagor  of  ohattela  therein  may  be  leyied  npon 
and  sold  nnder  execution  against  him,  the  mortgagor  being  in 
poeseaBion. 

8L  :  :  TiTLB  OF  PuBCHASBB.    A  purchaser  at  such  sale 

is  thereby  subrogated  to  all  the  rights,  but  only  the  rights,  such 
mortgagor  had  to  such  property  at  the  time  of  the  levy  of  the 
execution  thereoB. 


4.  :  :  .     A  purchaser  at  such  sale  takes  the  prop* 

erty  subject  to  all  valid  liens  and  the  rights  of  the  holders 
thereof  existing  thereon  at  the  time  of  the  levy  of  the  execu- 
tion under  which  the  sale  was  made. 

5.  Chattel  Mortgages:    Ezroution  Salbs:  Tbndeb  of  Pay- 

ment OP  Debt  by  Purchabbe.  An  unconditional  tender  by 
such  a  purchaser  of  the  entire  debt  secured  by  a  chattel  mort- 
gage existing  against  said  property,  the  debt  being  at  the  time 
of  the  tender  due  and  the  tender  being  kept  good,  divests  the 
lien  of  the  mortgage  and  entitles  the  purchaser  to  the  possession 
of  the  property.  Tompkins  v.  Batie,  11  Neb.,  147,  and  Knox  v, 
WiUiams,  24  Neb.,  630,  followed. 

6w  :  :  :  Costs.  Such  a  tender,  to  be  good  and  di- 
vest the  lien  of  the  mortgage,  in  addition  to  the  amount  of  the 
mortgage  debt,  must  inclode  all  reasonable  and  necessary  ex- 
penses which  have  been  incurred  by  the  holder  of  the  mortgage 
in  taking  possession  of  the  mortgaged  property  and  in  enforcing 
his  lien  thereon. 

Error  from  the  district  oourt  of  Batler  county.     Tried 
below  before  Wheeler,  J. 

A.  J.  Evans  and  8.  H.  Steele^  for  plaintiff  in  error. 

Matt  MtUtTj  contra. 
61 
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Raoan,  C. 

One  Zwicker  owned  a  kiln  of  brick  which  he  pledged 
by  a  chattel  mortgage  to  one  Zellar  to  secure  a  debt  of 
$100  and  interest.  After  the  note  evidencing  the  mortgage 
had  matured,  Zellar  sold  and  indorsed  it  to  one  Carpenter. 
On  the  14th  of  December,  1889,  in  a  justice  court  of 
Butler  county,  one  Scott  recovered  a  judgment  against  said 
Zwicker.  May  3,  1890,  an  execution  was  issued  on  this 
judgment  and  delivered  to  a  constable  for  execution,  who 
levied  the  same  on  the  kiln  of  brick  belonging  to  Zwicker; 
and  on  the  17th  of  May,  1890,  the  conslable  sold  the  kiln 
of  brick  to  one  Gould.  The  levy  and  sale  were  made  sub- 
ject to  the  lien  of  the  Zellar  mortgage.  Carpenter,  on  the 
day  of  or  the  day  before  the  execution  sale,  took  possession 
of  the  kiln  of  brick,  was  present  at  the  sale,  and  objected 
thereto,  advising  the  constable  that  he,  Carpenter,  owued 
the  Zellar  mortgage.  After  Gould  had  purchased  the  kiln 
of  brick  at  the  constable's  sale,  he  tendered  to  Carpenter, 
the  owner  and  holder  of  the  Zellar  mortgage  and  the  debt 
which  it  secured,  the  full  amount  of  said  debt,  principal 
and  interest,  and  demanded  possession  of  the  kiln  of  brick, 
and  kept  this  tender  good  by  depositing  the  amount  thereof 
with  the  clerk  of  the  district  court,  which  being  refused,  he 
brought  this  suit  in  replevin  in  the  district  court  of  Butler 
county.  The  jury  returned  a  verdict  in  favor  of  Carpen- 
ter, upon  which  judgment  was  rendered,  and  Gould  prose- 
cutes to  this  court  a  petition  in  error. 

The  judgment  is  contrary  to  law,  the  instructions  of  the 
district  court,  and  wholly  unsupported  by  the  evidence. 
The  fact  that  Zwicker  had  mortgaged  the  brick  to  Zellar 
did  not  invest  the  latter  with  the  l^al  title  to  the  brick, 
and  of  course  Zellar's  assignee,  Carpenter,  did  not  become 
possessed  of  the  legal  title  by  taking  an  assignment  of  the 
mortgage  debt.  Notwithstanding  this  mortgage  the  legal 
title  to  the  brick  remained  in  Zwicker  until  divested  by 
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foreclosure;  either  in  a  proceeding  in  equity  or  a  proceeding 
under  the  statute^  and  the  mortgagee  acquired  by  the  mort- 
gage only  a  lien  upon  the  mortgaged  property.  {Mvsser  v. 
King,  40  Neb.,  892;  Randall  v.  Persona,  42  Neb.,  607; 
Camp  r.  Pollock,  45  Neb.,  771 ;  Sharp  v.  Johnson,  44 
Neb.,  165.)  The  constable  in  levying  upon  these  brick 
levied  only  upon  the  interest  of  Zwicker,  the  execution 
debtor  therein.  In  this  case  he  did  not  attempt  to  levy 
upon  anything  else  than  Zwicker's  interest,  and  it  would 
have  made  no  difference  if  he  bad.  The  constable,  in  sell- 
ing these  brick  under  the  execution,  sold  only  the  interest 
therein  of  Zwicker.  In  this  case  the  constable  did  not 
pretend  or  attempt  to  do  more,  and  the  attempt  would  have 
been  unavailing  if  he  had.  Grould,  by  purchasing  these 
brick  at  the  constable's  sale,  purchased  only  the  interest 
which  Zwicker,  the  execution  debtor,  had  in  them,  and  took 
the  brick  subject  to  the  liens  existing  against  them  at  the 
time  of  the  levy.  In  other  words,  the  effect  of  the  levy 
and  sale  was  to  transfer  to  Gould,  the  purchaser,  the  same 
title  to  the  property  sold  that  the  execution  debtor  had 
when  the  levy  was  made,  but  when  Gould  purchased  these 
brick  Carpenter  was  entitled  to  possession  and  in  possession 
of  the  brick  by  virtue  of  his  chattel  mortgage,  and  at  that 
time  Gould  was  not  entitled  to  possession  of  the  brick  as 
against  Carpenter.  Though  Carpenter's  mortgage  was  a 
lien  upon  this  property,  the  debt  which  it  secured  was  past 
due,  and  Gould  tendered  him  the  full  amount  of  money 
due  on  the  mortgage  debt  and  demanded  possession  of  the 
mortgaged  property.  Gould  having  unconditionally  tend- 
ered the  full  amount  of  the  debt  secured  by  the  mortgage, 
the  latter  ceased  from  that  moment  to  be  a  lien  upon  the 
property,  and  Gould,  as  owner  of  the  legal  title,  became 
then  entitled  to  the  possession  of  the  property  (Tompkins 
V.  Batie,  11  Neb.,  147;  Knox  v.  Williams,  24  Neb.,  630); 
and  haviDg  kept  said  tender  good  by  depositing  it  in  court 
when  he  instituted  this  action^  he  was  entitled  at  that  time 
also  to  the  possession  of  \Uv  pnipcrty. 
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On  the  trial  to  the  jury  Carpenter  sought  to  parry  the 
force  and  effect  of  the  tender  of  the  mortgage  debt  made  to 
him  by  Gould  by  claiming  that  Grould  in  this  tender  did 
not  include  the  expense  which  he.  Carpenter,  incurred  in 
taking  possession  of  the  mortgaged  property.  There  are 
two  answers  to  this  contention  :  First,  at  the  time  the  tender 
was  made  by  Gould,  Carpenter  did  not  set  up  or  claim  or 
pretend  that  he  had  incurred  any  expense  ih  and  about  tak- 
ing possession  of  the  mortgaged  property  nor  refuse  the 
tender  on  that  ground;  second,  the  evidence,  without  con- 
flict, shows  that  Carpenter's  claim  that  he  had  incurred  any 
expense  in  the  taking  possession  of  this  property  has  no 
foundation  in  fact. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remauded. 

Beyebbed  and  remanded. 
Post,  C.  J.,  not  sitting. 


Beatrice  Paper  Company  y.  Beloit  Iron  Works, 
Filed  January  22,  1896.    No.  6946. 

1.  Error  and  Appeal :    Election  of  Rbmedibb.    If  the  judg- 

ment which  the  litigant  seeks  to  have  reviewed  is  appealahle,he 
may  have  it  reviewed  on  appeal  or  error,  at  his  election;  and  he 
may  make  snch  election  at  any  time  hefore  the  final  submission 
of  the  case  in  this  oonrt  He  may  dismiss  his  appeal  and  stand 
on  his  petition  in  error,  or  vice  versa;  bat  if  he  makes  no  sneh 
election,  this  court  will  review  the  judgment  of  the  district  cooxt 
on  error  when  there  is  filed  with  the  transcript  a  petition  in 
error.  Woodard  v.  Baird,  43  Neb.,  310,  and  Monroe  o.  Reid^  46 
Neb.,  316,  followed  and  reaffirmed. 

2.  Judicial  Sales:    Order  of  Confirmation:   Review.    In  a 

proceediosc  in  error  from  a  decree  of  the  district  court  confirming 
a  judicial  sale  this  court  will  not  review  a  question  Inyolving  Ihs 
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merits  of  the  original  decree.  State  Nat,  Bank  of  Lincoln  v.  Sco- 
fiM,  9  Neb.,  499;  Siratton  v.  ReUdorph,  35  Neb.,  314;  Nebraska 
Loan  A  TruA  Co.  v.  Hamer,  40  Neb.,  281,  followed  and  reafifirmed. 

3.  Ordera  Beoalling  Ezeoutions:  Powbb  of  Coubts.    Tbe 

district  coarts  of  this  state  have  authority  to  control  their  pro- 
oefls,  and  for  safficient  reason  may  recall  an  execution  or  order 
of  sale  and  set  aside  an  appraisement  of  property  made  there- 
under. 

4.  Order  of  Sale:   Dbscbiption   of   Pbopbbty:    Recalling 

Execution.  The  fact  that  all  the  property  made  liable  by  a 
decree  is  not  described  in  the  execution  or  order  of  sale  issued 
is  sufficient  reason  to  authorise  the  district  court  to  recall  the 
order  of  sale  and  set  aside  the  appraisement  made  thereunder. 

6.  Decrees :  Pbocbdubb:  Notice.  In  a  suit  in  equity,  where  the 
decree  has  been  entered  and  the  case  is  still  on  the  docket  pend- 
ing- proceedings  to  sell  the  property,  all  of  the  parties  to  the  case, 
la  the  absence  of  a  rule  on  the  subject,  are  bound  to  take  notice 
of  all  the  orders  entered  and  steps  taken  by  the  court  In  the  case 
in  term  time  which  do  not  affect  the  original  decree. 

6.  Judicial  Sales:    Confiehation  at  Chambers:   Constitu- 

tional Law.  The  constitutionality  of  the  act  passed  and  ap- 
prove4  February  25,  1875*  (Session  Laws,  1875,  p.  38),  by  which 
section  498  of  the  Code  of  CitU  Procedure  was  so  amended  as  to 
confer  authority  upon  the  district  judges  sitting  in  chambers  to 
confirm  judicial  sales,  is  no  longer  an  open  question  in  this  court 
McMurtry  v.  TiUOe,  13  Neb.,  232,  reaffirmed. 

7.  Statutes :  Repeal  :  CoNerrBUCTiON.     The  act  passed  and  ap- 

proved March  2, 1881  (Session  Laws,  1881,  p.  226,  ch.  46)  does 
not  repeal  any  part  of  section  498  of  the  Code  of  Civil  Proced- 
ure, nor  repeal  section  39  of  the  act  passed  and  approved  Feb- 
rnaiy  27,  1879  (Seroion  Lavra,  1879,  p.  90),  but  said  laws  should 
all  be  construed  together. 

9.  :  :  .     A  statute  will  not  be  construed  as  re- 

pealing by  implication  another  statute  unless  the  repugnancy 
between  the  two  is  plain  and  unaYoidable.  (Latooon  v.  Othson, 
18  Neb.,  137.) 

Erbor  from  the  district  court  of  Gage  county.     Tried 
below  before  Babcock,  J. 

/.  E.  Cobhey  and  O,  M.  Johnston,  for  plaintiff  in  error. 
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8.  L.  Oeiathardt  and  8.  D.  Killen,  corUrtu 

Raoan,  C. 

This  is  a  sait  in  equity  in  the  district  court  of  Gage 
county  brought  by  the  Beloit  Iron  Works  against  the 
Beatrice  Paper  Company  and  others.  In  its  petition  the 
Iron  Works  claimed  that  the  Paper  Company  was  indebted 
to  it  in  a  large  sum  of  money  for  labor  and  material  fur- 
nished by  it  to  the  Paper  Company  towards  the  erection  of 
a  paper  mill  on  its  property,  and  claimed  a  lien  upon  the 
property  of  the  Paper  Company  under  the  mechanics'  lien 
law  of  the  state  to  secure  the  payment  of  the  Paper  Com- 
pany's indebtedness  to  it.  The  Iron  Works  had  a  decree 
as  prayed  in  its  petition,  under  which  the  property  of  the 
Paper  Company  was  sold  to  the  Iron  Works,  the  sale  con- 
firmed, and  the  Paper  Company  prosecutes  to  this  court 
proceedings  in  error. 

1.  The  Paper  Company  has  filed  in  this  court  what  it 
denominates  a  '^ petition  in  error  and  on  appeal,'^  and  thus 
seeks  to  have  this  court  review  the  judgment  of  the  district 
court  both  on  appeal  and  error.  In  Woodard  v.  Baird^ 
43  Neb.,  310,  it  was  held  that  ''when  a  case  is  in  its  nature 
appealable,  and  the  party  seeking  a  review  files,  in  connec- 
tion with  the  transcript,  a  petition  in  error,  be  will  be 
deemed  to  have  elected  to  proceed  in  error,  and  not  by  ap- 
peal;" and  in  Monroe  v.  Reid^  46  Neb.,  316,  it  was  held 
that  ''a  case  will  not  be  considered  in  this  court  as  both  an 
appeal  and  a  proceeding  in  efror.  A  party  must  elect 
which  remedy  he  will  pursue,  and  having  fileil  a  petition 
in  error,  must  be  presumed  to  have  selected  that  remedy." 
It  must,  therefore,  be  considered  as  settled  that  a  litigant 
cannot  have  reviewed  in  this  court  a  judgmentof  a  diatrict 
court  both  on  appeal  and  in  error.  If  the  judgment  which 
the  litigant  seeks  to  have  reviewed  is  appealable  be  may 
have  it  reviewed  on  appeal  or  error,  at  his  election ;  and 
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he  may  make  soch  election  at  any  time  before  the  final 
flabmiasion  of  the  ease  in  this  court.  He  may  dismiss  his 
appeal  and  stand  on  his  petition  in  error,  or  he  may  dis- 
miss his  petition  in  error  and  stand  on  his  appeal ;  but  if 
he  makes  no  such  election,  this  court  will  review  the  judg- 
ment of  the  district  court  on  error  when  there  is  filed  with 
the  transcript  a  petition  in  error. 

2.  The  first  assignment  of  error  argued  here  by  connsel- 
for  the  Paper  Company  is  that  the  main  decree  rendered 
by  the  district  court  in  the  action  is  erroneous,  in  that  it 
makes  the  debt  found  due  to  the  Iron  Works  from  the 
Paper  Company  a  lien  under  the  statute  upon  certain  prop- 
erty owned  by  the  Paper  Company,  and  on  which  property 
the  material  and  labor  furnished  by  the  Iron  Works  were 
not  used  in  constructing  the  improvements  for  the  Paper 
Company;  and  that,  therefore,  the  court  erred  in  issuing 
an  order  for  the  sale  of  the  property  of  the  Paper  Com- 
pany made  liable  by  the  decree  for  the  debt.  But  the 
petition  in  error  filed  here  by  the  Paper  Company  does 
not  assail  in  any  respect  the  correctness  of  the  decree  of 
the  district  court.  The  petition  in  error  challenges  only 
the  correctness  of  the  proceedings  of  the  district  court 
subsequent  to  the  rendition  of  such  decree  and  prays 
that  the  order  confirming  the  sale  made  under  the  decree 
may  be  reversed.  In  State  Nat.  Bank  of  Lincoln  v. 
Scofiddj  9  Neb.,  499,  it  was  held:  ^'On  an  appeal  from 
an  order  of  the  district  court  confirming  a  sale  of  mort- 
gaged premises,  held  that  this  court  would  not  consider  a 
question  involving  the  merits  of  the  original  case.'^  In 
StrcUton  v.  Beisdorph,  35  Neb.,  314,  it  was  held:  '<  Where 
jiarties  have  been  personally  served  with  summons  and 
make  an  appearance  in  a  snit  to  foreclose  a  mortgage,  they 
cannot  afterwards  to  defeat  confirmation  assail  the  decree 
for  mere  irregularity."  (See,  also,  Nebraska  Loan  A  Trust 
Co.  V.  HameTf  40  Neb.,  281.)  The  court  had  jurisdiction 
of  the  subject-matter  of  the   action   and  of  the   parties 
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thereto^  the  petition  stated  a  caase  of  action,  the  decree 
rendered  is  supported  by  the  pleadings^  and  no  appeal  has 
ever  been  taken  from  this  decree,  nor  has  any  proceeding 
in  error  been  had  or  oommenoed  which  challenges  its  cor- 
rectness. We  cannot,  therefore,  look  into  the  record  for 
the  purpose  of  ascertaining  whether  the  decree  is  erroneous. 
It  is  not  void.  It  is  not  directly  attacked  in  this  proceeding, 
and  it  mast  therefore  be  conclusively  presumed  to  be  valid. 
3.  An  order  for  the  sale  of  a  part  of  the  property 
described  in  the  main  decree  was  issued,  such  property 
appraised,  advertised,  and  offered  for  sale  and  not  sold 
for  want  of  bidders.  The  sheriff  returned  such  order  of 
sale  into  court,  reciting  his  proceedings  under  it,  and  there- 
upon counsel  for  the  Iron  Works  moved  the  court  to  vacate 
and  set  aside  the  appraisement  made  of  the  property  and 
for  the  issuance  of  an  alias  order  of  sale  upon  the  ground 
that  ^all  of  the  property  described  in  the  main  decree  was 
not  mentioned  in  the  order  of  sale  issued.  This  motion 
the  court  sustained,  vacating  the  first  appraisement  and 
ordering  an  alias  order  of  sale  to  issue.  The  action  of  the 
court  in  thus  vacating  the  first  appraisement  is  the  second 
error  assigned  and  argued.  It  b  first  insisted  that  the 
court  was  without  authority  to  vacate  the  first  appraise- 
ment until  the  property  had  been  twice  offered  for  sale 
under  the  appraisement  and  not  sold  for  want  of  bidders; 
and  that  the  language  of  this  court  in  Hubbard  v.  Draper, 
14  Neb.,  500,  holding  that  an  appraisement  of  real  estate 
might  be  vacated  by  the  court  for  any  sufficient  reason,  is  a 
mere  " dictum"  Whether  the  language  used  by  the  court 
in  the  case  cited  is  a  *' dictum"  or  not,  we  do  not  think  it 
necessary  to  cite  authority  to  the  proposition  that  a  oonrt 
has  authority  to  control  its  process,  and  for  suffieieat 
reason  to  recall  an  ezecntion  or  an  order  of  sale  and 
to  set  aside  an  appraisement  made  of  property  nnder  exe- 
cution and  this  statement  is  not  to  be  considered  obiter. 
On  looking  into  the  record  we  find  that  some  of  tiie  prop<> 
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erfy  described  in  the  decree  was  not  described  in  the  first 
order  of  sale.  This,  of  itself,  was  saffioient  to  authorize 
the  district  oourt  to  recall  the  order  of  sale  and  set  aside 
everything  that  had  been  done  under  it  The  Iron  Works 
had  the  right  to  insist  that  the  order  of  sale  should  be  as 
broad  as  the  decree,  and  that  the  sale  of  the  property  should 
be  made  in  accordance  with  the  decree  of  the  oourt.  {Ne- 
braska Loan  A  Trust  Co.  v.  Hamer,  40  Neb.,  281.) 

A  second  argument  made  to  sustain  this  assignment  of 
error  is  that  the  oourt  made  the  order  vacating  the  first  ap- 
praisement without  any  notice  to  the  Paper  Company  or  its 
counsel.  We  assume  for  the  purposes  of  this  opinion  that 
the  Paper  Company  had  no  actual  notice  of  the  application 
of  the  Iron  Works  to  the  court  to  vacate  the  appraisement 
and  did  not  know  that  the  same  had  been  vacated  until 
long  afterwards.  But  this  application  to  vacate  the  ap- 
praisement was  made  in  open  court.  The  order  vacating 
the  appraisement  was  made  on  one  of  the  days  of  a  regular 
term  of  the  court  and  while  it  was  in  session  transacting 
business.  The  case  was  on  the  docket.  Proceedings  were 
pending  for  the  sale  of  the  proi)erty  under  the  decree  in 
the  action.  The  officer  had  made  his  return  of  what  he 
bad  done  under  the  order  of  sale.  It  was  on  file,  and  the 
Paper  Company  and  all  other  parties  to  the  suit,  in  the  ab- 
sence of  some  rule  of  the  court  on  the  subject,  were  bound 
to  take  notice  of  every  step  taken  in  the  case  by  the  court 
which  did  not  affect  the  original  decree. 

4.  The  order  confirming  the  sale  was  made  by  the  judge 
of  the  district  court  at  chambers  upon  due  notice  to  all  par- 
ties. The  final  assignment  of  error  is  that  the  district 
judge  had  no  jurisdiction  to  make  this  order.  The  argu- 
ment advanced  to  sustain  this  contention  is  as  follows: 
Section  498  of  the  Code  of  Civil  Procedure  in  express 
terms  confers  authority  upon  the  district  judges  to  confirm 
sales  of  real  estate  in  vacation.  The  legislature  on  the  27th 
day  of  February,  1879  (see  Session  Laws,  1879,  p.  82), 
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passed  an  act  entitled  ''An  act  to  amend  chapter  13  of  the 
Revised  Statutes  of  1866,  entitled  'Courts/''  By  section 
39  of  this  act  it  was  provided  that  a  judge  of  the  diatricfe 
court  might  sit  in  chambers  anywhere  within  his  diatrkifor 
the  purpose  of  confirming  judicial  sales  and  for  other  enu- 
merated purposes;  and  on  the  2d  day  of  March,  1881,  the 
legislature  passed  another  act  entitled  ''An  act  to  give  to  the 
several  judges  of  the  judicial  districts  of  Nebraska  certain 
powers  when  sitting  in  chambers  anywhere  within  their  re- 
spective judicial  districts."  (See  Session  Laws,  1881,  p. 
226,  ch«  46.)  By  this  act  certain  powers  were  conferred 
upon  the  district  judges  when  sitting  in  chambers,  but  the 
power  to  confirm  judicial  sales  was  not  one  of  the  powers 
mentioned  in  the  latter  act  Counsel  for  the  Paper  Com- 
pany correctly  say  that  so  much  of  said  section  498  of  the 
Code  of  Civil  Procedure  as  authorizes  a  judge  of  a  district 
court  to  confirm  a  judicial  sale  at  chambers  owes  its  origin 
to  the  act  of  the  legislature  passed  and  approved  Febraary 
25,  1875  (see  Session  Laws,  1875,  p.  38);  and  the  ai^u- 
ment  is  that  this  last  act,  by  which  said  section  498  <^  the 
Code  of  Civil  Procedure  was  amended,  is  unconstitutional 
and  void.  The  constitutionality  of  this  act  of  1875  amend- 
ing  said  section  498  of  the  Code  of  Civil  Procedure  was 
considered  by  this  court  in  MoMuriry  v.  TuUle,  13  Nek| 
232,  and  it  was  there  held  that  the  act  was  not  repugnant 
to  the  constitution.  The  validity,  then,  of  said  aectioo 
498  of  the  Code  of  Civil  Procedure,  as  it  now  stands,  is  no 
longer  an  open  question.  It  is  also  argued  that  section  39 
of  the  act  of  1879,  quoted  above,  is  also  nnconstitutional, 
but  since  section  498  of  the  Code  of  Civil  Procednre  is 
valid  and  confers  authority  upon  judges  of  the  district 
court  sitting  in  chambers  to  confirm  judicial  sales,  we 
need  not  stop  to  inquire  whether  the  act  of  1879  be 
valid  or  not  Again,  it  is  insisted  that  the  act  of  1881, 
quoted  above,  is  a  valid  act  in  all  respects,  and  that  by 
that  act  the  act  of  1879  and  so  much  of  section  498  of  the 
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Code  of  Civil  Prooedure  as  authorizes  a  judge  at  chambers 
to  confirm  a  judicial  sale  were  repealed.  If  the  act  of  1881 
repeals  section  498  of  the  Code  of  Civil  Procedure  and  sec- 
tion 39  of  the  act  of  1879,  quoted  above,  it  must  be  by  im- 
plication, as  the  act  does  not  assume,  either  in  its  title  or 
body,  to  repeal  any  previous  law,  and  there  is  no  repug- 
nancy between  the  act  of  1881  and  section  498  of  the  Code 
of  Civil  Procedure  and  the  act  of  1879  quoted  above. 
All  these  statutes,  then,  should  be  construed  together.  A 
statute  will  not  be  construed  as  repealing  by  implication 
another  statute  unless  the  repugnancy  between  the  two  stat- 
utes is  plain  and  unavoidable.  {Lawson  v.  Gibsoriy  18  Neb., 
137,  and  case  there  cited.)  The  assignments  of  error,  then, 
and  each  of  them,  are  therefore  overruled  and  the  judgment 
of  the  district  court  is  in  all  things 

Affirmed. 


Chioago,  Rock  Island  &  Pacific  Railway  Company 
V.  Gideon  Archer. 

FiLKD  January  22,  1896.     No.  6753. 

1.  Expert  Witnesses :  Hypothetical  Questions:  Objections. 

Ad  objection  to  a  hypothetical  question  pnt  to  an  expert  witneas, 
that  it  ia  '* incompetent,  immaterial,  and  irrelevant,"  is  too  gen- 
eral to  raise  the  point  that  the  question  inTolves  erroneous  state- 
ments of  evidence. 

2.  ;  .  A  hypothetical  question,  after  stating  a  num- 
ber of  hypotheses,  concluded,  "  [suppose]  he  has  been  unable  to 
work  by  reason  of  such  injury  for  a  period  of  seven  months, 
«  •  «  to  what  would  you  attribute  his  inability  to  work, 
and  for  what  period  would  he  be  partially  or  wholly  incapaci- 
tated for  labor,  and  until  what  time  would  it  require  for  a  total 
disappearance  of  the  pains  and  other  results  of  such  injuries  and 
leave  no  trace  thereof?  "  Held^  That  the  first  two  inquiries  re- 
lating to  facts  expressly  assumed  were  not  prejudicial,  and  that 
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the  last  was  an  iDqoiry  as  to  the  probable  liitiire  dnratioo  of  tlie 
iignry,  and  a  proper  qaeetion  to  ask  an  expert. 

:  :  Rulings  on  Objections.    The  court,  in  oTernit 


ing  an  objection  to  a  hypothetical  qoeation,  romarked:  "I  think 
that  is  a  fair  epitome  of  the  evidence  already  given  in  the  eaaa. " 
Heldf  Not  error. 

4.  BamagOB:  Prbsonal  Injuries:  Instructions.  In  an  action 
for  personal  injories  it  is  error'  to  submit  to  the  Jury  a  oonsid- 
oration  of  the  question,  in  assessing  damagee,  as  to  whether  the 
injuries  were  permanent,  in  the  absence  of  evidence  tendinic  to 
establish  such  permanency  of  injuries  with  reasonable  certainty. 

6b  :  :   :  Harmless    Error.     Even  where  the 

damages  are  unliquidated,  where  the  trial  court  has,  by  an  in- 
struction, submitted  to  the  consideration  of  the  jury  an  element 
of  damages  not  sustained  by  the  evidence,  the  error  will  be 
treated  as  harmless  where,  from  an  examination  of  the  evidence 
and  the  verdict,  it  is  reasonably  certain  that  the  juiy  was  not 
misled,  and  that  it  allowed  nothing  on  account  of  the  element 
improperly  submitted. 

Error  from  the  district  ooart  of  Sarpy  county.  Tried 
below  before  Hopewell,  J. 

The  facts  are  stated  by  the  commissioner. 

W.  F.  Evans  and  C  8,  Montgomery^  for  plaintiff  in  error: 

The  objection  to  the  hypothetical  questions  assuming 
that  plaintiff  had  been  unable  to  work  by  reason  of  his  in- 
jury should  have  l)een  sustained.  The  questions  assumed  a 
conclusion  or  ultimate  fact,  which  was  for  the  jury  alone  to 
determine.  (Haiahv.  Payson^  107  111.,  370;  Bishop  v.  Spin- 
ing,  38  Ind.,  144;  Muldowney  v.  Illinois  C  R.  Co.,  39  la., 
616.) 

The  hypothetical  questions  assume  that  the  wagon  in 
falling  upon  the  plaintiff  struck  him  ''in  the  small  of  the 
back''  at  the  **  base  of  the  spinal  column."  This  assump- 
tion is  without  support  in  the  evidence.  Hypothetical 
questions  must  present  facts  which  the  evidence  tends  to 
prove.     If  the  facts  embraced  in  them  are  not  proved  or 
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attempted  to  be  proved,  objections  to  such  qaestions  should 
be  sustained.  (1  Thompson,  Triab,  sec.  606;  State  v.  An^ 
cfar«on,  10  Ore.,  448 ;  WUiiams  v.  Brown,  28  O.  St.,  547 ; 
Hurd  r.  Chicago,  R.  L  &  P.  R.  Co.,  49  la.,  76;  Bomgard- 
ner  v,  Andrews^  55  la.,  638 ;  Haish  v.  Payaorij  107  III., 
365;  Guetig  v.  State,  66  Ind.,  95 ;  Hathaway  v,  Nat.  Life 
Ins.  Co.,  48  Vt.,  336.) 

Hypothetical  questions  roust  not  embrace  matters  within 
the  range  of  ordinary  human  experience,  because  as  to  such 
matters  the  opinions  of  the  jurors  are  better  in  the  eye  of 
the  law  than  those  of  the  experts.  (1  Wharton,  Evidence, 
sees.  434,  436;  1  Thompson,  Trials,  sec.  605;  New  Eng- 
land Glass  Co.  V.  Lovell,  7  Cush.  [Mass.],  319;  State  v. 
Anderson,  10  Ore.,  448;  Hill  v.  Portland  &  R.  R.  Co.,  56 
Me.,  439;  SUjJU  v.  Watson,  65  Me.,  74;  Linn  v.  Sigsbee,  67 
111.,  76.) 

The  instruction  relating  to  the  elements  of  damage  was 
erroneous.  (2  Shearman  &  Red  field.  Negligence,  sec.  743; 
OuHis  V.  Rochester  &  S.  R.  Co,,  20  Barb.  [N.  Y.],  292; 
Strohm  v.  New  York,  L  E.  &  W.  R.  Co.,  96  N.  Y.,  306 ; 
Tozer  v.  New  York,  C.  &  H,  R.  R.  Co.,  105  N.  Y.,  617; 
Ferny  v.  Long  L  R.  Co.,  116  N.  Y.,  381 ;  Clark  v.  Nevada 
Land  &  Mining  Co,,  6  Nev.,  205;  Spicer  v.  Chicago  <fe  N 
W.  R.  Co.,  29  Wis.,  580;  Ohio  <fe  M.  R.  Co.  v.  Cosby,  27 
Am.A  Eng.  R.  Cases  [Ind.],  339;  Cleveland,  C,  C.  &  L 
R.  Co.  V.  NeweU,  104  Ind.,  264 ;  WhUe  v.  MUwaukee  C.  R. 
Co.,  21  N.  W.  Rep.  [Wis.],  524;  MissouH  P.  R.  Cd.  v. 
Mitchell,  41  Am.  &  Eng.  R.  Cases  [Tex.],  226 ;  Fry  v. 
Dubuque  &  S.  W.  R.  Co.,  45  la.,  416;  Walrath  v.  State,  8 
Neb.,  80;  Union  P.  R.  Co.  Ogilvy,  18  Neb.,  643;  Chicago, 
B.  <fe  Q.  R.  Co.  V.  Sykes,  96  III.,  163;  McGowan  v.  St. 
Lams  Ore  &  Sted  Co.,  16  8.  W.  Rep.  [Mo.],  236.) 

Matthew  Oering,  contra: 

The  objections  to  the  hypothetical  questions  were  insufiB- 
cient  to  raise  the  questions  argued  by  plaintiff  in  error. 
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{Powers  V.  Mitchell,  77  Mc,  361 ;  Lcmisville,  K  A.  &  C. 
R.  Co.  V.  Falvey,  104  Ind.,  409 ;  MoCooey  v.  Forty-Second 
Street  &  Grand  Street  Ferry  R  Co.,  29  N.  Y.  Sap.,  369.) 

The  objections  to  the  hypothetical  questions  were  prop- 
erly overraled.  {Gottlieb  v.  Hartman,  3  Colo.,  53;  Williams 
V.  State,  64  Md.,  384;  Kerr  v.  Lunaford,  31  W.  Va.,  660; 
Cowley  V.  People,  83  N.  Y.,  464 ;  Dilleber  v.  Home  Life 
Ins.  Co,,  87  N.  Y.,  79;  TumbuU  v.  Richardson,  69  Mich., 
400;  Quinn  v.  Higgins,  63  Wis.,  664;  Filer  v.  New  York 
C.  R.  Co.,  49  N.  Y.,  46;  Omaha  &  R.  V.  R.  Co.  v.  Brady, 
39  Neb.,  44;  Steams  v.  Field,  90  N.  Y.,  641 ;  Lincoln  Vtb- 
rifled  Paving  &  Pressed  Brick  Co.  v.  B\ickner,  39  Neb.,  86; 
Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Minn.,  511; 
McDonald  v.  Illinois  C.  R.  Cd.,  55  N.  W.  Rep.  [la.],  102; 
Van  Hoesen  v.  Cameron,  54  Mich.,  609;  Eiseley  r.  Mal^' 
chow,  9  Neb.,  174.) 

In  support  of  an  argument  in  favor  of  the  instruction 
complained  of,  reference  was  made  to  the  following  cases : 
Illinois  C.  R.  Co.  v.  Read,  SI  III.,  484;  Morris  v.  Chicago, 
B.  A  Q.  R.  Co.,  45  la.,  29 ;  Baker  v.  Kansas  CUy,  C.  &  8. 
R.  Co.,  52  Mo.  App.,  602;  Fremont,  E.  &  M.  V.  R.  Ch. 
V.  Leslie,  41  Neb.,  164;  Spicer  v.  Chicago  <b  N.  W.  R.  Co., 
29  Wis.,  583;  Kerr  v.  Forgue,  54  III.,  482. 

Irvine,  C. 

Archer  recovered  a  judgment  of  $1,600  against  the  rail- 
way company  in  the  district  court  of  Sarpy  county  for 
personal  injuries  alleged  to  have  been  sustained  by  Areiier 
in  consequence  of  falling  into  a  cut  made  by  the  railway 
company  along  the  public  highway,  and  left  without  guards 
to  protect  passengers  on  the  highway  from  falling  therein. 
Three  assignments  of  error  relate  to  the  overruling  of  ob- 
jections to  a  hypothetical  question  asked  on  behalf  of 
Archer  on  the  examination  of  as  many  expert  witnesses. 
The  question  asked  each  witness  was  as  follows:  "Suppose 
a  young  mau,  aged  about  twenty-six  years^  in  good,  sound 
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physical  health,  is  thrown  or  falls  down  an  embankment  a 
distance  of  between  sixteen  and  eighteen  feet  while  driving 
along  the  public  highway  in  a  lumber  wagon,  the  young 
man  foiling  on  his  face,  the  wagon  falling  on  him,  striking 
him  in  the  small  of  the  back  at  the  base  of  the  spinal  col- 
umn, one  of  the  horses  which  he  was  driviog  was  killed 
and  another  injured;  that  by  reason  of  such  fall,  w*hich 
resulted  in  the  breaking  of  the  bone  of  the  leg  and  dislo- 
cating the  ankle  joint, — supposing  this  to  have  occurred  in 
November,  1890, — necessitating  the  young  man's  confine- 
ment to  a  bed  for  a  period  of  about  eight  weeks,  and  during 
which  period  he  was  incapable  of  moving  in  his  bed  because 
of  severe  pains  in  his  back  and  injury  to  his  leg;  and  that 
he  constantly  complained  of  severe  pains  and  injuries  to 
his  spine  and  back,  and  thereafter,  for  a  period  of  nearly 
three  months,  was  unable  to  walk  without  the  aid  of 
crutches;  that  from  the  time  of  the  injury  up  to  the  pres- 
ent time  he  had  constantly  complained  of  pains  in  his  back, 
and  has  been  unable  to  work  by  reason  of  such  injury  for 
a  period  of  seven  months,  except  at  light  labor  for  about 
forty  days, — these  conditions  all  existing,  to  what  would 
you  attribute  his  inability  to  work,  and  for  what  period 
would  he  be  partially  or  wholly  incapacitated  for  labor,  and 
until  what  time  would  it  require  for  a  total  disappearance 
of  the  pains  and  other  results  of  such  injuries,  and  leave 
no  trace  thereof?" 

It  is  argued  that  these  objections  should  have  been  sus- 
tained, because,  in  the  first  place,  the  injection  of  the  phrase 
''by  reason  of  such  injury''  introduced  into  the  question 
not  a  hypothesis  of  fact,  but  an  inference  for  the  jury  to 
draw,  and  one  improper  to  submit  to  an  expert  as  a  basis 
for  a  further  opinion ;  and  second,  that  in  certain  respects 
there  was  no  evidence  tending  to  establish  hypotheses  of 
fact  involved  in  the  question.  When  the  question  was  pro- 
pounded to  one  of  the  witnesses  the  objection  was  made 
that   it   was  ''incompetent,  irrelevant,  and   immaterial." 
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When  pot  to  the  other  witoesaea  the  objection  was:  '^Ob* 
jected  to  by  defendant,  as  incompetent  and  immaterial,  and 
for  the  reason  that  no  foundation  has  been  laid  for  the 
question,  and  the  question  is  not  single,  but  multiform  in 
character  and  not  properly  framed/'  The  defendant  in 
error  contends  that  these  objections  are  insufficient  to  pre- 
sent* for  review  the  questions  now  argued ;  and  after  careful 
consideration  we  are  convinced  that  his  contention  is  cor- 
rect In  this  state  the  strict  rule  prevailing  in  many  juris- 
dictions requiring  that  all  objections  shall  be  specific  has 
not  prevailed.  An  objection  that  a  question  is  'incompe- 
tent, irrelevant,  and  immaterial"  has  been  here  held  suffi- 
cient generally  to  apprise  the  court  of  any  ground  of  com- 
plaint falling  within  the  meaning  of  those  terms  {Fhrat 
NaL  Bank  of  Madison  o.  Chrson,  30  Neb.,  104);  bat,  on 
the  other  hand,  this  court  has  held  that  where  a  deed  is 
offered  in  evidence,  such  an  objection  is  too  general  to  reach 
defects  in  the  form,  execution,  or  acknowledgment  of  such 
deed  {Gregory  v.  Langdon^  11  Neb.,  166),  or  the  fact  that 
the  deed  has  no  witness  {Rupert  v.  Penner,  35  Neb.,  587). 
In  such  cases  the  objection  must  be  specific^  and  call  the 
attention  of  the  trial  court  to  the  precise  defect  complained 
of.  The  same  reasons  which  controlled  the  court  in  the 
two  cases  last  cited  are  peculiarly  applicable  to  a  hypothetic 
cal  question  asked  an  expert  witness.  The  general  objec- 
tion directs  attention  only  to  the  general  scope  and  charac- 
ter of  the  question.  There  is  much  reason  in  the  language 
of  Mr.  Justice  Daniel  {Camden  v.  Doremus^  3  How.  [U. 
S.],  515):  ^'Upon  the  offer  of  testimony,  oral  or  written, 
extended  and  complicated  as  it  may  often  prove,  it  could 
not  be  expected,  upon  the  mere  suggestion  of  an  exception 
which  did  not  obviously  cover  the  competency  of  the  evi- 
dence, nor  point  to  some  definite  or  specific  defect  in  its 
character,  that  the  court  should  explore  the  entire  mass  for 
the  ascertainment  of  defects,  which  the  objector  himself 
either  would  not  or  could  not  point  to  their  view.     It  would 
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be  more  extraordinary  still  if,  under  the  mask  of  such  an 
objection,  or  mere  hint  at  objection,  a  party  should  be  per- 
mitted in  an  appellate  court  to  spring  upon  his  adversary 
defects  which  it  did  not  appear  he  ever  relied  on,  and 
which,  if  they  had  been  openly  and  specifically  alleged, 
might  have  been  easily  cured/'  The  precise  question  has 
been  passed  upon  by  the  circuit  court  of  appeals  for  this 
circuit,  Judge  Thayer  saying:  ''We  would  not  be  under- 
stood as  deciding  that  an  objection  on  the  ground  of  '  in- 
competency,  irrelevancy,  and  immateriality'  is  always  too 
general,  but  we  think  that,  when  counsel  intend  to  rely  on 
the  ground  that  a  hypothetical  question  propounded  to  an 
expert  witness  is  based  upon  an  erroneous  statement  of  the 
evidence,  that  fact,  at  least,  should  be  called  to  the  attention 
of  the  trial  court"  {Misaouri  P.  R.  Co.  v.  Halt,  66  Fed.  Rep., 
868.  See,  also,  Power9  v.  MUchel/,  77  Me.,  361 ;  Currier 
V.  Henderson^  85  Hun  [N.  Y.],  3Q0.)  The  objections  here 
argued  relate  to  only  a  small  portion  of  the  question  pro- 
pounded. If  the  objection  had  specifically  called  attention 
to  this  portion  at  the  time  of  the  trial,  and  the  objection 
were  well  taken,  the  question  might  have  been  readily  re- 
framed  in  order  to  meet  it  We  do  not  think  (hat  the  ob- 
jections that  no  foundation  had  been  laid  for  the  question, 
and  that  the  question  was  not  properly  framed,  are  suffi- 
cient to  suggest  the  defeote  complained  of,  and  the  objection 
that  the  question  was  not  single  certainly  does  not  go  to 
the  point 

A  further  objection  is  made  that  the  question  relates  to  a 
matter  within  the  range  of  ordinary  human  experience,  and 
not  to  one  within  the  range  of  expert  testimony.  This  ob- 
jection probably  goes  to  the  competency  of  the  whole  ques- 
tion, but  we  do  not  think  it  is  well  taken.  The  question 
asks  three  things:  First,  to  what  would  you  attribute  his 
inability  to  work?  Second,  for  what  period  wpuld  he  be 
partially  or  wholly  inoapaoitated  for  labor?  And  third, 
what  tim^  would  it  require  for  a  totfj  disappearaiiAS  of  the 
62 


914  NEBRASKA  REPORTS.         [Vol.  46 


Chicago,  It.  I.  A  P.  R.  Co.  T.  Archer. 


pains  and  other  results  of  such  injuries?  The  first  two 
elements  are  merely  a  repetition  of  assumptions  already 
made  in  the  question,  and  for  that  reason  are  certainly  not 
prejudicial.  The  third  was  an  inquiry  as  to  the  ultimate 
period  of  suffering  from  injuries  which  had  so  far  produced 
the  effect  stated  in  the  body  of  the  question.  This  waa 
certainly  a  subject  peculiarly  within  the  domain  of  expert 
testimony. 

The  court,  in  overruling  the  objection  to  the  question 
when  first  propounded,  remarked:  ''I  think  that  is  a  £iir 
epitome  of  the  evidence  already  given  in  the  case."  An 
exception  was  taken  to  this  remark.  Counsel  construe  this 
remark  as  indicating  to  the  jury  that  the  trial  judge  deemed 
the  facts  assumed  in  the  question  established  by  the  evi» 
dence.  We  do  not  think  so.  It  was  but  an  indication  that 
the  court  considered  that  the  question  epitomized  the  evi* 
dence  up  to  that  time  introduced,  but  without  any  opinion 
as  to  the  weight  of  such  evidence.  If  the  objection  had 
l)een  properly  made  that  the  question  in  particulars  stated 
was  not  supported  by  any  evidence  yet  introduced,  the  court 
by  the  act  of  overruling  the  objection  would  have  in  efiect 
made  the  same  statement.  It  is  not  every  remark  made 
orally  by  the  trial  judge  during  the  progress  of  a  case 
which  falls  within  the  inhibition  against  oral  instructions. 
It  has  been  held  that  the  trial  judge  may  state  at  length  his 
reasons  for  ruling  on  a  question  of  law  and  it  is  not  error 
to  do  so  in  the  presence  of  the  jury.  {Hall  v.  Aitkin^  25 
Neb.,  360.)  Such  a  remark  as  was  here  made  is  not  preju- 
dicial if  it  be  not  of  such  a  character  as  to  influence  the 
minds  of  the  jurors  in  determining  facts  presented  to 
them.  At  the  close  of  the  plaintiff's  evidence  the  defend- 
ant moved  for  the  direction  of  a  verdict,  and  this  motion 
was  overruled.  Counsel  for  plaintiff  now  aptly  suggests 
that  if  the  remark  referred  to  was  erroneous,  the  very  act 
of  overruling  this  motion  must  have  been  erroneous  for 
the  same  reason,  because  it  implied  that  the  court  coosid- 
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ered  the  evidence  sufficieDt  to  warrant  a  verdict  for  the 
plaintiff. 

Among  the  instructions  given  was  the  following:  '^If 
you  find  for  the  plaintiff,  then,  in  estimating  his  damages, 
you  are  instructed  that  he  is  entitled  to  recover  any  pecun- 
iary loss  he  has  sustained  on  account  of  being  unable, to 
work,  either  wholly  or  in  part.  If  he  has  suffered  perma- 
nent injury  that  will  prevent  him  from  pursuing  his  ordi- 
nary business  or  labor  in  future  to  the  same  extent  that  he 
did  prior  to  the  injury,  that  should  be  taken  into  account. 
He  is  also  entitled  to  recover  on  account  of  bodily  pain  and 
suffering,  and  for  expenses  of  his  treatment,  including 
physicians'  charges.  You  should  take  all  these  elements 
into  consideration  and  allow  him  such  sum  as  will  be  fair 
and  just  compensation  for  the  injuries  sustained;  but  you 
cannot  allow  him  exemplary  damages;  that  is,  damages  by 
way  of  punishment  oF  the  defendant.''  We  agree  with 
counsel  for  the  railway  company  that  to  recover  prospective 
damages  it  must  be  made  to  appear  from  the  evidence  with 
reasonable  certainty  that  future  evils  will  result ;  and  we^ 
also  agree  with  them  in  their  contention  that  the  record 
discloses  no  evidence  of  a  permanent  disability  affecting- 
plaintiff's  ability  to  pursue  his  ordinary  business  in  the 
future.  It  follows  that  the  instruction  just  quoted,  in  so 
far  as  it  submitted  to  the  jury  a  consideration  of  a  perma- 
nent disability  affecting  plaintiff's  future  business,  was 
technically  erroneous.  The  most  diiScult  question  in  the 
case  is  whether  the  error  was  prejudicial.  The  verdict  was 
for  31,600.  Prior  to  the  injury  the  plaintiff  was  a  man 
of  sound  health,  able  to  perform  manual  labor  at  remu- 
nerative wages.  For  four  weeks  at  least  he  was  confined 
to  his  bed.  For  several  months  thereafter  he  could  only 
move  with  the  aid  of  crutches.  Down  to  the  time  of  trial 
he  experienced  pain,  and  while  for  some  time  prior  to  the 
trial  he  bad  been  working,  he  had  been  compelled  to  resort 
to  a  different  class  of  work  and  procure  assistance  to  re- 
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lieve  him  of  the  severer  tasks.  At  the  time  of  the  trial 
these  conditions  continued,  and  there  was  evidence  tending 
to  show  that  they  might  continue  for  two  years.  In 
Omaha  *  R.  V.  R.  Co.  v.  Brady,  39  Neb.,  27,  the  jury 
found  a  verdict  of  $7,000.  This  court  held  that  there  was 
no  suflBcient  evidence  of  a  permanent  disability  resulting 
from  the  injuries  complained  of;  but  permitted  a  judgment 
of  $2,000  to  stand  on  plaintiff's  remitting  the  remainder. 
The  propriety  in  such  cases,  even  where  damages  are  un- 
liquidated, of  permitting  the  defendant  in  error  to  elect 
between  a  remittitur  and  a  judgment  of  reversal,  has  not, 
so  far  as  we  know,  ever  been  questioned  in  this  state.  If 
this  verdict  were  for  so  large  a  sum  that  it  was  evident  or 
«veu  probable  that  a  portion  of  the  damages  had  been  al- 
lowed on  account  of  supposed  permanent  injuries,  there 
would,  therefore,  be  no  doubt  that  the  judgment  should  be 
of  this  character,  the  court  estimating  as  the  amount  of  the 
remittitur  as  great  a  sum  as  it  was  probable  that  the  jury 
might  have  allowed  on  account  of  the  element  improperly 
submitted.  But  here  we  cannot  pursue  this  course*  In 
the  Brady  case  a  judgment  $500  greater  than  that  here  al- 
lowed was  permitted  to  stand  for  temporary  injuries,  ap- 
parently no  more  serious  than  those  disclosed  in  this  case, 
and  we  would  not  feel  warranted  in  requiring  as  a  condi- 
tion of  affirmance  a  remittitur  beyond  a  nominal  sam. 
On  the  other  hand,  had  the  verdict  been  for  $5  or  $100,  or 
€ven  any  sum  not  beyond  what  might  be  equal  to  what 
may  be  called  the  liquidated  elements  of  damages  proved, 
to-wit,  expenses  occasioned  by  the  injury  and  actual  loss  of 
earnings  already  sustained,  we  would  unhesitatingly  affirm 
the  judgment  unconditionally  as  beyond  all  question  not 
including  anything  for  permanent  disability.  We  think 
the  true  rule  is  that  where  the  damages  are  anliqaidated 
and  the  jury  has  been  by  the  instructions  permitted  to  con- 
sider an  element  not  sustained  by  the  evidence,  the  error 
should  be  treated  as  harmless  where,  from  an  inapcetioaof 
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the  evidence  and  the  verdict,  it  is  reasonably  certain  that 
the  juiy  was  not  misled,  and  that  it  allowed  nothing  oii 
account  of  the  elements  improperly  submitted  to  it.  We 
think  this  case  discloses  a  state  of  affairs  within  the  rnlo. 

Judgment  affjbmed. 


1m  E.  Spatz  v.  J.  A.  Martin. 

Filed  January  22, 1896.    No.  6088. 

Negotiable  Instruments:  Suretyship:  Liabtuty  or  Mar- 
ried Women.  Evidenoe  in  an  action  against  a  married  woman 
npon  a  note  executed  by  her  as  sarety  examined;  and  held  suf- 
ficient to  sustain  a  ▼erdict  agaiiist  her. 

Error  from  the  district  court  of  Kearney  county.  Tried 
below  before  BEALf^,  J. 

J.  L.  McPheely  and  H.  M.  Pope,  for  plaintiff  in  error. 

In  argument  reference  was  made  to  the  following  cases: 
State  Savings  Bank  of  St.  Joseph  o.  Scott,  10  Neb.,  84; 
Davis  V,  First  Nat.  Bank  of  Cheyenne,  6  Neb.,  242;  Hale 
V.  Christy,  8  Neb.,  264;  Webb  v.  Hoseiton,  4  Neb.,  308; 
Bamum  v.  Young,  10  Neb.,  309 ;  Gillespie  v.  Smith,  20  Neb., 
455. 

A,  H.  Burnett,  oorUra^ 

Irvine,  C. 

J.  K  Spatz  and  L.  E.  Spatz,  his  wife,  gave  to  J.  P. 
Adams  their  promissory  note  for  $254.  This  note  was 
indorsed  by  Adams  to  Martin,  and  the  makers  and  in- 
dorser  were  sued  by  Martin.  A  judgment  by  him  wa<^  re- 
covered.    Mrs.  Spatz  brings  the  judgment  here  for  review 
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by  petition  in  error.  Her  defense  was  covertare.  The  case 
was  stibiuittecl  to  the  jury  on  an  instruction  to  the  effect 
that  if  Mrs.  Spatz  signed  the  note  as  surety,  without  refer* 
ence  to  her  separate  estate,  and  was  a  married  woman,  then 
she  was  not  liable.  There  is  no  assignment  of  error  relat- 
ing to  the  instruction,  and  the  sole  question  presented  for 
review  is  whether  the  verdict  was,  under  this  instruction, 
sustained  by  the  evidence. 

It  is  settled  that  a  married  woman  may  in  this  state  ob- 
ligate herself  as  surety  for  her  husband's  debt.  {Stevenson 
r.  Oraig^  12  Neb.,  464;  Buffalo  County  Nat  Bank  v.  SharpCy 
40  Neb.,  123;  Smvh  v.  Spaulding,  40  Neb.,  339;  Briggs 
V.  First  Nat.  Bank,  41  Neb.,  17;  Watts  v.  Gantt,  42  Neb., 
869.)  The  effect  .of  other  decisions  is  that  under  our  mar- 
ried woman's  act  a  married  woman  is  liable  upon  her  con- 
tracts when  made  with  reference  to  and  upon  tiie  faith  and 
<»reditof  her  separate  proj>erty.  (Davis  v.  First  NaL  Bank  of 
Cheyenne,  5  Neb.,  242;  Bamum  v.  Young,  10  Neb.,  309.) 
In  some  cases  this  rule  is  stated  in  the  alternative,  to-wit. 
that  she  is  bound  upon  contracts  made  with  reference  to 
her  separate  estate  or  upon  the  faith  or  credit  thereof.  {State 
Savings  Bank  of  St,  Joseph,  Mo,,  v.  Scott,  10  Neb.,  83; 
Eckman  v.  Scott,  34  Neb.,  817.)  In  such  cases  it  has  been 
held  that  she  is  liable  upon  her  general  obligations,  not  in 
their  nature  connected  with  her  separate  estate,  when  she 
intended  to  bind  it  for  their  performance.  It  is  not  neces- 
t^ry  in  this  case  to  consider  the  distinction  suggested  by 
the  use  of  the  conjunctive  term  in  some  cases  and  the  dis- 
junctive iu  others,  because,  as  already  stated,  no  complaint 
is  made  of  the  instruction,  and  we  need  ouly  consider  the 
sufficiency  of  the  evidence,  in  connection  with  the  instruc- 
tion and  the  general  statements  of  the  law  afforded  by  the 
•caaes  ciU^d. 

The  evidence  tends  to  show  that  J.  E.  Spatz  was  a  pby- 
i^ician  who  had  performed  professional  services  for  the  wife 
of  Adams.     He  had  been  chai^;ed  with  n^ligenoe  in  his 
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treatment  of  her,  and  in  settlement  of  this  controversy  had 
given  the  note  sued  upon,  his  wife  joining  him  in  its  exe- 
cution. She  testified  in  answer  to  direct  questions  that  she 
did  not  sign  the  note  with  reference  to  her  separate  estate, 
and  did  not  intend  to  bind  it;  bat,  on  the  other  hand,  there 
is  evidence,  both  from  her  and  her  husband,  to  the  effect  that 
while  the  husband  enjoyed  a  good  practice,  all  the  property 
was  in  her  name;  that  she  had  previously  signed  ndt^  as 
surety;  that  she  knew  the  object  of  giving  this  note,  and 
that  it  was  necessary  for  him  to  give  security  for  it.  She 
testified  that  she  presumed  she  was  asked  to  sign  the  note 
because  she  owned  the  property.  She  believed  that  that 
was  the  reason  why  her  signature  was  desired.  It  further 
appeared  that  her  owning  the  property  was  the  reason  urged 
upon  Adams  for  accepting  her  as  surety,  although  this  con- 
versation was  not  in  her  presence.  We  think  this  was  suf- 
ficient evidence  to  sustain  the  verdict.  The  jury  was  not 
bound  by  her  direct  denial  of  the  fact  that  she  did  intend 
(o  bind  her  separate  property.  It  had  a  right  to  believe 
from  the  evidence  that  when  she  had  signed  the  note, 
owning  all  the  property  of  the  family,  and  knowing  that 
her  signature  was  desired  because  of  that  fact,  her  inten- 
tion was  to  charge  that  property. 


Judgment  affirmed. 


Mortimer  C.  Swrbney  v.  Frank  J.  Ramge. 

Filed  Febbuabt  4,  1896.     No.  61 S8. 

Afflrmanoe  Where  the  Beoord  Fails  to  Present  a  Ques- 
tion for  Beview. 

Error  from  the  district  court  of  Douglas  county.    Tried 
below  before  Doane,  J. 
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C  A.  Baldwin  and  Weaver  A  Oilier,  for  plaintiff  in  error. 
Parke  Oodmrij  eowtra. 

Per  Cubiam. 

The  bill  of  exceptions  in  this  case  having  been  quashed 
at  a  former  term  of  this  ooart,  and  the  petition  in  error 
presenting  no  question  which  can  be  considered  without  a 
bill  of  exoeptionsy  the  judgment  is 

Affibmbd. 
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Abandonment.    See  Sales,  a 

Abatement. 

A  piea  that  another  action  is  pending  in  the  same  oonrt  be- 
tween the  same  partiee,  involving  the  same  snbject-matter 
and  seeking  the  same  relief,  when  proved,  is  a  good  de- 
fense to  a  second  action,  though  one  is  an  action  at  law 
and  the  other  a  suit  in  equity.     Monroe  v.  Reid, 317 

Abortion.    See  Witnrsses,  3. 

Abstraots.of  Title. 

1.  The  bond  required  by  sec.  65,  eh.  73,  Comp.  Stats.,  is  de- 
signed as  security  for  those  who  may  be  damaged  through 
the  negligence  or  inefficiency  of  alMtracters.     ThomoB  v, 

Oirton 765 

%  A  certificate  that  the  abstract  mentions  all  the  liens  of 
record  in  the  offices  of  the  county  clerk,  derk  of  the  dis- 
trict court,  and  county  treasurer  does  not  make  the  ab- 
stracter liable  on  his  bond  for  a  failure  to  mention  a  mort- 
gage recorded  in  the  register's  office,  though  the  omission 
was  intentional  and  the  purchaser  of  a  junior  mortgage 
relied  upon  the  abstract     Id. 

Aoceesoriea.    See  Cbiminal  Law,  % 

Aooord  and  Satisfaotion. 

A  defendant  who  pleads  accord  and  satisfaction  must  allege 
performance.     Qdble  v,  American  Nat.  Bank  ofKanmis  City^  891 

Acooiintlng.    See  Banks  and  Banking,  7. 

Confirmation  of  report  of  referee  who  stated  an  account 
Warren  v.  Baben^ 115 

Actions.     See  Abatement.     Attaohuknt,  4.     Attorney 
AND   Client,   2.     Malicious   Pboseoution.     Res 
Adjudioata.    Sales,  4, 5.    Wiixs. 
A  promise  by  one  to  another  for  the  benefit  of  a  third  person 
may  be  enforced  by  the  latter.     Kaufmann  e.  Cooper^ 644 

Administration  of  Estates.    See  Ekecutobs  and  a  dm  in- 
istbatobs. 

(921) 
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Adverse  Possession. 

OocapaD<7  of  land  by  permlflBion  of,  and  Bnbeervient  to,  Um 
trae  owner  will  not  establiah  a  title  by  advene  poeaession. 
John9tmv.  BuU 290 

Affidavits.    See  Bepleyin,  3, 4.    Bbyibw,  16. 

Alfiilfa  Irrigation  Distriot.    See  Irrigation. 

Amendments.   See  Bboords.    Bbplbvin,  3, 4.    Btatute8»  9l 

Appeal.    See  Brvikw. 

Appeal  Bonds.    See  Injunction,  1, 2. 

The  allowance  of  a  enperaedeae  is  within  the  diBcrettoo  of  the 
trial  oonrt  where  a  upremptory  writ  ofvuntdttmma  has  beea 
allowed.  Coopenider  v.  Stale, 81 

Appearance.    See  Contsmpt,  7. 

Appointments.    See  Office  and  Officers,  5,  6. 

Appraisements.    See  Ezboutions,  8-11, 16, 17. 

Arguments.    See  Criminal  Law,  37.    Beview,  27-29. 

Arrest.    See  Sheriffs  and  Constables,  3-6. 

Arson. 

Under  sec  54,  Criminal  Code,  it  was  erroneons  to  try  defend- 
ant upon  the  charge  of  burnin^t  a  achoolhonae,  joined 
with  a  chaige  fi>r  canaing  the  burning  to  be  done  by 
another.   Wmtdell  v.  State —.....  8» 

Assart.    See  Bobbery. 

Assault  and  Battery. 

Saffidency  of  evidence  to  sustain  a  oonviction  for  assault 
and  battery.   Whitnerv,  Stale 144 

Assessments.    See  Injunction,  4. 

Assignments  of  Error.    See  Instructions,  1.    Beview, 
30-32. 

Attachment.    See  Election  op  Bbhkdibb. 

1.  The  goods  of  a  merchant  may  be  attached  on  the  ground 
of  a  fraudulent  disposal  of  property,  where  he  expressei 
an  intentiou  to  defeat  the  claim  of  a  creditor,  arranges  to 
carry  out  his  purpose,  sells  his  goods  rapidly  for  cash, 
greatly  depletes  the  ralne  of  his  stock  in  a  short  time,  and 
fails  to  give  a  satisfactory  account  of  the  money  realised. 
Seedv,  First  Nat  Bank  of  Weeing  Watar. 16d 

2.  Validity  of  levy  of  writ     P&ufeU  ».  Yeazel M7 

3.  On  discharge  of  an  attachment  the  costs  and  expenses 


INDEX.  923 

Attaohment— eoii€/tufe<i 

iDctdent  thereto  should  ordinarily  be  taxed  against  the 
plaintiff.     DeeHng  v.Wisherd 720 

4.  Jarisdiction  over  property  lawfully  seized  under  a  writ  of 
attachment  is  not  lost  by  a  failure  to  serve  upon  defendant 
prooees  in  the  main,  pending  action.    Darnell  r.  Mack 740 

Attorney  and  Client.    See  Witnbssbs,  5. 

1.  An  attorney  has  a  right  to  refuse  a  retainer  which  would 
require  his  appearance  before  a  particular  judge.  Saves 
V.  State 149 

9.  Under  an  allegation  that  an  attorney  received  for  the  use 
of  plaintiff,  but  not  pursuant  to  a  contract  between  them, 
money  paid  by  a  judgment  debtor,  which  defendant 
wrongfully  retained,  it  is  error  to  instruct  the  jury  that  a 
reasonable  snm  may  be  allowed  for  proressional  services, 
where  defendant  answers  that  he  retained  only  the  sum 
due  him  under  a  contract  with  plaintiff.     Wigton  v.  Smithy  461 

Attorney  General.    See  Ck>N8TiTUTioNAL  Law,  3. 

Attorneys.      See    Comtbaotb,    14.      Ck)UNTY   Attobnbts. 
Cbiminal  Law,  35.     Rbview,  30,  34. 

Auditor  of  Public  AooountB.    See  Mandamus,  7. 

Australian  Ballot  Law.    See  Ei.EcrrioN& 

Bailment.    See  Labciemy,  4. 

Ballots.    See  Elbctions,  9. 

Banks  and  Banking.    See  Negotiadlb  Inbtbumbnts,  a 

USUBY. 

1.  The  law  presumes  that  the  relation  existing  between  a 
bank  and  its  customer  is  that  of  debtor  and  credi|x>r. 
NichoU  V.  StaU 715 

5.  In  the  abeenoe  of  evidence  the  law  presumes  that  the  de- 
posit of  a  customer  is  a  general  one.     Id, 

3.  Where  a  customer  overdraws  his  account  and  makes  a 
general  deposit,  the  presumption  is  that  it  was  made  and 
received  in  payment  of  the  overdraft    Id, 

4.  A  cashier,  with  knowledge  of  the  bank's  insolvency,  cannot 
be  convicted  of  a  felony  under  sees.  22,  23,  ch.  8,  €k>mp. 
Stats.,  for  accepting  a  depoeit  to  apply  on  the  depositor's 
overdraft     Id 716 

6.  In  a  prosecution  against  the  cashier  of  an  insolvent  bank 
for  accepting  a  deposit, evidence  may  be  admitted  to  show 
it  was  made  and  received  in  payment  of  the  depositor's 
overdraft     Id. 
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6.  In  an  action  against  a  bank  for  deposits  made  by  plaint- 
iff's agent  in  bis  own  name,  evidence  tbat  tbe  money  was 
paid  oat  on  defendant's  cbecks  is  inadmissible  under  a 
general  dental.    Cttd$v.  SmOh  Omaha  NaL  Bank 750 

7.  Where  a  commission  merchant,  whose  bank  aooonnt  is  over^ 
drawn,  deposits  in  his  own  name  funds  realised  from  a 
sale  of  lire  stock  oonsi{ened  to  him  by  his  principal,  the 
bank,  rsgardless  of  the  question  of  notice,  is  aooonntahle 
to  such  principal  and  cannot  apply  the  fiwds  to  the  pay- 
ment of  the  overdraft.    Id, 

Bill  of  Exceptions.    See  Rkyibw,  13-20. 

1.  Bill  of  exceptions  quashed  because  not  presented  to  the 
trial  Judge  for  settlement  within  the  time  prescribed  by 
statnte.     Oonwaif  v.  Qrime$ 288 

%  After  a  bill  of  exceptions  has  been  quashed  it  cannot  be 
eon^tidered.    Id. 
City  Nat.  Bank  of  Ha9ting$  9.  Thama$. 861 

8L  The  supreme  court  will  not  make  an  order  on  a  stenogra- 
pher below  to  prepare  a  transcript  of  evideuce  for  a  bill 
of  exceptions  where  the  district  judge  made  such  an  or- 
der upon  condition  that  the  fees  should  be  paid,  there  be- 
ing shown  neither  a  compliance  with  the  order  nor  an 
attempt  to  review  it     Argahrighi  o.  StaU^ 88S 

BUnd,  Institution  for.    See  Officb  and  Offiobbs,  Sl 

Board  of  Publio  Lands  and  Buildings.    See  Pbn[tbn- 

TIARY. 

The  board  of  public  lands  and  buildings  may  transact  much 
of  the  business  pertaining  to  the  public  institutions  of  tbe 
state  through  agents  of  its  own  creation.    8laU  v.  Holeowtb,  614 

Bonds.  Bee  Abstbacts  or  Titlb.  Constitutional  Law,  7. 
Intozicatino  Liquobs.  Municipal  Gobporations, 
2.     Officb  and  Officbbs,  6-7.     Pbikcipal  and 

SURBTY,  2,  3. 

Bridges.    See  Counti  rs,  6-10. 

Briefb.    Bee  Bbview,  27-29,  34. 

Building  Contraots.    See  Contracts,  13. 

Burden  of  Proof .  Bee  Chattbl  Mortgages,  4, 5.   Fbaudit- 

LBNT  CONTBTANCBS,  1. 

Burglary.    See  Indictment  and  Infobuation,  6. 

1.  Evidence  in  respect  to  the  element  of  intent  keid  snlB- 
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dent  to  sustain  a  ▼erdiot  against  defendant.     MeMahon  v. 

State 166 

8.  Evidence  held  snfflcient  to  establish  that  the  bnrKlary  was 
committed  in  the  night  season.     Metz  v.  State^ 647 

3.  A  corn-orib  erected  on  a  fkrm  is  a  storehooae  and  ware- 
boose  within  the  meaning  of  sec.  48,  Criminal  Code,  de- 
fining burglary.     Id. 

4.  A  breaking  neoessary  to  constitute  the  crime  of  bnrglary 
may  be  by  any  act  of  physical  force,  however  slight,  by 
which  the  obstmction  to  entering  is  removed.     Id, 

6.  The  facts  that  a  bnrglary  was  committed  and  the  stolen 
property  soon  found  in  possession  of  accused  do  not  raise 
a  presumption  that  he  is  guilty  of  the  crime.     Id. 

6.  The  inference  to  be  drawn  from  the  facts  that  a  burglary 
was  committed  and  the  stolen  property  soon  found  in  pos- 
session of  accused  is  a  question  for  the  jury  to  determine. 
Id 648 

Oalendar  Month.    See  Constitutional  Law,  9,  10. 

Carriers. 

1.  It  is  not  within  the  power  of  a  court  to  make  such  an  ar- 
rangement for  the  business  intercourse  of  common  carriers 
as,  in  the  opinion  of  such  court,  they  ought  to  make  for 
themselves.     State  v.  Sioux  Oi^f,  O'N.  dt  W,  R  Co 683 

2.  The  transfer  switch  law  (Session  Laws,  1893,  p.  142,  ch. 
11)  is  invalid,  as  violating  the  fourteenth  amendment  of 
the  federal  constitution  providing  that  no  state  shall  "  de- 
prive any  person  of  life,  liberty,  or  property  without  due 
process  of  law."    Id, 

Challenge.    See  Jubt,  1. 

Chattel  Mortgages. 

Befeate. 

1.  A  chattel  mortgage  may  be  discharged  by  a  marginal 
entry  on  the  index  by  the  mortgagee,  attested  by  the 
county  clerk,  or  the  entry  may  be  made  by  the  latter  when 
authorized  to  do  so  by  a  written  order  of  the  mortgagee 
attested  by  a  justice  of  the  peace  or  an  officer  having  a  seal. 
Boyea  v.  Summert,, 308 

3.  An  order  to  a  county  clerk  to  release  a  mortgage  is  invalid 
as  a  release  unless  attested  by  a  justice  of  the  peace  or  an 
officer  having  a  seal.     Id. 

8.  Mistake  or  igpowAoe  will  not  release  a  mortgagee  from 
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liability  for  failing  to  satisfy  a  morif^^gb  m  repaired  bj 
sea  15,  ch.  32,  Oomp.  Stats.     Id. 

B<maFide9. 

4.  Id  a  contest  between  mortgagee  and  mortgagor's  creditors 
the  bnrden  is  npon  the  former  to  establish  the  homafldet 
of  the  mortgage  where  he  has  not  taken  poasessioa  of  the 
chattels.    DomM  v.  Maek^ 740 

5.  Mortgagee's  harden  of  proof  as  to  the  5oflia  flde9  of  the 
mortgage  is  not  satisfied  by  showing  that  the  notes  secured 
are  in  existence,  wilhont  evidence  of  the  consideration 
therefor  or  of  the  bona  fides  of  the  debt.    Id. 

6.  A  mortgagee  of  a  conditional  buyer  in  poese«ion  of  chat- 
tels is  not  a  pnrchaser  within  the  meaning  of  sec  26,  ch. 
32,  Comp.  Stats.  OampbOl  Printing  Pten  dt  Mfg,  Co.  o. 
Dyer 830 

TUle  to  ChatUU, 

7.  The  legal  title  to  mortgaged  chattels  remains  in  the  mort- 
gagor.    Qo}Ud  V.  Armagost 897 

8.  A  purchaser  of  mortgaged  chattels  at  exeention  sale  was 
entitled  to  possession  of  the  property,  where  he  tendered 
to  the  mortgagee  the  debt  secured  by  the  mortgage.     Id, 

Ciroumstantial  Evidence.    See  Cbiminal  Law,  13. 

Collateral  Attack.    See  Estoppel,  I.    Judombnts,  a 

Comity,  Judicial.    See  Stare  Decisis. 

Commission  Merchants.    See  Banks  and  Bankikg,  7. 

Commissions.    See  Real  Estate  AoEirts. 

Commitment.    See  Contempt,  12. 

Common  Carriers.    See  Cakbibbs. 

Complaints.    See  Contempt,  13. 

Conditional  Sales.    See  Sales,  7. 

Confession  of  Judgment.    See  Judgments,  8. 

Confessions.    See  Homicide,  7. 

Consideration.    See  Contracts,  6,  7,  11.    Landlord  and 
Tenant,  3.    Negotiable  Instruments,  5,  6, 

Conspiracy. 

Thomas  v,  Carson ., 771 

Constables.    See  Sheriffs  and  Constables. 
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Constitational  Law.     See  Mandamus,  1.     Office  and 
Offickbs,  8,  9.    Stars  Dkcisigl    Taxation. 
Consiru^ion. 

I.  CoDBtraction  of  sec.  11,  art  3,  of  the  oonatitatioD  relating 

to  sabjecta  and  titles  of  bills.     Van  Horn  v.  6tate,^ 63 

3.  A  contemporaoeoaa  oooBtmctioD  adhered  to  for  many 
years  by  the  legislative  and  executive  departments  of 
government  will  not  be  disregarded  by  the  courts  and  in 
doubtful  cases  will  generally  be  conclusive.  State  v.  Hoi- 
oo«6..~ 88 

3.  Weight  to  be  given  the  attorney  general's  construction 

of  a  oonstitntional  provision.     McQinn  v.  8laU 440 

CorUraets, 

4.  The  legislature  has  no  power  to  impair  the  obligation  of 
oontracta     State  v.  Thayer 137 

Argumente. 
&  A  party  in  the  supreme  court,  who  relies  upon  the  uncon- 
stitutionality of  a  statute,  should  point  out  in  his  brief 
the  section  of  the  constitution  which  the  law  infringes. 

BoyeB  V.  Summers^ 308 

Due  Proeesa  of  Law, 
0.  Meaning  of  the  term  *'due  process  of  law"  as  used  in 
sea  3,  art.  1,  of  the  constitution.    Board  of  Dimdore  of 
Alfalfa  Irrigation  Ditiriet  o.  Coltina 411 

7.  The  irrigation  law  (Session  Laws,  1695,  p.  269,  ch.  70),  pro- 
viding for  the  organization  of  irrigation  districts,  and  for 
voting  bonds,  does  not  contemplate  the  taking  of  property 
without  due  process  of  law,  by  means  of  taxation,  within 
the  prohibition  of  the  state  or  federal  constitution.    Id. 

Legislation, 

8.  The  district  irrigation  law  is  not  unconstitutional  on  the 
ground  that  the  power  conferred  upon  districts  to  levy 
taxes  is  without  limitation;  nor  on  the  ground  that  it 
confers  legislative  power  upon  county  boards.     Id, 412 

Time  Laws  Qo  Into  Effect. 

9.  The  term  '* calendar  month"  is  used  in  seo.  24,  art  3,  of 
the  oonatitation  in  the  sense  in  which  it  was  understood 
prior  to  the  adoption  of  that  instrument.  McQinn  v. 
State 427 

10.  The  term  '*  calendar  month  "  denotes  a  period  terminating 
with  the  day  of  the  succeeding  month  numerically  corre- 
sponding to  the  day  of  its  beginning,  less  one.     Id. 
Validity  of  Statutes. 

II.  The  provision  of  sec.  32,  Session  Laws,  1670,  p.  31,  that 
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all  traDsactionsand  dealings  of  the  state  penitgntiary  ahall 
be  oood noted  in  the  name  of  the  warden,  conflicts  with 
sec  19,  art.  5,  of  the  constitution  of  1875,  creating  the 
board  of  public  lands  and  buildings,  and  defining  their 
duties.     SiaUv.  ffoleomb - 619 

12.  The  provision  of  sec.  21,  ch.  7,  Gomp.  Stats.,  for  the  ap- 
pointment of  a  county  attorney  to  act  during  the  abeence, 
sickness,  or  disability  of  the  public  prosecutor  and  his 
deputies,  does  not  conflict  with  sec.  10,  art  1,  of  the  con- 
stitution relating  to  criminal  prosecutions.   Kartk  «.  SUUCf  631 

la  Ch.  11,  Laws  of  1893,  requiring  railroad  companies,  with- 
out the  right  of  Judicial  investigation,  to  carry  freight 
over  longer  lines  at  the  rates  for  carrying  it  over  shorter 
lines  between  the  same  points,  conflicts  with  the  four- 
teenth amendment  of  the  federal  coostitntion  prohibittng 
a  state  from  depriving  a  person  of  property  without  due 
process  of  law.     State  v,  Sioux  OU9,  O^N.  ^  W,  BL  Ch 683 

14.  The  act  of  February  25, 1875  (Session  Laws,  p.  38),  amend- 
ing sec.  498  of  the  Gode  so  as  to  confer  upon  district  Judges 
at  chambers  authority  to  confirm  judicial  sales,  Is  consU- 
tntionaL     Beatrice  Paper  Co.  v.  Beloiilram  Werke 901 

Construotion.     flee  Ck>NSTiTOTioirAL   Law.     Statdtes. 
W1LL8. 

Contempt. 

Coni^Tudiwii, 

1.  The  rules  of  strict  construction  applicable  to  procedure  In 
criminal  cases  should  govern  proceedings  in  oontempk 

O'Chander  v.  Slaie,^ 10 

juivitfiervMH  v»  okictf.  .•••••••••••••■•••..«••••••....•••••••••••••••••••■     13 

Ifijunetiane. 

2.  Under  sec.  260  of  the  Code  a  Judge  of  the  district  court, 
upon  a  proper  information,  has  Jurisdiction  to  try  and 
sentence  for  contempt  one  who  violated  an  iiijunction. 
Zimmerman  0.  State •• 14 

3.  A  Judgment  for  contempt  may  be  roviewed  on  emr  in 
the  same  manner  as  criminal  cases.     Id, 

4.  A  rocord  to  review  proceedinfCB  for  contempt  must  ahow 
that  the  errors  complained  of  wero  submitted  to  thacoiiit 
below  by  motion  for  a  new  triaL     Id, 

6.  Formal  defects  in  an  information  or  order  tu  amst  will 
be  deeined  waived  unless  oljeoted  to  belbie  triaL     M 
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6.  PresnmptioBs  and  intendments  will  not  be  indulged  in 
order  to  enstain  conyictionB  for  contempt  of  court    ffawes 

V.  State 149 

CooUffv.  State 604 

Attomeya. 

7.  A  candid  statement  by  an  attorney,  in  respectful  langnage, 
of  his  reasons  for  refasing  to  appear  before  a  particular 
judge,  will  not,  of  itself,  sustain  a  conviction  on  the  charge 

of  contempt.     Haweev.  State 149 

Evidence, 

8.  To  sustain  a  conviction  for  contempt  it  should  appear  that 
the  language  or  conduct  of  accused  was  either  contemptu- 
ous per  9e  or  employed  in  a  culpable  sense.     Id, 

WUnetaes. 

9.  One  called  as  a  witness,  who,  on  being  ordered  to  be  sworn 
or  affirmed,  contumaciously  refuses,  is  guilty  of  contempt 

WUroz  V.  StaU 402 

10.  A  witness  should  not  be  punished  merely  for  refusing  to 
be 'sworn  unless  it  is  shown  that  he  also  refused  to  be  af- 
tirmed.     Id. 

11.  A  witness  who  contumaciously  refuses  to  answer  legal  and 
proper  questions  is  guilty  of  contempt     Id, 

12.  Wheie  a  witness  is  committed  for  contempt  for  refusing  to 
testify,  the  questions  asked  and  refused  to  be  answered 
must  be  stated  in  the  order  of  commitment     Id* 

Complaint 

13.  A  complaint  for  constructive  contempt  is  insufficient  where 
it  fails  to  state  the  facts  constituting  the  alleged  offense. 

Coofegv.  State 603 

OaUiyher  v.  State, 606 

Oontixiuanoe.    See  Criminal  Law,  11.    Rbv»w,  17. 

1.  Where  a  party  moves  for  a  continuance  to  meet  evidence 
nnexpectedly  adduced,  he  must  show  that  he  expects  to 
procure  evidence  to  meet  the  new  features,  and  the  nature 
of  the  evidence.     Dixon  c.  State. 299 

X  A  litigant,  in  his  motion  for  a  new  trial,  cannot  oompltin 
because  the  case  was  tried  in  absence  of  his  witnesses 
where  he  failed  to  make  an  objection,  on  that  ground,  to 
proceeding  with  the  trial.    Kreatner  e.  Irtoin 827 

3b  A  ruling  of  the  district  court  upon  a  motion  for  continn- 
anoe  will  not  be  disturbed  on  review  except  for  an  abuse 

4tf  discretion.    Keenew,  Itobertem •. 837 

63 
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Contraotfl.    See  Attorhky  and  Clibnt,  %    Cabbisbs,  1. 

Landlord  AHD  Ten AHT.    Hbchahiob'  Likn&   8r^ 

Off  and  Countbb-Claih,  2.    Timb. 

School  Lands, 

1.  The  legieUtare  Cftonoi  take  away  the  right  of  a  le«ee  of 

school  land  to  select  an  arbitrator,  ae  provided  hy  hie  lease, 

to  reappraise  the  land  at  the  end  of  five  years.    State  «. 

Thayer 137 

Fleadimg. 

3.  Od  a  petition  alleging  merely  a  special  contract  and  per- 
formance by  plaintiff^  he  cannot  reooTor  on  a  quantum 
mendt  for  part  performance.     Mager  v.  Ver  Brgek 221 

Sales. 
8L  Where  hay  to  the  amount  of  420  cubic  feet  was  sold  for  a 
ton,  evidence  that  it  weighed  less  than  a  ton  should  be 
excluded.     Smith  v.  Brown 230 

4.  Suffldenoy  of  evidence  to  show  the  abandonment  of  a 
contract  of  sale.     Hall  v.  Eedes 880 

6.  A  party  who  contracted  to  purchase  property  may  be  re- 
leased therefrom  by  a  subsequent  parol  agreement  to  that 
efl^t,  any  time  while  the  contract  remains  wholly  execn- 
tory.     Bryant  v.  Thesing 244 

6.  The  mutual  waiver  of  the  rights  of  the  parties  to  a  con- 
tract of  sale  of  personal  property  is  a  sufficient  considera* 
tion  for  an  agreement  to  cancel  the  contract    Id. 

ConeideralioH. 

7.  An  action  cannot  be  maintained  on  a  contract  where  the 
consideration  is  wicked  or  prohibited  by  law.  Stars  a. 
Finkle$tein^„,i - ff77 

8.  Case  where  plaintiff  was  not  entitled  to  recover  in  an  ac- 
tion for  the  price  of  beer,  because  it  was  sold  under  a  con- 
tract requiring  the  purchaser  to  violate  the  statute  relat- 
ing to  liquor  licenses.    Id. 

9.  Contract  set  out  in  opinion  held  a  mere  appointment  of  an 
agent  of  the  state  to  lease  the  convict  labor  to  third  per> 
sons  and  to  disburse  the  funds  appropriated  for  the  sup- 
port of  the  penitentiary.    State  v.  Holeomb 615 

10.  Reciprocal  promises  as  the  basis  of  a  valid  agreement  mlist 
be  equally  obligatory  upon  the  parties,  so  that  each  may 
have  an  action  thereon.    Id. 

11.  The  granting  of  a  contract  for  the  construction  of  a  public 
building  is  a  sufficient  consideration  for  a  contractor^ 
promise  to  pay  all  claims  of  laborers  and  material*mea. 
Kaufmannv.  Cooper ^ 644 
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Iki^He  Buildings. 

12.  Officers  maji  without  Btatatory  aothoritj,  ioaert.  in  a  con- 
tract for  erecting  a  public  bailding  and  in  the  boilder's 
bond  a  provision  to  secnre  payment  of  the  claims  of  labors 
ers  and  material-men.    Td. 

Damnges, 

13.  Evidenoe  held  sufficient  to  sustain  a  verdict  for  defendant 
in  an  action  against  him  for  wrongfallj  refusing  to  permit 
plaintiflf  to  complete  a  contract    dreamer  v.  Irwin 827 

Attomeifs. 

14.  Stipulations  of  counsel  in  regard  to  the  trial  of  a  cause 
are  not  to  be  treated  as  contracts  enforceable  under  all  cir- 
cumstances, but  may  be  set  aside  by  the  court  Keena  v. 
Boberi9on 837 

Conditional  Sales. 

15.  A  contract  for  the  sale  of  personalty,  upon  condition  that 
there  is  to  be  no  change  in  the  title  until  payment  of  the 
purchase  price,  is  valid  as  between  the  parties,  and  valid 
as  against  a  third  person  dealing  with  the  property  with- 
out notice,  unless  the  latter  is  a  purchaser,  judgment  or 
attaching  creditor  of  the  conditional  buyer.  Campbell 
Printing  Press  <&  Mfg.  Co.  v.  Dyer 830 

Contribution.    See  Pbincifal  and  Subety,  1. 

Conversion.    See  Embezzlbmsnt.    Labcbny,  3. 

Conveyances.  See  Municipal  Cobpobations,  1.  Raiukoad 

Ck)MPANIES,  1,  2. 

Description  of  land,     ffubermann  v.  Evans 784. 

Conviot  Labor.    See  Penitbntiaby. 

Corporations.  See  Countios.  £ubbzzlkmbnt,1,  2.  Evi- 
dence, 1.  Ibbioation,  I.  Pbincipal  and  Aoent^ 
2.     Replevin,  4.    Wateb  Companies. 

1.  Where  a  failing  partnership  incorporates,  and  the  corpora- 
tion receives  the  assets  and  continues  the  former's  business, 
the  latter  is  presumptively  liable  for  the  partnership  debls. 
Seed  V.  First  Nat.  Bank  of  Weeping  Water 168 

LiaJbility  of  Stockholders.     Stock.     Payment. 

2.  After  corporate  property  has  been  exhausted,  a  stock  sub- 
scriber is  individually  liable  to  creditors  to  the  extent  of 
his  unpaid  subscriptions,  and  the  liability  follows  the 
stock.     Oilkie  <&  Anson  Co.  v.  Dawson  Town  eft  QasCo 33S 

3.  The  capital,  including  unpaid  stock  subscriptions,  is  a 
trust  fund  for  the  payment  o(  creditor^.   .Id..-    ,     . 
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4.  Property  or  labor  accepted  Id  payment  for  stock  miiBt 
equal  in  value  the  face  of  the  stock.     Id.^ 334 

5.  SubscriptioDS  for  stock  may  be  paid  in  snch  property  as 
the  corporation  may  lawfully  acquire  and  hold,  or  in  labor 
for  corporate  purposes.     Id. 

6.  TheTalneof  property  conveyed  to  a  corporation  in  pay- 
ment of  stock  may  be  fixed  by  the  parties  where  they  act 
in  i^ooi  faith  or  in  the  fair  exercise  of  judgment  and  dis- 
cretion honestly  directed.     Id, 

7.  Where  property  conveyed  in  payment  of  subscriptions  for 
stock  is  intentionally  overvalued,  the  subscriber  may  be 
held  liable  to  creditors  of  the  corporation  for  the  differ- 
ence between  its  real  value  and  the  fictitious  value  agreed 
upon  by  the  parties  to  the  conveyance.     Id, 

S.  Sufficiency  of  petition  by  creditors  of  a  corporation  to  re- 
cover from  stockholders  the  difference  between  the  real 
value  of  property  conveyed  in  payment  of  corporate  stock 
and  the  fictitious  value  agreed  npon  by  the  parties  to  the 
conveyance.     Id. 

9.  A  stranger  is  not  charged  with  the  duty  of  ascertaining 
from  the  books  of  the  corporation,  before  extending  it 
credit,  whether  the  subscriptions  for  stock  have  been  paid. 
Id. 

SetUB. 

10.  Municipal  and  private  corporations  may,  in  absence  of 
limitations  express  or  implied,  as  an  incident  to  their  gen- 
eral corporate  powers,  adopt  and  use  a  common  seal. 
Board  of  Directors  of  Affaffa  Irrigation  Disiriet  v.  OoUins,  412 

Subscriptions, 

11.  The  mismanagement  of  the  affairs  of  a  corporation  will 
not  release  a  stockholder  from  his  obligation  to  pay  for  the 
stock  subscribed.     Hards  v.  Platte  Valleg  Improvement  Cb...  709 

12.  Where  a  defendant  in  a  suit  on  a  subscription  files  a 
counter-claim  alleging  that  he  was  induced  to  subscribe 
through  a  promise  that  capital  stock  to  the  amount  sab- 
scribed  would  be  issued  to  him,  he  must  aver  payment  or 
tender  before  he  can  claim  anything  by  reason  of  plaint- 
iff's failure  to  issue  the  stock.  Nebraska  EaepotUum  Asao- 
datian  v,  Townleff 893 

€03tS. 

An  officer  under  a  writ  of  attachment  may  lawfully  return 
ss  costs  the  actual,  necessary,  and  reasonable  charges  and 
expenses  lacorred  in  taking,  removing,  and  pfeserving  tie 
attached  property.    I^sei^mfv,  WisKerd„ 720 
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Counter-claim.    Bee  SEfi-OFF  and  CouNTBR-CLAiif. 
Counties.    See  EuBKZZLBtfBNT,  11. 

Offieen*  Fees.     County  Boards, 

1.  The  coonty  board,  nnder  the  laws  in  foroe  in  1883,  exer- 
cised ministerial  functions  in  examining  the  reports  of  fees 
reoeived  by  the  oonnty  clerk  and  in  adjusting  the  account 

between  him  and  the  eonnty.    Heald  v.  Polk  Countp 28 

BagoBsv.  Cuming  County 36 

2.  The  examination  and  adjustment  by  the  oonnty  board  of 
reports  of  fees  received  by  the  county  clerk  and  the  snb- 
seqaent  allowance  of  the  clerk's  claim  for  making  the 
eonnty  tax  list  are  independent  transactions.     Id. 

3.  After  settlement  with  the  county  clerk  and  the  retention 
by  him,  from  fees  collected,  of  the  foil  amount  of  bis  salary, 
the  county  board,  in  allowing  him  a  further  sum  for  mak- 
ing the  county  tax  list,  acted  judicially  and  within  its  jn- 
risdiction;  and  its  decisioo,  unless  appealed  from,  is  final. 
Id. 

4.  A  eonnty  board  is  vested  with  exclusive,  original  jurisdic- 
tion to  hear  and  determine  all  claims  filed  agaiust  the 
county.    Id. 

6.  Under  the  statute  in  force  in  1883  county  clerks  of  conn- 
ties  having  les^f  than  twenty-five  thousand  inhabitants 
were  not  entitled  to  extra  compensation  for  making  county 
taxlislB.    Id. 

6.  Construction  of  sea  42,  ch.  28,  Comp.  Stats.,  in  relation 
to  compensation  of  certain  eonnty  officers  and  their  depu- 
ties.   Wolfe  V  Kyd 292 

Supervisors. 

7.  Ch.  28,  Session  Laws,  1893,  provides  for  seven  snpervisors 
in  all  counties  nnder  township  organization.  Van  Horn  v. 
State 63 

Bridges. 

8.  Prior  to  the  enactment  of  ch.  72.  Session  Laws,  1887,  a 
eonnty  nnder  township  orj^aaizdtion  was  not  invested  with 
power,  nor  charged  with  the  duty,  of  building  or  repair- 
ing bridges  in  the  coonty.    TuUock  v.  Webster  County.. 211 

9.  It  was  not  intended  by  ch.  7*2,  Session  Laws,  1887,  to  make 
counties  nndt^r  township  organization  liable  for  the  pay- 
ment of  bridijes  already  con^tracted,  nor  for  the  payment 
of  repairs  mude  before  the  act  went  into  effect     Id. 

10.  A  petition  to  recover  more  than  one  hundred  dollars  from 
a  county /or  labor  and  material  furnished  for  u  bridge  built 
in  1887  was  held  insufficient,  where  it  failed  to  allege  that 
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the  bridge  was  in  the  cooaty ;  that  when  the  oootract  was 
made  there  waa  money  on  band  to  pay  for  the  improTement; 
and.  that  the  connty  adTertiaed  for  bids.     Jd. 

11.  The  contract  referred  to  in  the  preceding  paragraph  was 
held  to  be  tiitra  vires  and  incapable  of  ratification  by  the 
connty.    Jd. 

Bonds. 

12.  The  antedating  of  connty  bonds  nnder  the  circnmstanees 
referred  to  in  the  opinion  was  not  a  substantial  defect 
StaU  V.  Moore  ., 690 

Relocation  of  County  Seat. 

13.  A  connty  seat  can  only  be  relocated  by  a  three-fifths  vote 
of  all  the  electors  of  the  connty  at  an  election  held  for 
that  purpose.     State  v.  Roper 724 

14.  The  law  presumes  that  all  the  electors  of  the  connty  vote 
at  an  election  to  relocate  a  connty  seat.     Id* 

15.  On  application  for  mandamus  to  compel  the  removal  of  a 
county  seat  pursuant  to  the  declared  result  of  an  election, 
an  answer  tendering  only  issues  as  to  fraud  in  the  election 
presents  no  defense.     Id 730 

County  Attorneys.    See  Criminal  Law,  35,  36. 

The  provision  of  sec.  21,  ch.  7,  Comp.  Stats.,  for  the  appoint- 
ment of  a  county  attorney  to  act  during  the  absence,  sick- 
ness, or  disability  of  the  public  prosecutor  and  liin  deputies 
is  applicable  to  informations  nnder  sec  579,  Criminal  Code. 
Korth  V.  State 631 

County  Boards.    Bee  Countixb.    Rbs  Adjudicata. 

County  Bonds.    See  Oountiigs,  12. 

County  Clerks.    Bee  Chattel  Mobtgaoks,  2.    Coumtiks. 

County  Courts. 

A  county  court  has  power  to  open  the  settlement  of  a  former 
account  of  an  executor  to  correct  any  mistake  therein,  ex- 
cept as  to  disputed  items  previously  heard  and  determined. 
Merrick  v,  Kennedy 264 

County  Judge. 

Where  a  vacancy  occurs  in  the  office  of  county  judge,  and  the 
unexpired  term  exceedti  one  year,  it  should  be  filled  by 
election.     SUUev.  Lansing •• 615 

County  Seat.    See  Counties,  13-15. 

Court  Records.    See  Reoobds. 
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Courts.  See  Carribks,  1.  Ck>NTKMPT,  7.  Oouktibb,  4. 
GounTY  Courts.  JuRisDicrio^r.  Justicb  of  the 
Pbacb.    Stars  Decisis.    Supreme  Court. 

CoTenants.    See  Municipal  Corporations,  1. 

Creditors'  BiU. 

1.  As  a  ooudiiioD  precedent  to  recover,  plaintiff  in  »  creditors* 
bill  miiat  plead  and  prove  thai  be  is  the  owoer  of  a  valid 
and  tmaatisfled  judgment.     Johnwnv.  Parrotte. 53 

2.  The  right  to  bring  an  equitable  action  in  the  nature  of  a 
creditors'  bill  was  not  snperseded  by  the  statute  providing 

for  proceedings  in  aid  of  execution.     M<mroe  v.  Beid 317 

Crimes. 

A  crime  is  a  wrong  of  which  the  law  takes  cognisance  as  in- 
jurious to  the  public,  and  punishes  in  a  proceeding  in  the 
name  of  the  state.     Bohner  v,  Bohner 904 

Criminal  Law.    See  Banks  and  Banking,  4,  6.    Consti- 
tutional  Law,    18.    Contempt.    County   Attor- 
neys.   Embezzlement.    Forgery.    Homicide.   In- 
structions, 16-32.    Kkyikw,  30.    Robbery.    Shkr- 
iFFs  AND  Constables,  3,  4. 
JudgmenU. 
1.  Where  the  record  for  review  is  without  error,  except  an 
irregularity  in  entering  judgment,  the  cause  may  be  re- 
manded with  instructions  to  the  lower  court  to  enter  a 

proper  judgment  on  the  verdict  Oriffen  v.  8UiU, 383 

Aeeeasaries. 
%  One  who  is  present  when  a  crime  is  committed,  aiding  and 
Assisting  therein,  is  a  principal,  though  his  hand  was  not 
the  instrnment  through  which  the  crime  was  perpetrated. 

Dixon  V.  Staie '. 399 

Sentence, 
a  Berore  sentencing  a  convict  the  court  is  not  limited  to  the 
single  inquiry, "  Have  yon  anything  to  say  why  judgment 
should  not  be  pronounced  against  you?  "  Drueey  v.  State...  362 
4.  In  pronouncing  judgment  npon  a  convict  the  court  has  no 
authority  to  coerce  from  him  answers  to  inquiries.     Id. 
Harmleee  Error. 
6.  A  judgment  should  not  be  reversed  for  error  not  prejndi- 
cisl.     Id. 

Motion  for  New  IHal 
6.  Alleged  errors  in  overruling  challenges  to  jurors  for  cause 
will  not  be  reviewed  by  the  appellate  court  unless  pre- 
sented below  by  the  motion  for  a  new  trial.     Ford  v. 
StaU 390 
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Criminal  iMW-^eonUnusd, 

(fkarge, 

7.  A  ohargo  of  the  ooart  that  every  sane  penon  ia  preBamed 
to  intend  the  natoral  and  probable  oonseqnenoes  of  hk 
Tolnntary  acta,  hdd  correct.     Itl. 

ImpriBonmenL 

8.  The  eonflnement  of  a  conTict  from  the  date  of  eonTietion 
until  the  date  fixed  for  his  ezecotion  is  not  a  part  of  the 
penalty  for  a  capital  offense.     MeQinn  v.  SttAe 497 

ForvMT  Jtoptardy. 

9.  Where  one  convicted  of  a  felony  procures  a  rsTersal  of  the 
judgment  on  account  of  error  in  the  proceedings,  he  waiTes 
his  right  to  object  to  further  proaecution  on  the  ground 
of  former  jeopardy.     Id, 

Pleading. 

10.  Where  a  plea  to  the  general  issue  has  been  entered  and 
has  not  been  withdrawn,  a  plea  in  abatement  need  not 

be  entertained.     Kwihv.  Slate, 639 

OnUinuanee, 

11.  It  is  error  for  the  court  to  refuse  to  postpone  trial  for  a  rea- 
sonable time  to  enable  defendant  to  meet  testimony  of  a 
witness  whose  name  was  indorsed  on  the  information  after 
it  was  filed,  where  the  latter  gave  material  testimony  for 
the  state  during  the  examination  in  chief  Bau9ekk6(b  v. 
State 668 

Evidence. 

12.  In  reTiewiuK  the  rulings  of  the  trial  court  in  admitting 
and  rejecting  evidence  the  supreme  court  will  confine  its 
examiuatioQ  to  the  objections  made  below.  CdlKna  v. 
State ; 37 

13.  A  verdict  of  guilty  is  supported  by  the  evidence  when  the 
circumstances  proved  lead  beyond  a  reasonable  doubt  to 
inferences  of  facts  essential  to  establish  defendant's  guilt 
Dixon  f».  State,,, 5296 

14.  An  objection  relating  to  the  materiality  or  relevancy  of 
testimony  should  be  made  when  the  testimony  is  oflbred. 
Ford  V.  Staie„ 390 

16.  An  order  excluding  an  answer  during  the  examination  in 
chief  will  not  be  reviewed  where  the  record  fails  to  show 
an  offisr  to  prove  the  fact  the  answer  would  elicit     /d 

16.  It  is  not  reversible  error  to  exclude  testimony  ofiered  to 
prove  a  fact  established  by  uncoijtrHdicted  evidence.    Id. 

17.  The  effect  of  the  evidence  and  the  inferences  dedacible 
therefrom  are  for  the  Jury.    Williams  v.  State 704 
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Criminal  Law— «ofii<»«ied 

18l  The  ominioo  of  the  trial  eonrk  to  instraet  Ihe  jory  that 
the  iailnre  of  defendant  to  testify  creates  no  presnraption 
against  him,  is  not  aground  for  reyersal,  where  delendant 
did  not  request  such  an  instruction.     Meiz  o.  8iaU 647 

PreHminary  Froctedings.     Fartaactf. 

19.  An  objection  that  the  offense  charged  in  the  indictment 
differs  from  that  in  the  complaint  should  be  made  by  plea 

in  abatement  and  not  by  motion  to  quash.    Whitner  v.  State^  144 

20.  Testimony  on  the  trial  should  not  be  rejected  on  the  ground 
that  the  witness  testified  differently  during  the  prelimi- 
nary examination.     Dixon  V.  State^ 299 

31.  Where  the  transcript  of  the  preliminary  proceedinge  has 
been  lost  from  the  files  of  the  district  court  another  trans- 
cript may  be  substituted  by  order  of  the  court  Kortk  v. 
State 633 

33.  The  record  of  the  proceedings  in  the  examining  conrtAe/d 
sufficient  to  show  a  compliance  with  sec  685  of  the  Crimi- 
nal Code  relating  to  preliminary  examinations.     Id, 

Penalties. 

23,  It  was  not  error  to  submit  to  the  Jury  the  question  of  de- 
fendant's guilt  of  a  higher  grade  of  offense  than  that  for 
which  cooTiction  is  had,  where  there  is  evidence  to  sun- 
tain  the  higher  grade.      Whitner  v.  State 144 

24.  A  refusal  to  instruct  as  to  the  statutory  penalty,  or  to 
permit  that  question  to  be  argaed,  is  not  error,  where  the 
jury  is  not  required  to  fix  the  punishment.     Ford  v.  State,  390 
Lawheadv,  State , 607 

Beview. 
36.  A  ruling  below  on  motion  to  compel  an  election  as  to 
whether  the  case  in  which  it  was  filed  or  another  case  in* 
Tolving  the  same  offense  should  be  dismissed  cannot  be 
reviewed  in  the  supreme  conrt  in  absence  of  a  showing 
that  two  such  cases  were  in  fact  pending.     JAndsay  v. 


177 


Verdict 

36.  A  Terdict  of  guilty,  responsive  separately  to  each  of  two 

counts  of  an  information,  both  counts  charging  one  crime. 

should  be  treated,  in  entering  jadgment,  as  though  both 

elements  of  the  crime  had  been  embraced  in  aeingle  count 

QnjFen  v.  State. 282 

Separate  IVials. 
27.  On  motion  of  the  state  or  a  defendant,  persons  jointly  in- 
dicted for  a  felony  may  be  separately  tried.    Meiz  v.  State. . .  547 
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Criminal  Law— ocm/miMd. 

Sa  Where  defendaote  were  jointly  indicted,  it  Ib  too  late  to 
ol^ect  to  a  severanoe  after  the  jury  has  been  selected.    ItL 

Election  a$  to  Counts 
38.  Under  an  information  charging  several  distinct  embesxle- 
meuts,  the  action  of  the  trial  eonrt,  in  withholding  its 
rnling  upon  defendant's  motion  to  require  an  election 
an  to  oonnts  nntil  the  state  introdneed  its  evidenoe  in 
chief,  was  held  not  an  abnse  of  discretion,  where  the  mo- 
tion was  sustained.     Korih  v.  State. 839 

Qmjtieting  Evidence, 

30.  Facts  determined  by  the  district  conrt  npon  contradictory 
affidavits  will  be  presumed  by  the  supreme  conrt  to  have 
been  established  by  the  proofiL     Qroe&man  v.  State 91 

31.  Where  the  evidence  as  to  the  alleged  misconduct  of  Jurors 
is  conflicting,  the  finding  of  the  trial  court  thereon  will  not 

be  disturbed.     MeMahon  v,  SttUe^ 186 

88.  A  ruling  in  the  district  court  upon  a  question  of  fact  pre- 
sented by  a  motion  supported  by  affidavits  will  not  be  dis- 
turbed in  the  supreme  court,  unless  it  is  without  support 
of  sufficient  evidence.     Lindsay  v.  State, 177 

33.  In  considering  a  motion  for  a  new  trial  the  court  is  not 
obliged  to  accept  as  true  an  uncontradicted  statement  in 
an  affidavit  impeaching  the  condoct  of  the  jury,  but  mi^ 
weigh  against  the  statement  the  presumption  that  the 
jurors  obeyed  their  oaths.    Traeey  v.  State, 381 

34.  Mere  statements  of  connsel  in  argument,  though  contained 
in  a  bill  of  exceptions,  cannot  be  considered  as  evidenca 
Oroesman  v.  State, 81 

Misconduct  of  County  Attorney, 
36.  Alleged  miscoodnct  of  the  county  attorney  in  osing  im- 
proper language  daring  his  argument  to  the  jury  kdd  not 
prejudicial  to  the  rights  of  defendant    MeMahon  e.  State,.,  186 

36.  Case  where  the  prosecuting  attorney  in  a  trial  for  mnrder 
conversed  with  a  juror  in  violation  of  an  order  of  the  court, 
and  the  overruling  of  a  motion  for  a  new  trial,  based  on 
that  ground,  was  not  reversible  error.    Lindsay  e.  State,...  177 

Arguments, 

37.  It  is  within  the  discretion  of  the  trial  court  to  limit  the 
time  for  arguments  before  the  jury.     Dixon  v.  State,,., 289 

Discharge  of  Prisoner, 

38.  The  term  at  which  a  person  was  indicted  should  be  ex- 
daded  in  construing  sec.  391,  Criminal  Coda,  providing 
for  his  discharge,  where  he  has  been  admitted  to  hail  and 
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Criminal  iMW^canduded. 

not  broaght  to  trial  before  the  end  of  the  third  term  of 
oonrt     WkHner  v.  State  ^ 144 

39.  An  application  for  a  discharge  under  sec  391  of  the  Crimi- 
nal Code  shonld  be  overraled  where  it  faile  to  show  that 
three  terms  of  conrt  elapsed  after  the  information  against 
accosed  was  filed,  without  his  being  broaght  to  trial,  and 
that  the  delay  was  not  occasioned  by  want  of  time  to  try 
the  case  or  upon  his  request.     Korih  v.  State 631 

40.  In  reviewing  an  order  denying  an  application  for  a  dis- 
charge under  sec.  391  of  the  Criminal  Code  the  presump- 
tion that  the  proceedings  below  were  regular  will  prevail, 
where  the  contrary  is  not  nhown.     Id. 

Custom  and  Usage.    See  Pbincifal  and  Agent,  3, 4. 

Damages*  See  Abstracts  of  Titls,  2.  Death  by  Wbono- 
FUL  Act.  Intoxicating  Liquobs.  Railboad  Com- 
panies, 1, 2.  Keyiew,  35.  Set-Off  and  Codntbb- 
Claim,  2. 

1.  Where  property  is  destroyed  by  the  negligence  of  a  rail- 
road  company  in  setting  out  fire,  the  owner  is  entitled  to 
interest  on  its  valne  from  the  time  of  its  destruction. 
Union  P.  B.  Co.  v.  Ray 760 

2.  In  a  suit  against  a  party  for  wrongftilly  terminating  work 
under  a  contract,  plain  tiflf's  measure  of  damages  is  the 
profit  he  would  have  made  by  completing  it  Kreamer  v. 
Irwin 827 

3.  In  an  action  for  personal  injuries  it  is  error  to  submit  to 
the  jury  the  question  as  to  whether  the  injuries  were  per- 
manent, in  absence  of  evidence  tending  to  establish  the 
permanency  with  reasonable  certainty.     Chicago,  £,  I.  dt 

P.  R.  Co,  V,  Archer 908 

4.  The  submission  of  an  element  of  damage  not  sustained  by 
the- evidence  was  treated  as  harmless  error  where  it  did 
not  mislead  the  jury  or  affect  the  amount  of  the  verdict 
Id. 

Dangerous  Premises.    See  Negligence. 

Death  by  Wrongful  Aot.    See  Negligence. 

A  petition  in  an  action  for  death  by  wroogrnl  act  under  ch. 
21,  Comp.  S'ats.,  is  fatally  defective,  where  it  fails  to  show 
that  plain  1 1  tf  sustained  pecuniary  injury.  Orgall  v.  Chi- 
eago,  B.  dt  Q.  B.  Co. ^ 

Deoeit.    See  Eyidekcb,  3.     False  Repbesentations. 

Declarations.    See  Homicide,  a-a 
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Deeds.    See  Hukioipal  Oobporahons,  1.    Railboad  Ocm- 
PAKin,  1,  2. 

1.  Title  pMiee  to  the  gnwtee  in  a  deed  neither  acknowledged 
nor  recorded  and  afterward  loot,  and  a  sheriff^  deed 
nnder  a  tale  to  aatLefj  a  Judgment  against  inch  grantee 
conveys  the  legal  title.     Connell  v.OaUigher. , 37S 

2.  Description  of  land,     ffmbemumn  v.  EtanB 784 

Defloiency  Judgments.    See  Mobtgagks. 

De  Lunatioo  Inquirendo.    See  Homicide,  13, 14. 

Deposits.    See  Banks  and  Banking,  4,  5. 

Deputy  Sherifih.    See  Srbbiffs  and  Ck>N8TABLEs,  7. 

Description.    See  Ezkcutionb,  17. 

Safficiencyof  description  of  realty  in  proceed  ingM  relating  to 
gnardians' sales.     Hubermann  v.  Evans 784 

Directing  Verdict.    See  Tbial,  7,  a 

Discrimination.    See  Watbb  CkiMPANiEs,  4. 

Dismissal.    See  Review,  17,  41. 

Distribution.    See  Execjutobs   and   Administrators,  L 
Voluntary  Assignments. 

District  Attorneys.    See  County  Attorneys. 

District  Irrigation.    See  Irrigation. 

Basements.    See  Railroad  Companies,  1, 2. 

Election  of  Remedies.    See  Cbiminal  Law,  25w 

A  creditor  who  knowingly  ignores  a  volantary  assignment 
and  elects  to  enforce  his  claim  by  attachment,  cannot,  af- 
ter sn  adTcrse  judgment,  share  in  the  distribation  of  the 
estate  of  the  assignor,  where  he  willfully  refused  to  file 
his  claim  within  the  time  allowed  by  law.  Oomtnereial 
Nat  Bank  of  Omaha  v.  Lipp^ 689 

Elections. 

Pubfieation. 

1.  The  validity  of  an  election  does  not  depend  upon  the  pub- 
lication of  the  election  notice.     State  v,  Lansing 516 

2.  Where  a  particular  oflSoe  is  to  be  filled,  an  election  for  that 
oflSoe  is  not  invalid  because  the  filling  thereof  was  not  in- 
cluded in  the  published  notice  of  election,    /d. 

RelumB. 

3.  As  a  general  rule  canvaBsers  of  election  returns  are  not 
clothed  with  either  discretionary  or  ^uam'-judiclai  powers. 
State  V.  McFaddea —  668 
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Rleotions— eoiie/«4/e(f. 

4.  £lectioD  returns  eonsiBt  of  the  certificate  of  election  offi- 
cers, the  list  of  those  Totiog,  and  the  tally  list  of  the  nnm* 

her  of  votes  cast  for  the  different  persons.    Id 669 

6.  The  abstract  of  the  vote  should  be  made  from  the  entire 
election  returns.     Id, 

Canva98, 

6.  CauTassefs  should  disregard  an  unauthorized  alteration 
made  in  the  return  after  it  has  been  delivered  to  the 
counij  clerk,  and  make  the  count  acoording  to  the  original 
and  true  return.     /</.. ;....  668 

7.  Where  there  is  a  discrepancy  between  the  certificate  of  the 
election  board  and  the  tally  list  as  to  the  number  of  votes 
cast  for  a  candidate,  the  canvassers  should  determine  which 
is  correct,  after  comparing  them  with  the  list  of  voters  re- 
turned, and  declare  the  result  accordingly.     Jd.^ 669 

State  V   Eastman 67."> 

8.  Result  of  county  seat  election.     State  v.  Roper  ^ 724,  730 

BaViiU. 

9.  Under  sea  145,  eh.  26,  Comp.  Stats.,  the  method  of  ez- 
prtsssiog  the  intention  of  the  voter  by  a  mark  on  the  ballot 
opposite  the  name  of  the  candidate  of  the  voter's  choice  is 
exclusive.    Martin  o.  Milee 772 

Embezzlement. 

1.  Ttie  corporate  character  of  the  employer  is  an  essential 
element  of  the  offense,  where  employment  by  a  corporation 

is  charged  in  the  information.    MeAleer  v.  State 116 

2.  In  construing  sec.  121,  Criminal  Code,  the  court  held  that 
the  exception  as  to  persons  within  the  act  relating  to  ap- 
prentices and  those  within  the  age  of  eighteen  does  not 
apply  to  officers,  agents,  attorneys,  clerks,  or  servants  of 
incorporated  companies.     Id. 

3.  Under  an  information  charging  embezzlement,  proof  of  se- 
creting money  with  intent  to  embezzle  it  is  sufficient  /<<.,  117 

4.  To  constitute  embezzlement  under  sec.  121,  Criminal  Code, 
it  is  essential  that  the  money  or  thing  embezzled  should 
have  come  into  the  possession  or  care  of  defendant  by  vir- 
tue of  his  employment     Id. 

ft.  A  sheriff  who  converts  to  his  own  use  money  collected  by 
virtue  of  his  office  is  liable  to  a  prosecution  for  embezzle- 
ment under  sec.  121,  Criminal  Code.    Ovn^eg  v.  State 187 

6.  In  an  information  against  a  sheriff  who  sold  land  under 
foreclosure  and  converted  to  his  own  use,  before  the  court 
made  an  order  of  distribution,  the  amount  of  the  bid  col- 
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Iflcted,  it  is  onneceasary  to  allege  to  whom  the  money  he- 
longed.     Jd, 

7.  EmbeauBlemeo  t  is  the  fraud  olent  appropriation  hj  an  ageot 

of  the  property  of  another.    Hamilton  v.  Siale^ 886 

8.  The  evidence  will  not  sustain  the  conviction  of  an  agent 
for  embezzlement  of  his  principal's  property  unless  the 
fiuste  warrant  the  conclusion  that  the  property  was  con- 
verted with  a  felonious  or  ftaudalent  intent.    Id. 

9.  Evidence  that  the  relation  of  debtor  and  creditor  existed 
between  principal  and  agent,  and  that  the  latter  was  in- 
debted to  his  employer  when  their  account  was  balanced, 
is  not  alone  sufficient  to  sustain  a  verdict  finding  the  agent 
guilty  of  embezzlement.     Id 384 

10.  A  number  of  different  felonies  of  the  same  general  char- 
acter may  be  charged  in  separate  counts  of  an  informa- 
tion.    KoHh  V.  8laU 632 

11.  The  act  to  provide  for  depositing  state  and  county  funds 
in  banks  (Session  Laws,  1891,  p.  347,  ch.  50)  did  not  re- 
peal sec.  124,  Criminal  Code,  making  an  officer  liable  for 
embezzlement  where  he  loans  county  funds.     Id 633 

Eminent  Domain.    See  Railroad  Companies,  1,  2. 

Equity.   See  Abatement.   Election  of  Remedis&  Ju&t,3. 

Brror  Proceedings.    See  Review. 

Estoppel.    See  Evidence,  2.    Principal  and  Aasirr,  a 

1.  A  party  who  signs  in  a  trial  court  a  stipulation  providing 
that  an  interlocutory  order  may  be  reviewed  on  error,  and 
that  a  judgment  on  the  merits  of  the  case  may  foe  entered 
in  the  error  proceeding,  is  not  thereby  estopped  from  at- 
tacking the  judgment  of  the  appellate  court  for  want  of 
jurisdiction.     Johnson  v.  Parrotie 52 

2.  A  land-owner  who  states  to  an  intending  purchaser  of  a 
judgment  that  it  ia  a  lien  on  the  former's  land  is,  as  against 
the  latter,  estopped  from  asserting  the  contrary.     Vierguis 

V.  Aultman • 141 

3.  A  failure  to  examine  the  books  of  a  corporation  does  not 
estop  a  creditor  from  attacking,  as  fraudulent,  the  valua- 
tion fixed  upon  property  exchanged  for  corporate  stock. 
Gilkie  dt  Anson  Co.  v.  Datoaon  Town<^  OaBCo 334 

4.  A  party  entitled  to  an  estoppel  need  not  in  all  cases  form- 
ally plead  it    City  Nat:  Bank  of  Hasti^ffs  v.  Thomas^: 8fil 


INDEX.  943 

Eridenoe.  8ee  Adybbbb  Pomission.  Bakks  and  Bank- 
ing, 6,  6.  BuBGLART,  5,  0.  Chattel  Mobtoaoes, 
6.  Contempt,  7,  &  Contbaotb,3.  Criminal  Law, 
13,  17,  20,  33.  Embezzlement,  3,  8,  9.  False  Im- 
prisonment, 2.  False  Rbpkbsbntations,  2.  Homi- 
cide, 3-7, 13-ia   Larceny,  1.   Mechanics'  Liens,  1. 

NeOLTGENOE.  NEGOTIABLE  INSTRUMENT^,  6.  NO- 
TICE. Principal  and  Agent,  2-5,  a  Quieting 
Title.  Rape,  1-4.  Review,  16.  Robbebt,  1.  Wit- 
nesses. 

Baiification. 
1.  Ratification  by  a  corporation  of  an  nnanthorised  act  of  an 
agent  or  officer  may  be  proved  by  a  direct  recognition  of 
the  act  or  by  an  inference  from  facta  ajnd,  circamstaneee. 
Seedv.  First  Nat  Bank  of  Weeping  FTater..........^..*,., 168 

Documents. 
%  A  party  who  asks  hie  adyeraary  to  offer  in  eridence  a  writ- 
ten instrament  cannot  arge  in  the  appellate,  oonrt  that  it 
shonld  have  been  ezduded  as  incompetents    Smith  v. 
Brown, , ....^ ,.... «  230 

Parol  EvidmeeL 

8.  A  representation  or  promise  by  which  a  par^  was  in- 
duced to  sign  a  written  order  for.  the  parchase  of  goods 
may  be  proved  by  parol.     Bryant  v,  TAestn^..:; 245 

4.  In  an  action  opon  a  written  subscription  pai^  JBVldence 
is  not  admissible  to  add  conditions  to  those  expressed  in 
the  contract    Ooble  v.  American  Nat.  BankofKtmsas  Oity...  891 

Liqwm, 
6.  ETidence  as  to  intoidcation  and  character  of  li<inors  pur- 
chased, in  a  sait  on  a  saloon-keeper's  bond.     Dolan  v, 
McLaughlin .; 449 

Depositions. 

6.  A  deposition  may  be  need  in  the  district  court  npon  ap- 
peal from  a  justice  where  it  was  used  below  in  the  same 
case  under  a  stipulation  of  the  parties.    Keens  v.  Bohertson,  837 

BypotheHcai  Questions. 

7.  In  the  trial  of  an  action  for  personal  injuries  a  hypothet- 
ical question  containing  inquiries  relating tofaots  ezpreasly 
assumed  was  held  not  prejudicial  to  defendant     Chicago, 

B.  I.&P.  B.  Co.  V.  Archer ;..: f)07 

8.  In  the  trial  of  an  action  for  personal  injuries  a  hypothet- 
ical question  containing  an  inqniiy  as  to  the  probable 
future  duration  of  the  injury  was  held  a  proper  question  to 
ask  an  expert    Id,  ■  • 
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Bzoeptions.    See  Bill  of  Exoeftioks.    Instbitctionb,  8. 
Rkview,  41. 

Bxeoutions.    See  Cskditors'  Bill,  2.    Estoppel,  2. 

I.  Da  ties  of  an  ofBoer  holding  an  ezecotion  for  the  sale  of 
ri-al  esUte.     Burkelt  v,  Clark 466 

3.  Tiie  terms  '*  execution  "  and  *'  order  of  sale  "  are  used  in- 
terchangeably in  the  statutes  relating  to  judicial  sales  of 
reul  estate.    Id. 

3.  Au  order  of  sale  should  oohtain,  or  have  attached  thereto, 

a  copy  of  the  decree.     Id. 487 

4.  Sec.  490  of  the  Code  is  a  legislative  sanction  and  adoption 

of  the  writ  of  tenditioni  exponas.     Id 468 

5.  By  sec  504  of  the  Code  the  legislature  made  the  writ  of 
venditioni  exponas  applicable  to  sales  of  real  estate.     Id, 

Lery. 

6.  To  levy  an  execution  is  to  do  the  acts  by  which  an  officer 
sets  apart  and  appropriates,  for  the  purpose  of  satisfying 

the  writ,  a  part  or  the  whole  of  a  defendant's  property.  Id.,  467 

7.  An  actual  levy  need  not  be  made  by  an  officer  holding  an 
execution  by  which  he  is  commanded  to  sell  land  udder  a 
decree  in  equity.     Id. 

Appraisement. 

8.  The  copy  of  appraisement  and  application  for,  and  certifi- 
cates of,  liens  mentioned  in  sec.  491<i  of  the  Code  must  bo 
deposited  in  the  office  of  the  clerk  who  issued  the  writ, 
before  the  sale  is  advertised.     Id. 

9.  OWjeotions  that  the  property  is  appraised  too  high,  or  too 
low,  should  be  made  and  filed,  with  a  motion  to  vacate  the 
nppraisement,  before  the  sale.     Id. 

10.  An  officer  is  required  to  make  but  one  appraisement  of 
real  estate  until  it  has  been  twice  advertised  and  twice 
offered  for  sale,  whether  under  an  original  or  an  alias  wiik 
Id 469 

II.  An  officer  has  no  authority  to  cause  real  estate  to  be  re- 
appraised until  it  has  been  twice  advertised  and  twice 
offered  for  sale.     Id, 

BeLum. 

12.  Tlie  life  of  an  execution  from  a  court  of  record  is  limited 
by  sec.  510  of  the  Code  to  sixty  days  from  its  date,  and 
must  be  returned  within  that  time,  whether  it  be  the 
original  or  an  a/uu  writ.     Id 468 

Mortgaged  Chattefs. 

13.  A  mortgagor'a  interest  in  cbaUels  may  ha  tasrlad  vpon  and 
sold  under  execution.  Qould  e.  Armagost.. 697 
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JSjLeoTxUons^wmduded. 

14.  A  purchaser  of  mortgaged  chattels  at  an  execation  sale 
takes  the  property  subject  to  all  valid  liens  and  rights  of 
lienors  at  the  time  of  the  levy.     Id. 

Conflrmatio'H  of  Sale; 

15.  A  district  judge  at  chambera  may,  upon  proper  notice, 
confirm  a  judicial  sale.  Beatrice  Paper  Co,  v.  Beloit  Iron 
Worke. 900 

Becall, 

16.  For  a  sufficient  reason  a  district  court  may  recall  an  exe- 
cution or  order  of  sale  and  set  aside  an  appraisement  of 
property  made  thereunder.     Id. 

17.  An  omission  in  an  execution  or  order  of  sale  to  describe 
all  the  property  covered  by  the  decree  is  a  sufficient  reason 
for  recalling  the  writ  and  setting  aside  the  appraisement 

Id 901 

Executors  and  Administrators.    See  Wills. 

1.  An  executor,  as  such,  caDnot  appeal  from  a  county  court's 
final  order  of  distribution  where  he  is  not  pecuniarily  af- 

*  fected  by  the  order.    Merrick  v.  Kenrtedy 264 

2.  An  executor  may  appeal  from  a  county  court's  adverse  de- 
cision upon  his  petition  to  correct  a  mistake  in  the  settle- 
ment of  his  former  account.     Id. 

3.  A  county  court  may  order  distribution  of  personalty  in  the 
hands  of  an  executor  after  payment  of  debts  and  charges 
of  administration,  though  a  suit,  in  which  the  executor 
has  no  interest,  brought  against  him  by  a  devisee  for  the 
construction  of  a  devise  of  realty,  is  pending  in  the  district 
court.     Id. 

Expert  Witnesses.    See  Eyidbnob,  7,  8. 

Factors  and   Brokers.     See   Banks  and   Banking,  7. 
Rbal  Estate  Agbnts. 

False  Imprisonment. 

1.  In  a  suit  for  false  imprisonment,  evidence  to  establish  the 
previous  good  character  of  plaintiff  is  inadmissible  where 

his  character  has  not  been  assailed.    Diers  v.  Mallon^, 122 

2.  The  reasonableness  of  the  prisoner's  detention  is  a  ques- 
tion for  the  court,  where  there  is  no  conflict  in  the  evi- 
dence as  to  the  length  of  time  and  the  circumstances 
under  which  the  prisoner  was  held.    Id. 

3.  Where  the  facts  are  in  dispute,  it  is  for  the  jury  to  deter- 
mine the  question  as  to  the  raaaonableness  of  the  deten- 
tion.    Id. 

64 
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False  Imprisonment— eoficliitf«<l. 

4.  The  qnestioa  as  to  whether  the  oAoer  had  raafwmable 

gronod  to  believe  the  person  arrested  had  oommitted  » 

felon  J  is  for  the  jnry  under  proper  instructions,  where  the 

evidence  is  oonflietinK.     JtL 
&  Where  the  facts  are  conceded  or  ondispnted,  probable 

cause  is  a  qaestion  of  law  for  the  court  to  determine   Id, 

6.  Probable  caose  is  a  reasonable  groand  of  suspicion,  sup- 
ported by  Acts  and  circumstances  of  such  a  nature  as  to 
justify  a  cautious  and  prudent  person  in  believing  the  ac- 
cused guilty.    Id. 

7.  Evidence  held  sufficient  to  justify  a  verdict  for  defend- 
ants.    Jd. 

False  Representations. 

1,  In  an  action  for  &lse  representations  it  is  not  necessary  to 
aver  or  prove  that  the  party  making  them  at  the  time 
knew  they  were  untrue.    Johnaonv.  Guiiek^ 817 

2.  Under  an  allegation  by  defendant  that  the  note  sued  on 
was  procured  by  false  representations,  eviaenoe  that 
plaintiff  previously  made  false  statements  to  others  in 
similar  transactions  is  inadmissible.     Id,^ 816 

Fees.    See  Shbbifps  and  Constablbs,  7: 

The  legislature  may,  in  the  absence  of  a  oonstitational  re- 
striction, express  or  implied,  increase  or  diminish  the 
emoluments  pertaining  to  any  office  of  its  own  creation. 
State  V,  Vincent ^  408 

Final  Order.    See  Judgments,  4-7. 
Forgery. 

1.  An  information  charging  the  forgery  of  an  instrument  and 
the  fraudulent  uttering  of  the  same  instrument  by  the 
same  person  charges  one  crime,  and  in  case  of  conviction 
but  one  penalty  can  be  inflicted.    Qriffen  v.  State 28^ 

2.  It  is  sufficient  in  an  information  for  forgery  to  charge  In 
general  terms  the  intent  to  defraud.     Morearty  v.  State^...  652 

3.  In  a  prosecution  for  forgery  it  is  not  necessaiy  to  state  or 
prove  an  intent  to  defraud  any  particular  person,     /d. 

4.  An  order  to  deliver  to  bearer  a  specific  article  of  permnal 
property  may  be  the  suliject  ot  forgery.     Id. 

5.  Sufficiency  of  information  without  an  averment  as  to  ex- 
trinsic matter,  where  the  subject  oi  forgery  is  an  order  to 
deliver  to  bearer  a  specific  article  of  personal  property. 
Id, 
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Former  Jeopardy.    See  Criminal  Law,  9. 

Fraud.    See  Abstsactb  of  Title,  2.    Mandamus,  11.    Real 
Estate  Agents. 

Fraudulent  Conveyanoes.  See  Attachuent,  1.  Chattel 

MOBTQAGBS,  4,  5.      COBPOBATIONS,  7. 

1.  The  fftilnre  of  a  parchnser  of  chattels  to  take  posBession 
does  not  render  the  sale  condneivelj  void  as  against  cred- 
itors, bat  casts  npon  him  the  burden  of  proving  good 
faith.     Pou?eU  v.  Yeaeel 225 

2.  In  a  contest  between  a  purchaser  of  chattels  and  creditors 
of  one  under  whom  he  claims  title  it  is  error  to  give  in- 
structions in  which  the  sale  is  characterized  as  a  ''pre- 
tended sale,"  where  the  evidence  tends  to  show  a  purchase 
in  good  faith  for  value.     Jd, 

3.  A  finding  for  plaintiff  in  an  action  to  cancel  certain  al- 
leged fraudulent  conveyances  was  held  to  be  sustained  by 

the  evidence.     Monroe  v.  Eeid 317 

Guardian  and  Ward. 

1.  By  "Ik  district  court  of  competent  jurisdiction,''  referred 
to  in  sec.  64,  ch.  23,  Comp.  Stats.,  is  meant  the  district 
court  of  the  county  in  which  the  guardian  was  appointed. 
Hubermann  v.  Evans 784 

2.  A  guardian's  petition  for  a  license  to  sell  realty  of  the 
ward  should  describe  all  the  land  he  owns,  and  especially 
the  portion  for  sale;  but  a  description  which  provides  the 
means  of  identifying  the  property  will  be  held  sufficient 
when  collaterally  attacked.     Id. 

3.  A  general  description  of  the  premises  in  a  petition  to  sell 
a  ward's  property,  as  all  the  real  estate  of  the  ward  situ- 
ate in  this  state,  or  in  any  particular  county  or  city 
therein,  is  not  void  for  indefiniteness  or  uncertainty.    Id.,,  785 

4.  In  proceedings  to  sell  a  ward's  land  the  description  need 
not  be  more  specific,  definite,  and  certain  than  that  re- 
quired in  a  conveyance  of  realty.     /(/. 

6.  Tlie  proceedings  for  authority  for  a  guardian's  sale  will 
not  be  invalidated  by  reason  of  a  manifestly  false  state- 
ment in  the  description  of  the  land  in  the  application  and 
license,  where  the  remainder  of  the  description  is  suffi- 
ciently certain  to  enable  the  land  to  be  located.     Id. 

6.  Where  a  guardian's  sale  complies  with  all  the  require- 
ments essential  to  its  validity  under  sec.  64,  ch.  23,  Comp. 
Stats.,  defects  and  irregularities  in  the  proceediugs  will 
not  affect  the  title  of  a  good-faith  purchaser.     Id 784 
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G-uardiana'  Sales.    See  Ouabdian  and  Ward. 
Sarmless  Error.    See  Da&iaobs,  4.    Review,  50. 
Homestead.    See  Estoppel,  2. 

Homicide.    See  Statutrs,  15. 

1.  The  jury  canuot  fix  the  penal ty  where  the  murder  was 
committed  before  ch.  44,  SessioD  Laws,  1895,  went  inio 
effect.     Walker  V.  State 25 

2.  Propriety  of  certain  instructions  stating  the  law  as  to  a 
reasonable  doabt.    CoHitis  v.  State. 38 

Dying  Declarations, 

3.  Under  the  circumstances  stated  in  the  opinion,  a  declara- 
tion by  one  fatally  injured,  that  he  had  been  accidentally 
shot  by  a  person  named,  was  htld  inadmissible,  as  neither 
a  dying  declaration  nor  part  of  the  res  geatm.     Id. 

A.  Whether  the  declaration  of  a  person  fatally  injnred  is  com- 
petent evidence,  as  being  part  of  the  res  gentm,  must  be 
determined  from  the  facts  and  circnmstanoes  surrounding 
the  case.     Id, 

5.  To  make  dying  declarations  admissible,  a  statement  by 
the  injured  person  that  he  expects  to  die  is  unnecessary, 
where  that  state  of  the  mind  is  shown  by  other  testimony. 

Id 37 

6.  The  declaration  of  a  fatally  injnred  person  as  to  thecanse 
of  the  injury,  though  not  made  in  presence  of  the  assail- 
ant and  inadmissible  as  a  dying  declaration,  may  be  com- 
petent evidence  as  part  of  the  res  gestae,  where  it  was  made 
under  such  circnmstances  as  to  raise  the  presumption  that 

it  was  an  anpremeditat«d  explanation.     Id 38 

Confessions. 

7.  Statements  in  the  natnre  of  confessions  by  the  accused  hdd 
voluntary  and  properly  admitted  in  evidence,  ffiueger  p. 
State 493 

Trial.     Misconduct  of  Blander. 

S.  In  a  trial  for  ranrder  the  mother  of  deceased  exclaimed,  in 
presence  and  hearing  of  the  jury,  that  accused  killed  her 
son,  and  the  record  was  held  to  be  without  reversible  error 
where  it  showed  that  the  prosecution  was  not  responsible 
for  her  conduct;  that  the  court,  with  consent  of  the  county 
attorney,  promptly  removed  her  from  the  court  room;  and 

that  she  did  not  return.     Lindsny  v.  Slate^ 177 

Murder  in  Second  Degree. 

9.  Sufficiency  of  evidence  to  sustain  a  conviction  for  murder 
in  the  second  degree.    Collins  v.  State 51 
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Homicide— eonc/Nilfd. 

Manilaughter, 

10.  Where  a  felon  can  be  arrested  or  hia  escape  prevented 
without  killing  him,  and  be  is  slain  by  a  sheriff,  the  latter 

is  at  Ie<wt  guilty  of  manslaughter.     Lamtna  v.  State 236 

11.  Evidence  held  sufficient  to  sustain  a  conviction  of  man- 
slaughter.    Id. 

Insanity. 

12.  Where  insanity  did  not  originate  after  the  commission  of 
the  offense,  there  is  no  requiremsnt  that  its  existence 
should  be  determined  by  a  jury  impaneled  to  determine 
whether  or  not  the  accused  is  of  sound  mind.  Watker  v. 
State 25 

13.  Insanity  of  accused  at  the  time  he  committed  the  horn. ride 
will  not  be  conclusively  presumed  from  a  previous  order 
of  the  commissioners  of  insanity  finding  that  he  is  a  fit 
subject  for  treatment  in  an  insane  asylum.  Pflueger  v. 
State 493 

14.  Where  insanity  is  the  ground  of  defense  in  a  prosecution 
for  murder,  a  previous  order  of  the  commissioners  of  in- 
sanity finding  that  accused  is  a  fit  subject  for  treatment  in 
an  Insane  asylum,  is,  at  most,  evidence  of  the  defense.    Id. 

15.  Instructions  defining  insanity  as  a  defense  in  a  prosecntion 
for  murder  examined  and  approved.     Id. 

16.  The  opinions  of  non-expert  witnesses  who  knew  accuned 
for  fifteen  years  and  observed  him  almost  daily  for  six 
weeks  before  he  committed  the  homicide  may  be  admitted 
as  evidence  upon  the  question  of  his  sanity.     Id. 

17.  In  a  prosecution  for  murder  a  non-expert  witness,  where 
the  proper  foundation  has  been  laid,  may  state  his  opinion 
as  to  the  sanity  of  accused  and  as  to  whether  the  latter 
was  able  to  distinguish  between  right  and  wrong  with  re- 
spect to  the  crime  charged.     Id. 

18.  In  a  trial  for  murder,  the  defense  being  insanity,  the 
court  must  impartially  recite  the  material  evidemre  offered 
by  both  parties,  where  it  undertakes  to  detail  in  an  in* 
struction  what  evidence  the  jury  may  connider  in  deter- 
mining whether  accused  knew  the  killing  was  wrong. 
WilliamB  v.  State. 704 

Husband  and  Wife. 

1.  Except  in  a  suit  foradivoroe  and  in  a  proceeding  for  a 
crime  committed  by  a  husband  against  a  wife,  the  latter 

cannot  testify  against  the  fot'mer.     Bohner  v.  Bohner 204 

f         2.  Right  of  wife  to  sue  her  husband  ibr  slander  is  not  de- 
cided.    Id 206 
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Husband  and  Wife— conc/wded 

3.  Liability  of  wife  who  signed  a  note  as  saiety  for  ber  hus- 
band.    MeKinnegv.  Hbpwood.^ 871 

4.  Evidence  in  an  action  against  a  married  woman  npon  a 
note  ezecnted  bj  ber  as  snretj  for  her  husband  held  anf- 
flcient  to  sustain  a  verdict  against  her.     8patz  p.  MarHm...  917 

Imprisomnent.    See  Criminal  Law,  8. 

Indictment  and  Information.  See  Abson  Contbmpt, 
13.  Criminal  Law,  19,  26,  28.  Embezzlkmbnt,  6. 
fobgbrt.    robbbrt. 

1.  8nfficien<7  of  information  for  contempt  for  violating  a 
temporary  injunction.    O^Chanderv,  State. ^ 10 

2.  Formal  defect  in  an  information  will  be  deemed  waived 
nnless  objected  to  before  trial.    Zimmerman  v.  State 14 

3.  SuflSciency  of  information  set  oat  in  the  opinion  to  charge 
defendant  with  practicing  medicine  without  a  license. 
O'Connor  V.  fitaU 158 

4.  In  an  information  it  is  necessary  to  state  specifically  the 
essential  facts  constituting  the  crime  charged.     Id. 

6.  Different  criminal  acts  constituting  parts  of  the  same 
transaction,  snch  as  burglary  with  intent  to  steal  partica- 
lar  property,  and  the  fltealing  of  such  property,  may  be 
charged  in  the  same  indictment  or  count  thereof.  Law 
headv.  State a07 

6.  A  number  of  different  felonies  of  the  same  geaeral  char- 
acter may  be  charged  in  separate  counts  of  an  information, 
and  it  is  within  the  discretion  of  the  court  to  require  the 
state  to  elect  as  to  couuts.     Korth  v.  State. 632 

7.  It  is  within  the  discretion  of  the  trial  court  to  permit  the 
county  attorney  to  indorse  the  names  of  additional  wit- 
nesses on  the  information  after  the  filing  thereof  and  be- 
fore trial.     Baushkolb  v.  State. 658 

Information.    See  Indictment  and  Information. 

Injunction. 

1.  Where  a  bond  for  an  appeal  from  an  order  dissolving  an 
injunction  omits  a  material,  statutory  condition,  it  does 
not  operate  as  a  supersedeas.     O'Chander  v.  lUate 10 

2.  Where  a  bond  for  an  appeal  from  an  order  dinolving  aa 
injunction  does  not  on  account  of  defects  operate  as  a 
pnpersedeas,  a  party  is  not  punishable  for  contempt  for 
violating  the  injunction  after  it  was  dissolved.     Id. 

&  A  judge  of  the  district  court  who  granted  an  injunction        • 
has  jurisdiction,  nnder  sec.  260  of  the  Code,  npon  pfoper 
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information,  to  try  and  to  pontenoe  for  contempt  one  who 
▼iolated  the  injunction.     Zimmerman  v.  State,,... 14 

4.  Where  one  oonTeys  a  strip  of  land  to  a  city  for  a  street 
aronad  a  paik  npon  condition  that  the  grantee  shall,  at  its 
own  expense,  improTe  the  street  and  forever  keep  it  in  re- 
pair, injunction  will  lie  to  restrain  a  sale  of  the  abutting 
property  under  an  assessment  for  improving  the  street 
OUyof  Omaha  v.  Megeath 603 

5.  An  order  dissolving  or  modifying  a  temporary  injunction 
is  not  reviewable  until  the  final  jodfcment  has  been  en- 
tered in  the  case.     Bartram  v.  Sherman 713 

Insanity.    See  Homioidb,  11^18.    Witnessbs,  4. 

Inaolvenoy.    See  Pabtnsbship,  1. 

InBtitution  for  Blind.    See  Office  and  Officers,  2. 

Instruotions.    See  Atto&nbt  and  Client.    Damaois,  3. 
Homicide,  16.    Intoxicatino  Liquors.    Larceny, 
3, 4,  8,  9.     Rape,  6.     Review,  18, 19. 
Civii  Caeee.     Practice. 
1.  Where  the  assignments  of  the  motion  for  a  new  trial  and 
petition  in  error  are  insufficient  to  challenge  the  correct- 
ness of  the  Instructions,  the  charge  of  the  court  will  not 
be  considered  on  review.    Diersv.  MaUon 133 

3.  Discussion  of  instructions  relating  to  measurement  of  hay 
sold  by  the  cubic  foot     Smith  v.  Brown 330 

3^  Where  plsintiff  fails  to  recover  on  his  cause  of  action,  his 
objections  to  instructions  relating  to  the  measure  of  dam- 
ages will  not  be  considered  in  the  supreme  court.  Oteen  v. 
Meyer.. .-x 341 

4.  Instructions  as  to  rights  of  defendant  in  a  suit  for  the 
price  ol  nursery  stock  where  part  of  the  stock  tendered 
was  not  the  kind  ordered.     Bryant  v.  Theeing 349 

Original  Ineiruedons. 

6.  Case  where  the  appellate  court  ordered  the  clerk  of  the 
district  court  to  send  up  the  original  instructions.    Shafer 

V.  Brigge 446 

Exceptione. 
<!.  A  general  exception  to  the  charge  to  a  jury  is  unavailing 
unless  the  entire  charge  is  erroneous.     Bedman  v.  Vm$ 613 

Negligenee. 

7.  Discussion  of  instructions  in  an  action  against  a  railway 
company  for  negligently  setting  out  fire.     Union  P.  B.  Co. 

V.  Bay 750 
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8.  An  objection  that  the  conrfe  erred  in  giving  or  refasing  in- 
strnctioDs  cannot  be  raised  for  the  first  time  in  the  appel- 
late court     Keens  V.  Sobertson^ 837 

Pr^udice. 

9.  Where  there  is  OTidence  tending  to  establish  the  bona  fides 
of  a  conveyance,  the  validity  of  which  is  in  issne,  it  is 
error  to  g^ve  instrnctions  characterizing  the  transaction  as 
a**pretended  sale."    Powell  v.  Teazel 225 

Applieation. 

10.  It  is  not  reversible  error  to  refuse  to  give  an  instroction 
not  applicable  to  the  evidence.  Brumbaek  v.  German  Nat. 
Bank  of  Beatrice 540 

Assignments  of  Error. 

11.  An  assignment  that  a  gronp  of  instrnctions  is  erroneous 
will  not  be  considered  further  than  to  ascertain  that  one 

of  them  was  properly  given.    Diers  v.  Mallon 132 

Kaufmann  v.  Oooper 644 

MeCormalv.  Redden, 777 

12.  On  review  an  assignment  of  error  as  to  refusing  a  gronp 
of  instrnctions  will  be  considered  no  further  than  to  as- 
certain that  one  of  them  was  properly  refused.    Kaufitumn 

V.  Cooper...^.... 644 

BepUitioHS. 

13.  The  court  may  refuse  to  give  an  instruction  as  to  poiuts 
already  submitted.  Brumba^  v.  Cferman  Nat.  Bank  of  Be- 
atrice   543 

14«  The  repetition  of  a  proposition  is  not  reversible  error, 
unless  it  appears  that  the  defeated  party  was  pr^udioed. 

Citif  NaL  Bank  of  Hoaiings  v.  Thomas 861 

Criminal  Law.     Repetitions. 

15.  In  a  criminal  case  the  repetition  of  a  proposition  is  not 
reversible  error  where  it  does  not  prejudice  the  rights  of 
the  accused.     Dixon  v.  State 299 

16.  In  criminal  cases  instrnctions  requested  by  defendant  may 
be  refused  where  the  propositions  contained  therein  have 

already  been  given  in  proper  language.     Ford  v.  State 391 

Lawhead  v.  State 606 

Korth  V.  State 633 

17.  The  ^ivii^g  ^^  ^^  erroneous  instruction  is  reversible  error, 
though  a  correct  exposition  of  the  law  on  the  same  sub- 
ject has  been  given.    Metnv.  State 548 

Construction. 

18.  Instructions  should  be  construed  together.     Ford  v.  Slaie^  391 
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19.  Where  iDatractions,  considered  as  a  whole,  properly  state 
the  law,  they  are  safficient.     Jd. 

Bensouabfe  Doubt. 

20.  Instrnctiou  relating  to  reasonable  doubt.    Collins  v.  Stale,    38 
Lawheadv.  SUUe.^ 607 

Intoxication. 

21.  loatraetion  relating  to  defense  of  intoxication  held  cor- 
rect Fordv,  StaU 391 

Inonnitp. 

22.  Where  the  defense  is  insanity  in  a  trial  for  mnrder,  it  is 
error  for  the  court  to  group  together  in  an  instruction  the 
important  facts  put  in  evidence  by  the  state  as  to  sanity 
of  accused  and  omit  all  mention  of  that  produced  on  be- 
half of  the  latter.    Williams  v.  StaU 704 

Bequests, 

23.  In  a  criminal  case  the  county  attorney  has  the  same  right 
as  counsel  in  a  civil  suit  to  request  instructions.  Dixon  v. 
State 299 

24.  Instructions  given  at  the  request  of  counsel  are  entitled  to 
the  same  weight  as  those  given  by  the  court  of  its  own 
motion.     Id. 

Evidence. 
26.  An  instruction  by  which  it  is  sought  to  cover  the  whole 
case  should  include  all  the  elements  necessarily  involved 
within  the  evidence.    McAleer  v.  State 116 

Language. 

26.  In  a  criminal  case  defendant  cannot  complain  if  the  court 
charges  the  jury  in  the  language  of  the  inforujation  that 
all  the  allegations  thereof  are  material,  no  technical  or 
ambiguous  language  being  used.     Dixon  v.  State 299 

Erasures, 

27.  It  is  error  to  modify  by  erasure  or  interlineation  an  in-    - 
strnction  requested  and  give  it  to  the  jury  as  thus  cor- 
rected.   Tracey  V.  State 362 

Burden  of  Proof. 

28.  An  instruction  in  a  criminal  case  is  erroneous  where  it  has 
the  effect  to  shift  the  burden  of  prool  from  the  state  to  the 
accused.     Haskins  v.  State 888 

Assumptions  of  Fact. 

29.  It  is  error  to  give  an  instruction  which  assumes  a  contro- 
verted material  fact  upon  which  the  testimony  is  conflict- 
ing.    Metzv.  State  ^ 648 

30.  It  is  reversible  error  to  give  an  instruction  assuming  the 
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exwtonoe  of  material  Ibets  wbich  an  ansapported  by  eri- 
deooa.    MoTtctriif  o.   Slta/c. •.•••••••••••••••.•••••••. ••••••••••••••••••  9SS 

W\lliaim9v,  State ^ 704 

31.  It  is  an  unwarranted  aasamption  of  the  fonetioiis  of  tha 
jarj  toinstract  that  the  evidence  establialiea a  oontrovertad 
fact  in  iaeae.     WiUiams  o.  State  704 

32.  It  lA  error  to  give  an  instmotion  infringing  on  the  provinoe 

of  tbejary.    Haakkuv.  State 888 

InBurance. 

1.  A  clanse  in  a  policy  providinjc  that  the  insaranoe  shall  be 
sospended  during  the  non-payment  of  a  premiam  note 
after  maturity  may  be  waived  by  the  insurer.  MeEvog  a. 
NebraAa  Jt  Iowa  Ine.  Co, 782 

2.  The  company  may  recover  the  full  amount  of  a  premium 
note  upon  default  in  pajrment  thereof,  though  the  note  and 
policy  contain  a  provision  that  the  insurance  shall  be  sua- 
pended  during  the  non-payment  of  the  note  after  maturity. 
Id, 

Interest. 

1.  Where  property  is  destroyed  by  the  negligence  of  another, 
the  owner  is  entitled  to  interest  on  its  value  from  the  time 

of  its  destruction.     Union  P,  R,  Co,  v.  Ray 750 

2.  In  computing  interest,  the  rate  fixed  by  the  contract 
should  govern,  where  it  provides  for  six  per  cent  per  an- 
num until  maturity  and  ten  per  cent  thereafter.  Omaha 
Loan^  Trust  Co,  e.  Hanson 670 

Intoxicating  Liquors.    See  Contbaotb.  8. 

1.  Discussion  of  instructions  relating  to  the  liability  of  sev- 
eral saloon-keepers  in  an  action  on  their  bonds  by  a  widow 
and  her  children  for  loss  of  support,  where  it  was  alleged 
that  the  death  of  the  head  of  the  family  resulted  from  in- 
toxication produced  by  the  use  of  liquors  purchased  at 
different  saloons.     Dolan  v.  McLaughlin 449 

2.  In  an  action  on  a  saloon-keeper's  bond  an  instruction 
steting  that  liquor  sold  at  a  saloon  is  presumed  to  be  in- 
toxicating was  held  erroneous  where  it  was  shown  that 
part  of  the  liquor  furnished  was  not  intoxicating.    /tf.....«  450 

Intoxication.    See  Labcbnt,  4. 

Irrigation. 

1.  Irrigation  districte  are  public,  rather  than  manioipal,  cor- 
porations, and  their  officers  are  public  agento  of  the  state. 
Board  of  Directore  of  Alfalfa  IrrigaUon  Dietriet  «l  Online,.,  411 
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2.  The  district  irrigation  law  (Seasion  Laws,  1895,  p.  269,  eh. 
70)  is  not  nnoonstitational  on  the  groand  that  it  aathorizes 
the  taking  of  property  for  private  aae;  nor  on  the  ground 
that  the  power  conferred  upon  dlBtricts  to  levy  taxes  is 
without  limitation;  nor  on  the  ground  that  it  confers  leg- 
islative power  upon  oonnty  boards.     Id. 

Jeopardy.    See  Criminal  Law,  9. 

Judges.    See  Constitutional  Law,  14.    Contempt,  7. 

Judgments.  See  County  Coubts.  Criminal  Law,  1,  3, 4, 
8.  Estoppel,  2.  Executions,  3.  Mortgages. 
Pleading,  1.    Rvs  Adjudicata. 

1.  A  judgment  on  the  merits  of  a  case  is  void  where  it  was 
rendered  by  the  supreme  court  in  a  proceeding  in  error 
from  an  order  not  final.     Johnson  v.  Parrotte 52 

2.  A  void  judgment  may  be  impeached  in  a  direct  or  collat- 
eral action.     Id ^ 53 

3.  A  judgment  cannot  be  attacked  collalerally  for  irrexnlari- 
ties  where  the  court  had  jurisdiction.     Hough  u.  Stocer.,.,,  588 

4.  An  order  setting  aside  a  verdict  and  granting  a  new  trial 
during  the  term  at  which  the  verdict  was  rendered,  and 
before  judgment,  is  not  a  final  order.     Johnson  v.  Parrotte,    52 

5.  An  order  continuing  in  force  during  the  pleasure  of  the 
court  a  temporary  iaj unction  is  not  a  final  order.  Ein- 
iipahr  V.  Smith 138 

6.  An  order  dissolving  or  modifying  a  temporary  injunction 

is  not  a  final  order.     Bartratn  v.  Sherman 713 

7.  An  order  quashing  a  summons  is  not  a  final  order.     Lewis 

«.  Barker 96'i 

8.  In  an  action  for  the  price  of  beer,  the  admission  of  defend- 
ant that  he  obtained  the  goods  and  owes  the  sum  claimed, 
and  a  verdict  accordingly,  do  not  amount  to  a  confession 
of  judgment,  where  there  has  been  no  ruling  or  finding 
upon  his  counter*cIaim  for  payment  for  a  liquor  license 
which  plaintiff  agreed  to  furnish.     Siorz  v.  Finklestein^.,,  577 

9.  In  setting  aside  a  money  judgment  the  court  cannot  pre- 
serve the  lien  po  an  to  make  it  attach  to  a  subsequent 
judgment  in  the  same  case.     Farmers  Loan  A  Trust  Oo.  v. 

KiUinger 677 

Baker  v.  KilUnger 682 

Judicial  Comity.    See  Stare  Decisis. 

Judicial  Sales.    See  Exegctions.    Guardian  and  Ward. 
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Jurisdiction.   See  Attachment,  4.  Contbmpt,2.   CouxTin, 
3,4,10,11.     Rkplkyin,  2.    Rkvibw,  10, 11. 
Where  the  trial  court  is  witfaoat  Juriedtction  it  cannot  be  ac- 
qoired  in  the  appellate  ooart  by  appeal.  Keeskam  v.  State...  155 

Jury.    See  Cuimixal  Law,  31,  33. 

1.  Error  cannot  be  predicated  npon  the  overrnling  of  a  chal- 
lenge for  caoM  where  the  record  falls  to  disclose  that  the 
complaining  party  ezhansted  his  peremptory  challenjcea. 
Bnmbaek  v.  German  Not,  Bank  of  Beatrice. 540 

2.  Case  where  the  roir  dire  examination  showed  the  qnalifi- 
cation  of  ajnror,aud  he  was  permitted  to  serre,  though  he 
previously  stated,  through  a  desire  to  be  excused,  that  he 
would  send  the  defendant  up  for  life.    Ooniey  p.  btate 193 

3.  An  action  to  set  aside  a  fraudulent  transfer  of  property 
and  subject  it  to  the  payment  oi  a  judgment  against  the 
transferrer  is  equitable  in  its  nature  and  may  be  tried  to 
the  conrt  without  a  jury.     Monroe  v.  Reid, 316 

4.  It  la  not  error  for  the  trial  court  in  a  proaecntion  for  a 
felony  to  order  the  sheriff  to  snmmon  persons  qualified 
to  serve  as  jurors  in  anticipation  of  a  demand  for  talesmen. 
Pflufger  V.  aitile 493 

Justice  of  the  Peace.    See  Replevin,  2. 

1.  The  only  authority  of  a  jnstice  of  the  peace  under  sec  17, 
Criminal  Code,  previous  to  the  amendment  thereof  in  1893, 
was  that  of  an  examining  magistrate.     Keeiihan  v.  Slate...  155 

2.  The  jurisdiction  of  a  justice  of  the  peace  extends  only  to 
offenses  for  which  the  penalty  does  not  exceed  three 
monthH*  imprisonment  or  a  fine  not  exceeding  one  hundred 
dollars.  (Constitution,  sec.  18,  art.  6.)     Id. 

Laborers'  Liens.    See  Mbchanics'  Liens. 

Landlord  and  Tenant. 

1.  Generally,  the  relation  of  landlord  and  tenant  is  founded 
npon  express  contract,  bntsnch  relation  may  be  presumed 
from  the  oondnct  of  the  parties.     Sleen  v.  Scheel 252 

2.  Constraction  of  a  lea^se  providing  that  the  tenant  should 
hold  the  property  two  years  with  the  refbsal  of  leaning  it 
two  years  more  on  the  same  terms,  and  sufficiency  of  evi- 
dence to  show  that  the  relation  of  landlord  and  tenant 
terminated  in  two  years  from  date  of  the  contract     Id, 

3.  A  promise  by  a  landlord  to  pay  for  moving  the  goods  uf 
the  tenant  upon  condition  of  the  latter's  yielding  posses- 
sion of  the  premises  is  not  without  consideration  where 
the  tenant  performs  his  part  of  the  contract.  Creighton  r. 
Finlayson 457 
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Larceny. 

1.  The  effect  to  be  giTen  to  the  fact  of  defendant's  posaesslon, 
recoDtly  after  the  larceny,  of  the  stolen  property  is  a  qnes- 
tion  for  the  jury  to  determine.     Vobson  v.  State, 260 

2.  In  a  prosecution  for  larceuy  as  bailee  an  instruction  which 
fails  to  charge  that  the  original  taking  of  the  property 
roust  be  felonious  is  not  for  that  reason  erroneoos.     Ford 

r.  State 390 

3.  In  a  prosecution  for  larceny  as  bailee  the  gist  of  the  of- 
fense is  the  oonversion  of  the  property  without  the  knowl- 
edge and  oon^nt  of  the  owner,  with  intent  to  steal  it.    Id, 

4.  Approval  of  instruction  stating  the  rule  relating  to  the 
defense  of  intoxication  in  a  prosecution  for  larceny  as 
bailee.     Id w 391 

5.  Evidence  held  sufficient  to  sustain  a  conviction  of  larceny 
as  bailee.    Id. 

6.  Evidence  held  sufficient  to  sustain  a  conviction.     Lawhead 

V.  State 008 

7.  Instruction  relating  to  reasonable  doubt  held  not  errone- 
ous.    Id. 

8.  Where  the  jury  has  been  instructed  as  to  the  distinction 
between  grand  and  petit  larceny,  it  is  not  error  for  the 
court  to  add  that  the  jury  has  nothing  to  do  with  the 
question  of  the  penalty.    Id. 

9.  An  instruction  is  erroneous  where  it  infringes  the  prov- 
ince of  the  jury  or  has  the  effect  to  shift  the  burden  of 
proof  from  the  state  to  the  accused.     Haskitu  v.  State 888 

Lease.    See  Landlord  and  Tenant.    Penitbntiaby,  2, 

Legislature.    See  Officr  and  Offiosbs,  2. 

Levy.    See  Executions. 

Libel  and  Slander. 

Verbal  slander  is  not  a  crime  punishable  in  a  prosecution  by 
the  state.     Boknerv.  Bohner S06 

License.    Bee  Ouabdian  and  Ward,  2. 

Liens.    See  Estoppel,  2.    Judgments. 

Limitation  of  Actions.    See  Mechanicb'  Liens,  1.    Vol- 
untary Assignments.                  ^ 
A  suit  against  a  national  bank  to  recover  the  penalty,  under 
sec.  6198,  Bev.  Stats.,  U.  S.,  for  taking  usury  must  be 
brought  in  two  years  from  the  date  of  the  usurious  trana- 
actioa     Norfolk  Nat  Bank  V.  Sehtoenk 381 
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MalioioiiB  Prosecution. 

As  a  mle,  an  action  for  malicfoas  proaecntion  will  not  lia  un- 
til the  proceed  in  g  complained  of  baa  terminated  in  lavor 
of  the  defendant  therein.    Murpkif  v.  EnuU 1 

MandamiiB. 

Validity  of  8(aiHU. 

1.  The  performance  of  a  dnty  imposed  by  statute  may  be  re- 
sisted upon  application  for  mandamus  on  the  ground  that 
the  statute  is  unconstitntional.    Van  Horn  v.  State 02 

Parties. 

2.  Members  of  a  board  may  join  as  relators  in  mandamus 
against  the  board.    Cooperrider  v,  StaU 84 

3.  In  mandamus  against  a  board,  where  all  the  members  are 
either  relators  or  respondents,  there  is  no  defect  of  parties. 
Id. 

4.  In  mandamus  it  is  proper  to  name  as  respondent,  and  direct 
the  writ  against,  the  individual  holding  the  oifioe,  in  his 
official  capacity.     Id, 

Supersedeas^ 

5.  Where  a  peremptory  writ  has  been  awarded,  allowance  of 
a  superaedeas  rests  within  the  discretion  of  the  trial  court 
Id, 

Water  Companies. 

6.  Mandamus  may  issue  to  compel  a  water  company  to  supply 
water  to  a  customer  who  paid  his  rent,  though  he  is  insoW- 
ent  and  refuses  to  comply  with  a  rule  of  the  company  re^ 
quiring  those  in  defkult  to  pay  one  dollar  in  addition  to 
the  rent     American  Water- Works  Co.  v.  State.. 195 

State  Auditor. 

7.  The  writ  may  issue  to  eompel  the  auditor  of  public  accounts 
to  register  county  bonds,  where  he  bases  bis  refusal  upon 

an  immaterial  defect  relating  to  antedates.    State  v.  Moore,  590 
Board  of  Purchase  and  Supplies. 

8.  Mandamus  may  be  maintained  on  relation  of  the  warden  to 
require  the  board  of  purchase  and  supplies  to  provide  the 
necessaries  for  the  support  of  the  state  penitentiary.   State 

V.  Holcomb... 612 

Canvassing  Boards. 

9.  Mandamus  will  lie  to  compel  a  canvassing  board  to  recon- 
vene and  make  a  correct  canvass  of  the  election  returns, 
where  it  adjourned  without  fully  performing  its  dnty. 
State  V,  McFadden 669 

Eelocaiion  of  County  Seat 
10.  An  application  for  a  mandamus  to  compel  county  officers  to 
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TemoTe  their  ofBoes  tnm  TndJ«nola  to  MeOook  w«b  hM 
inraffioient  to  atftto  a  eanae  of  action  wbtie  it  fiuled  to 
•how  that  tfaree-flfbhs  of  all  the  electors  of  the  ooonty 
▼oted  to  relocate  the  county  seat    State  o.  Bcper 724 

11.  On  application  for  mandanms  to  compel  the  remoTal  of  a 
county  leat  pnranant  to  the  declared  result  of  a  canTan  of 
the  vote  on  the  qnestion  of  relocation  the  court  cannot  go 
behind  theretoms.    Id^ 730 

^edioiM. 

12.  A.  prima  fade  right  established  by  a  canTan  of  the  Tote  at 
an  election  may  be  enforced  by  numdamuB,  but  the  court 
will  not  determine  the  ultimate  right  in  such  a  proceed- 
ing.   Id, 

Pfhoerio  Obejf. 

1Z»  A  writ  should  not  issue  where  it  is  not  within  the  power 
of  respondents  to  perform  the  act  souisbt  to  be  enforced,  or 
where  the  writ  would  otherwise  be  unavailtng.  Farria  v. 
State 867 

ManBlaughter.    See  Homicidr,  10, 11. 

ICarried  Women.    See  Husband  and  Wifb,  4. 

ICaster  and  Servant. 

1.  A  person  who  contracted  to  perform  labor  or  serrices  for 
another  is  presumed  to  have  done  so  in  view  of  the  risks 
ordinarily  incident  to  the  employment.  Dehning  v.  De- 
froU  Bridge  4it  Iron  Worke 666 

2.  A  servant  who  incurs  the  risk  of  applianres  which,  though 
dangerous,  he  may  safely  use  by  the  exercise  of  reasonable 
skill  and  caution,  does  not,  as  a  matter  of  law,  assume  the 
risk  of  iqjury  from  an  accident  resulting  from  the  master's 
negligence.     Id. 

Maxims. 

Where  one  of  two  innocent  persons  must  suffer,  it  should  be 
that  one  who  misled  the  other  into  the  contract.    Johnston 

V.  Milwaukee  dt  Wpoming  Investment  Co 490 

City  Nat.  Bank  of  Hastings  v.  Thomas 867 

Meohanios'  Liens. 

1.  Where  more  than  sixty  days  intervened  between  two  dates 
when  labor  was  performed  for  a  contractor,  the  presump- 
tion is  that^it  was  performed  under  separate  contracts;  and 
the  laborer,  to  secure  a  lien  under  the  first  contract,  must 
file  his  statement  within  sixty  days  from  the  last  day  he 
labored  under  it     Hansen  v.  Kinney 208 
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2.  A  laborer  for  a  contractor  sboold  not  be  allowed  to  tack 
one  contract  to  another  and  procare  alienfor  all  the  labor 
performed  nnder  both  by  filing  his  statement  within  sixty 
days  from  the  last  day  he  labored  ander  the  aeoond  con- 
tract.   Id. 

3.  The  contract  for  labor  and  material  under  which  a  saboon- 
tractor  claimed  a  lien  hM  not  snch  a  contract  as  is  con- 
templated by  sec  3,  ch.  64,  Oomp.  Stats.    SpedU  v.  SieveM,  674 

MiBOonduot  of  Attorney.    See  Criminal  Law,  35,  36. 

BCiatake.    See  Chattel  Mobtoaoes,  3.    RECoBDe. 

Money  Had  and  Heoeived.    See  Attobmey  and  Client,  % 

Month.    See  Constitutional  Law,  9,  10. 

Mortgages.  See  Abstbacts  of  Title,  2.  Embezzlement,  6. 
Where  land  was  deeded  to  one  of  several  purchasers,  and  the 
former  alone  ezecated  a  mortgage  and  signed  as  trnatee 
purchase-money  notes,  though  he  did  not  disclose  the  na- 
ture of  the  trust,  a  deficiency  judgment  may,  upon  fore- 
closure, be  entered  against  the  trustee  but  not  against  the 
other  purchasers.     Farrell  v.  Reed 258 

Municipal  Bonds.    See  Municipal  Cobpobations,  2. 

Mtinicipal  Corporations.   See  Cobpobations,  10.    Watbb 
Companies. 

1.  Where  one  conveys  a  strip  of  land  to  a  city  for  *  street 
around  a  park  upon  the  condition  that  the  gran^  shall, 
at  its  own  expense,  improve  the  street  and  lorever  keep  it 
in  repair,  the  abutting  property  of  the  grantor,  or  of  sub- 
sequent purchasers,  cannot  be  assessed  for  improvements 

of  the  street,    dtp  of  Omaha  v.  Megeaih 502 

2.  The  validity  of  municipal  bonds  is  not  affected  by  an  ap- 
parent irregularity  which  does  not  operate  as  an  evasion 
of  any  provision  of  law,  or  a  departure  from  the  proposi- 
tion ratified  by  the  voters.     SiaU  v.  Moore 580 

Murder.    See  fioMiciDE.    Statutes,  15. 

National  Banks.    See  Limitation  of  Actions. 

Negligence.  See  Mastbb  and  Sbbvant,  2.  Railboad 
Companies,  4,  5. 
In  a  suit  for  negligently  permitting  a  wall  to  remain  nnsap- 
ported,  evidence  by  defendant  may  be  adi]|itted  to  show 
that  during  more  than  two  years  after  it  feU  there  was  n« 
storm  equal  in  severity  to  that  which  caused  the  fidl  re- 
sulting in  the  death  of  plaintiff^'s  intestate.  Oleenv,  Meper,  240 
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Negotiable  Instruments.    See  Falsr  Rbpbesbntations, 
2.    Husband  and  Wirk.  4.     Insubanob.    Usuet. 

1.  It  was  held  that  a  snrety  on  a  note  signed  a  renewal  note 
in  snob  a  manner  as  to  limit  his  liability  and  prevent  a 
co-sarety  who  signed  both  notes  from  enforcing  contri- 
bution after  payment  of  the  renewal  note.  Chapman  v. 
Qarber ; *. 16 

2.  A  note  signed  by  one  who  adds  **  tmatee  ^  to  his  name  with- 
out disclosing  the  nature  of  the  trust  is  the  personal  obli- 
gation of  the  signer  and  not  that  of  the  cestui  que  truaL 
Farrell  v.  Reed 268 

3.  Verdict  for  plaintiff  held  to  be  sustained  by  the  evidence 
in  a  suit  on  a  note,  where  the  sureties  alleged  that  the 
principal  delivered  it  without  complying  with  an  agree- 
ment to  procure  the  signature  of  another  surety.  Brum- 
backv.  Oerman  Nat  Bank  of  Beatrice 540 

4.  An  nnkept  agreement  between  a  maker  and  several  sure- 
ties, that  their  note  shall  not  be  delivered  until  signed  by 
another  aurety,  is  no  defense  in  a  suit  on  the  note,  where 
the  payee  had  no  knowledge  of  the  agreement     Id, 

5.  Where  a  note  executed  by  a  devisor  was  canceled  after 
his  death  and  a  new  one  given  by  the  devisees,  a  will 
8howing  that  the  devise  was  subject  to  the  payment  of 
debts  and  that  the  property  was  bequeathed  to  them,  may, 
in  an  action  on  the  note,  be  admitted  in  evidence  under 

an  issue  as  to  consideration.     McCormal  v,  Bedden^ 776 

.6.  Where  one  made  a  devise  subject  to  his  debts  and  signed 
a  note  which  remained  unpaid  at  the  time  of  his  death, 
the  cancellation  of  the  note  and  an  extension  of  time  to 
pay  the  sam  due  thereon  are  sufficient  as  a  consideration 
for  a  note  for  that  amount  executed  by  the  devisees.     Id, 

7.  Possession  of  instruments  negotiable  by  delivery  is  prima 
facie  evidence  of  ownership.    City  Nat  Bank  of  HatUngs  v, 

Thoma8.„ 862 

8.  One  purchasing  negotiable  paper  at  a  bank  from  its  presi- 
dent, payment  being  guarantied  by  him,  is  justified  in  re- 
lying on  his  representation  that  the  paper  belonged  to  the 
bank,  and  the  latter  is  bound  by  such  representation.    Id, 

Hew  Trial.    See  Contempt,  4.     Cbiminal  Law,  33.    Sb- 
viBW,  36-41. 

1.  An  objection  that  the  verdict  is  for  a  snm  greater  than  that 
prayed  for  should  be  lalaed  by  motion  for  a  new  trial. 
Fox  V.  QraveB : 813 

2.  It  is  too  late  to  raise  fbr  the  first  time  in  a  motion  for  a 

65 
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new  trial  an  objection  tfaa1i>  litigant  was  forced  to  trial  in 

absence  of  bia  witneoaea.     Kreamer  v.  Inain^ 827 

3.  The  granting  of  a  new  trial  is  largely  within  the  discre- 
tion of  the  trial  court     School  District  v.  Bishops 850 

Nonsuit.    See  Practice,  2. 

Notice.    See  Negotiable  Instbumentb,  4. 

1.  Before  granting  credit  to  a  corporation,  strangers  are  not 
chargeable  with  notice  of  the  contents  of  the  former's 
books.     Oilkie  &  Anson  Co.  v.  Dawson  Town  A  Oas  Co 334 

2.  Where  a  decree  in  equity  has  been  entered,  and  the  case 
remains  on  the  docket  pending  proceedings  to  sell  prop- 
erty, the  parties,  in  the  absence  of  a  mle  on  the  subject, 
are  bound  to  take  notice  of  all  the  orders  entered  in  term 
time,  which  do  not  affect  the  original  decree.  Beatrice 
Paper  Co.  v.  Beloit  Iron  Works 901 

Oath  of  Office.    See  Office  and  Officbbs,  6. 

Objections.    See  Criminal  Law,  12,  :.8.     Exbcutions,  9. 
Review,  4,  39.    Trial,  5.  10, 12. 

Office  and  Officers.    See  County  Attorneys.    Elbotiokb. 
Embezzlement,  11.     Mandamus.     Penitentiary. 
Shebiffs  and  Constables.    Townships,  5. 
1.  Where  the  law  prescribes  the  duties  of  a  public  officer  and 
fixes  his  compensation,  he  must  perform  all  the  duties  re- 
quired  by  law  for  such  compensation.     Heald  «l  Poik 

County 28 

Ragoss  v.  Cuming  County i Z& 

%  Sec.  2,  p.  149,  Session  Laws,  1875,  providing  for  the  elec- 
tion by  the  legislature  of  trustees  for  the  institution  for 
the  blind,  is  repugnant  to  sec  10,  art.  5,  of  the  constitu- 
tion, and  was  thereby  repealed.     State  v.  Holcomb 88 

3.  The  right  to  fees  or  salary  earned  by  a  public  officer  under 
existing  laws  is  property  which  the  legislature  is  powerless 
to  destroy  by  a  subsequent  act  altering  the  emoluments  of 
such  office.     Stale  V.  Vincent 40B 

4.  District  irrigation  officers  are  public  agents  of  the  state. 
Board  of  Directors  of  Alfalfa  Irrigation  District  v.  Collins...  411 

6.  Sees.  7, 15, 17,  ch.  10,  Comp.  Stats.,  require  one  who  has 
been  re-elected  or  re-appointed  to  an  office  to  qualify  by 
taking  the  oath  and  filing  the  bond  in  the  same  manner 
and  within  the  same  time  as  one  for  the  first  time  elected. 
State  V.  Lansing ; 514 

6.  Sec  15,  oik  10,  Comp.  Stats.,  providing  that  if  any  person 
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elected  or  appointed  to  au  office  shall  neglect  to  baye  his 
bond  executed,  approved,  and  filed  within  the  time  limited 
hj  the  act,  bid  office  ahall  become  vacant,  creates  a  condi- 
tion precedent  to  the  right  of  a  person  so  elected  or  ap- 
pointed to  be  inducted  into  office.     Id. 

7.  Bee.  15,  eh.  10,  Com  p.  Stats.,  relating  to  official  bonds,  is 
self-ezecating,  and  unless  a  bond  is  filed  within  the  time 
provided  by  law,  the  perjK>n  elected  loses  all  right  to  the 
office,  and  tfate  vacancy  may  be  filled  without  any  previous 
judicial  determination  of  the  fact.    Id, 

8.  A  distinction  exists  between  the  ousting  from  office  of  one 
already  inducted  and  the  exclnsion  of  one  not  yet  inducted 
because  of  his  failure  to  perform  a  condition  precedent. 
State  V.  Lansing 615 

9.  Sec  20,  art  3,  of  the  constitution  stating  certain  condi- 
tions under  which  offices  bec»me  vacant  does  not  prohibit 
the  legislature  from  providing  that  vacancies  in  office  may 
arise  from  other  events.     Id, 

10.  Officers  may,  without  statutory  authority,  insert  in  a  con- 
tract for  erecting  a  public  building  and  in  the  builder's 
bond  a  provinion  to  secure  payment  of  the  claims  of 
laborers  and  material-men.     Kaufmannv.  Cooper 644 

Opinion  Evidenoe.    See  Homicide,  16,  17. 

Orders  of  Sale.    See  Executions. 

Overdrafts.    See  Banks  and  Banking,  4,  6. 

Overruled  Cases.    See  Table,  ante^  p.  Ivii. 

Parol  Evidenoe.    See  Evidence,  3. 

Parties.    See  Mandamus,  2-4.    Pleading,  10.    Review,  51, 

Partnership.  SeeCoBPOEAXioNs,  1.  Principal  and  Surety, 
',^.    Rkplkvin,  4. 

1.  On  disaolation  of  an  insolvent  partnership,  its  assets  will 
be  treated  as  a  trust  fund  for  payment  of  partnership 
debts,  and  the  creditors  of  one  partner  will  not  be  per- 
mitted to  divert  the  assets  to  the  prejndioeof  the  partner- 
ship creditors.     Perkins  V.  Butler  County 314 

2.  A  partner  cannot,  without  the  consent  of  his  copartners, 
apply  firm  property  in  satisfaction  of  his  individual  liabili- 
ties.    Cady  V.  South  Omaha  Nat.  Bank 763 

Payment.    See  Corporations,  4-6. 

Penalty.    See  Larceny,  & 
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Penitentiary. 

1.  In  absence  of  statntoiy  restriction  it  is  Tvithin  the  power 
of  the  board  of  pablic  laods  and  baildings  to  appoint  an 
agent  to  lease  or  manage  the  oonyict  labor  and  the  ahopa 
and  machinery  within  the  penitentiary.    State  v.  hoicomb,  614 

2.  The  board  of  public  laods  and  baildiuga  may  lease  the 
convict  labor,  penitentiary  gronnds, shops,  and  machinery. 
Jd, 

3.  It  is  within  the  power  of  the  hoard  of  pnblio  lands  and 
bnildinKs  to  provide  by  coatmct  (or  the  feeding  and  cloth- 
ing of  convicts  in  the  penitentiary  as  one  of  the  consider- 
ations for  the  leasing  of  their  Inbor.     Id. 

4.  One  who  leases  the  convict  labor  and  penitentiary  grounds 
cannot,  even  with  the  assent  of  the  board  of  public  lands 
and  buildings,  nsnrp  any  of  the  functions  of  the  warden 
as  the  keeper  of  the  prison.     Id. 

5.  The  power  conferred  npon  the  board  of  pablic  lands  and 
buildings  by  sec.  17,  Session  Lawn,  1H77,  p.  194,  to  lease 
the  convict  labor  of  the  state  for  a  period  not  exceeding 
ten  years  is  not  a  continuing  power,  but  was  exhausted 

by  a  single  user.     Id.. 613 

6.  The  warden  of  the  state  penitentiary  is  the  keeper  of  the 
prison,  subject  to  the  manageiuent  and  control  of  the 
board  of  public  lands  and  buildingps.    Id. 

7.  Except  when  furnished  by  the  contractor  pursuant  to  an 
agreement  with  the  ^tate,  the  statutory  method  for  pro- 
curing supplies  for  the  penitentiary  is  exclusive,  and  the 
board  of  public  lands  and  buildings  cannot  delegate  to  an 

'  agent  of  its  own  selection  the  disbursement  of  money  ap- 
propriated for  that  purpose.    Id.., 614 

Personal  Injuries.    See  Damages,  3. 

Petition  in  Error.    See  Keview,  10. 

Physicians  and  Surgeons. 

1.  Definition  of  practicing  medicine.    O^ Connor  v.  Sllate. 158 

2.  It  is  unlawful  for  any  person  to  practice  medicine,  surgery, 
or  obstetrics,  or  any  of  the  branches  thereof,  without  first 
having  obtained  and  registered  a  certificate  from  the  state 
board  of  health.     Id 157 

3.  Snfiiciency  of  information  charging  a  person  with  practie- 
ing  medicine  without  first  having  obtained  and  registered 

a  certificate  from  the  state  board  of  health.     7d- 158 

Plea  in  Abatement.    See  Criminal  Law,  19. 
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Pleading.  See  Accord  and  Satisfaction.  Bakk»  and 
Banking,  6.  Contracts,  2.  Ck)BPoiiATiu.Ns,  H,  12. 
Cbeditoks'  Bill,  1.  Cbihinal  Law,  10.  Guard- 
ian and  Ward,  2.  Mandamus,  la  Eepuevin,  2-4. 
Review,  37.    Trial,  9. 

Damnges. 

1.  A  petition  in  an  action  for  death  by  wronj^nl  act  will  not 
rapport  a  jod^ment  for  damages  w)^ere  it  fails  to  show 
that  plaintiff  snatained  pecuniary  injury.  Or  gall  v.  CM- 
cago,  B,  dt  Q.  B.  Co^ 4 

Creditora*  BUI 

2.  An  amended  petition  to  set  aside  a  fraadnlent  transfer  of 
property  and  snbject  it  to  the  payment  of  a  jndgment 
against  the  transferrer  held  not  to  state  a  different  cause 

of  action  from  that  originally  pleaded.     Monroe  v.  Beid...  317 
Demurrer. 

3.  A  demnrrer  to  a  pleading  does  not  admit  the  correctness 
of  the  conclusions  of  law  drawn  by  the  pleader.  American 
Water- Works  Co.  v.  State 194 

Money  Had  and  Beceived. 

4.  One  who  sues  an  attorney  for  money  and  alleges  that  it 
was,  without  a  contract,  paid  by  a  judgment  debtor  to  the 
attorney  for  the  use  of  plaintiff  and  wrongfully  retained, 
should  recover  the  amonnt  claimed  or  nothing,  where  de- 
fendant answers  that  he  retained  only  the  sum  due  him 
under  a  contract  with  plaintiff.     Wigton  v.  Smith 461 

Petition. 

5.  A  plaintiff  must  recover,  if  at  all,  on  the  canse  of  action 
stated  in  his  petition.     Jd 465 

Bepftf. 

6.  It  is  not  the  province  of  a  reply  to  introduce  a  new  cause 
of  action.     Id. 

Oonfetaion  and  Avoidance. 

7.  Evidence  to  prove  a  defense  in  the  nature  of  a  confes^on 
and  avoidance  is  incompetent  under  a  general  denial. 
Keena  v.  BoberUon 837 

Neio  Matter. 

8.  New  matter  constituting  a  defense  is  not  available  under 
a  general  denial,  but  should  be  specially  pleaded.  Home 
Fire  Ins.  Co.  v.  Berg 600 

Practice. 

9.  Case  where  a  motion  to  strike  out  portions  of  a  pleading 
was  sustained  alter  an  answer  to  the  merits  had  been  filed. 
State  V,  Boper 739 
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Names  of  Parties, 

10.  The  word  "agent"  following  the  name  of  plaintiff  in  a 
}f%iitioTi  \%  descripiio  personm,     Thomas  v.  Carson 765 

Prayer. 

11.  The  prayer  is  not  a  part  of  the  statement  of  facta  required 
to  constitnte  a  cause  of  action,  and  the  omission  of  a  de- 
mand for  judgment  does  not  subject  the  petition  to  general 
demurrer.     Fox  v.  Grates 612 

Inconsistent  Counts, 

12.  Where  a  petition  contains  two  inconsistent  counts,  one  of 
them,  on  motion  of  defendant,  may  be  stricken  out  or 
plaintiff  required  to  elect  as  to  the  cause  of  action  upon 
which  he  will  proceed.    Id 813 

Motions. 

13.  A  motion  may  properly  be  overruled  where  it  cannot  be 
allowed  in  substantially  the  same  terms  as  requested.    Id.,  817 

Estoppel. 

14.  If  the  facts  constituting  an  estoppel  are  in  any  way  suffi- 
ciently pleaded,  the  pleader  is  entitled  to  the  benefit  of 
the  law  arising  therefrom.  City  Nat.  Bank  of  Hastings  v. 
Thomas 862 

Policemen.    See  Sheriffs  and  Constablks,  3-6. 

PoBsesBion.    See  Fbauddlbnt  Conveyances,  1. 

Practice.  See  Bill  of  Exceptions,  3.  Contempt,  5. 
Criminal  Law,  19,  29.  Executions,  9.  Juna- 
MENTs,  9.  Mandamus,  4.  Notice,  2.  Plbadiko, 
9,  12.    Review,  37.    Time.    Trial.  7. 

1.  Agreements  of  counsel  in  regard  to  the  trial  of  a  cause 
may  be  set  aside  by  the  court.     Keens  v,  Robertson  „ 837 

2.  Under  the  Code  a  court  has  no  authority  to  enter  an  in- 
voluntary nonsuit     ZitUe  V.  Schlesinger 844 

Preliminary  Examination.    See  Criminal  Law,  22. 

Principal  and  Agent.  See  Banks  and  Banking,  7.  £m- 
bezzlkmknt.     Penitentiary,  1. 

1.  The  unauthorized  acts  of  an  agent  or  officer  of  a  corpora- 
tion may  be  ratified  by  it  indirectly  or  by  express  action. 
Reed  v.  First  Nat.  Bank  of  Weeping  Water., 168 

2.  One  dealing  with  the  ?)gent  of  a  business  corporation,  in 
a  matter  relating  to  its  business  operations  and  not  iuvoIt- 
iog  its  corporate  fanctions,  is  not  charged  with  notice  of 
its  by-laws.     Johnston  v.  Milwaukee  dk  Wyoming  Intestment 

Co 480 
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3.  Where  a  principal  placed  an  asent  in  such  a  sitnation  that 
a  person  conversant  with  bnsinesa  usages  is  justified  in 
presuming  that  such  agent  has  authority  to  perform  a  par- 
ticular act,  and  therefore  deals  with  the  agent,  the  prin- 
cipal is  estopped,  as  against  such  third  person,  from  deny- 
ing the  agent's  authority.     Id, 

4.  Whether  or  not  an  act  is  within  the  scope  of  an  a^ient's 
apparent  authority  is  to  be  determined  as  a  question  of 
fact  from  all  the  circumstances  of  the  transaction  and  the 
Imsiuess.     Id, 

5.  Evidence  to  be  considered  in  determining  an  agent's  ap- 
parent authority.     Id. 

6.  The  apparent  authority  of  an  agent  which  will  bind  hia 
principal  is  such  authority  as  the  former  appears  to  have 

by  reason  of  his  actual  authority.     Creighton  v.  FinlayBon^  467 

7.  Sufficiency  of  evidence  to  sustain  a  finding  that  the  agent 
of  a  landlord  had  authority  to  bind  his  principal  by  an 
agreement  to  pay  the  expense  of  moving  the  goods  of  a 
tenant  from  leased  premises,  upon  consideration  of  the 
tatter's  yielding  possession.     Id 458 

8.  From  the  fact  that  one  brought  suit  for  the  price  of  beer 
agreed  upou  between  himself  and  defendant,  it  was  Ae/d 
that  the  latter  was  not  a  mere  agent  for  the  s-ile  of  plaint- 
iff's beer.     Siorzv.  Finklestein  679 

9.  Where  one  of  two  innocent  persons  must  suffer  through 
the  misfeasance  of  the  agent  of  one,  that  one  who  has 
placed  the  agent  in  a  position  to  perpetrate  the  fraud  must 
suffer.     City  Nat  Bank  of  Hastings  v.  Thomas,, 867 

Principal  and  Surety.    See  Abstracts  op  Title,  2.    Hus- 
band AND  Wife,  4.     Negotiable  Instruments,  4. 

1.  A  surety  who  paid  a  renewal  note  executed  only  by  him- 
self and  principal  to  discliurge  the  original  note  signed  by 
several  co-sureties  cannot  enforce  contribution  against  the 
latter.    Chapman  r.  Oarber 16 

2.  The  sureties  on  a  builder's  bond  were  not  released  from 
liability  for  the  payment  of  claims  of  laborers  and  mate- 
rial-men because  the  contractor  was  paid,  ou  estimates  as 
the  work  progressed,  a  greater  percentage  than  that  lixed 

by  the  contract.     Kaufmann  v.  Cooper 644 

3.  The  sureties  on  a  builder's  bond  were  not  released  from 
liability  for  the  payment  of  claims  of  laborers  and  mate- 
rial-men because  of  the  dissolution  or  change  in  the  mem- 
bership of  the  contracting  firm.     Id. 
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4.  SofficieDcy  of  evidence  to  sustain  a  verdict  for  plaintiff 
who  was  snrety  on  a  note,  who  paid  the  debt  and  saed  the 
principal  makers,  the  defense  being  that  the  note  was  exe- 
cuted without  consideration.    MeCormal  v.  JSecfdoi. •.•.•••..  776 

Privileged  CommunioationB.    See  Witmsssbb»  5b 

Prise  Fighting. 

Lindsay  v,  BUde^ 180 

Property.    See  Office  and  Offioebs,  3. 

Prosecuting  Attorneys.    See  County  Attoeneyb. 

Pablio  Corporations.    See  Watee  Gompanibs. 

Public  Policy.    See  Gontbaotb,  7. 

Quantum  Meruit.    See  Attoeney  and  Client,  2.    Con- 

TBACT8,  2. 

Quieting  Title.    See  Adybbse  Possession. 

A  decree  in  equity  establishing  the  execution  and  loss  of  a  deed, 
neither  acknowledged  nor  recorded,  is  competent  evidence 
in  an  action  to  quiet  title,  where  plaintiff  purchased  the 
land  at  sheriff's  sale  under  a  judgment  against  tiie  grantee 
who  subsequently  executed  a  deed  to  defendant  Comuil 
V,  Chlligher 373 

Quo  Warranto.    See  Office  and  Officers,  8. 

Bailroad  Companies.    SeeCABBiEss. 

1.  A  grant  of  a  strip  of  land  to  a  railroad  company  for  right 
of  way  and  for  operating  its  railway  only  is  a  mere  ease- 
ment    Blakdy  v,  Chicago,  K.  dt  N.  B.  B.  Cb 272 

2.  A  land-owner  who  grants  to  a  company  an  easement  lim- 
ited to  a  right  of  way  for  its  road  may  recover  oompensa- 
tion  from  another  independent  company,  where  the  latter 
occupies  a  portion  of  such  right  of  way  and  operates  its 
road  thereon  solely  under  a  conveyance  from  the  former 
company.     Id. 

8.  The  transfer  switch  law  (Session  Laws,  1893,  p  142,  ch. 
11)  is  invalid,  as  violating  the  fourteenth  amendment  of 
the  federal  constitolion  providing  that  no  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property  without  due 
process  of  law."    State  v,  Sioux  City,  G'N.  A  W,  R.  Co 68$ 

4.  In  an  action  agaiast  a  railway  company  for  negligently 
setting  out  fire,  it  whs  hdUL,  under  the  evidence  referred  to 
in  the  opinion,  th.it  the  issue  of  negligence  in  the  con- 
struction and  maintenance  of  the  engine  causing  the  fire 
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was  properly  submitted  to  the  Jaiy.     Union  P.  £.  Co.  v. 
Bay ^ 760 

6.  The  owner  of  land  near  a  railroad  is  not  reqnired  to  for- 
bear the  ordinary  nse  of  soch  land,  nor  to  take  annsnal 
precaotions  to  gaard  against  the  conseqnencee  of  probable 
negligence  of  the  railway  company.     Id. 
Bape. 

1.  Where  the  prosecntriz  is  under  the  statutory  age  of  con- 
sent, evidence  of  resistance  or  consent  is  immaterial.  Wood 
V,  Staie^ 68 

8.  During  cross-examination  of  prosecutrix  defendant  may 
inquire  as  to  the  particular  facts  stated  by  her  in  com- 
plaining of  the  injury.     Id, 

a.  Complaints  of  the  injured  person  are  admissible  only  as 
corroborative  of  her  testimony,  and  are  not,  except  when 
made  tn  extremin,  adrpis^^ible  as  independent  evidence  of 
the  offense.     State  v,  Meyers., 162 

4.  Where  the  injared  person  does  not  testify  as  a  witness,  her 
declarations  relating  to  the  alleged  afvtanlt  are  not  admis- 
sible in  evidence,  and  the  fact  that  she  is  incompetent  to 
testify  on  account  of  imbecility  is  immaterial.     Id, 

6.  The  word  "  abuse,''  in  the  sense  in  which  it  is  used  in  sec 
12,  Criminal  Code,  is  synonymous  with  the  word  "  ravish.** 
Chambers  v.  State 447 

6.  An  instruction  that  "carnal  abuse"  does  not  necessarily 
mean  abuse  by  sexual  intercourse  held  erroneous.     Id 448 

Batifioation.     See    Counties,    10,    11.     Principal    and 

AOBNT,  1. 

Real  Estate  Agents.    See  Contbaots,  2. 

A  broker  does  not  earn  his  commission  by  producing  one  able 
to  purchase  only  by  a  resort  to  an  unlawful  device,  though 
a  contract  of  sale  is  entered  into  which  the  principal  re- 
fuses to  consummate  because  it  involves  a  fraud  upon  a 
third  person.     ZUQe  v.  ScMetinger 844 

Records. 

A  court  has  power  to  amend  its  records  to  conform  to  the 
facts,  and  may  proceed  upon  any  satisfactory  evidence. 
School  District  v.  Bishop, 850 

Reference. 

1.  Confirmation  of  referee's  report.    Warren  v.  Raben. 115 

2.  Findings  of  fact  reported  by  a  referee  stand  in  the  same 
position  as  the  verdict  of  a  jury.     School  District  v.  Bishop,  850 
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3.  The  supreme  court  will  not  reyerse  an  order  of  the  trial 
conrt  Betting  aside  the  report  of  a  referee  in  an  action  at 
law,  where  he  fiiiled  to  report  any  finding  on  material 
issaes.    Id, 

Helease.    See  Chattel  Mortgages,  1-3. 

Bemedies.    Bee  Election  of  Remedies. 

Bemittitiir. 

Where  the  amount  of  excess  of  a  verdict  appears  from  the 
record  for  review,  permission  may  be  given  to  file  a  remit- 
titur as  a  condition  of  affirming  the  judgment    CreighUm 

V.  Finlayson 400 

MeOormal  v.  Redden 776 

Bepeal.    See  Statutes,  17,  la 

Beplevin.    See  Chattel  Mobtgagbs,  B.    Sales,  7. 

1.  It  is  error  to  instrnct  the  jury  that  a  purchaser  who  did 
not  take  po8ses<(ion  cannot  recover  the  property  from  an 
ofiicer  attaching  it  as  that  of  the  seller  if  the  pnrchaaer 
did  not  obtain  possession  before  levy  of  the  writ,  thongh 
he  had  no  notice  of  the  seller's  fraudulent  intent.    Fotoeil 

t.  Yeazel 225 

2.  In  replevin  before  a  justice  of  the  peace  the  statutory 
affidavit  is  the  basis  of  the  action,  is  jarisdictional,  and 
must  be  filed  before  issuance  of  the  writ  Commercial  SUUe 
Bank  of  Crawford  v.  Ketckam 568 

3.  Defective  statements  in  an  affidavit  for  replevin  may  be 
amended  so  as  to  make  clear  or  certain  that  which  was  in- 
definite or  uncertain.     Id, 

4.  Where  a  writ  of  replevin  is  issued  in  favor  of  a  corpora- 
tion or  partnersfaip  upon  the  affidavit  of  an  agent  or  offi- 
cer whose  allegations  refer  to  the  property  rights  involved 
as  those  of  affiant,  the  affidavit  cannot  be  amended  so  as 
to  make  it  refer  to  such  rights  as  those  of  plaintiff.     Id, 

Bes  Adjudicata.    See  Bill  of  Exceptions,  3. 

Au  order  of  a  county  board  in  allowing  or  rejecting  claims 
against  the  county  has  the  force  of  a  judgment  and  ia 
binding  on  the  parties  thereto  nnless  vacated  or  reversed 

on  appeal.     Heald  v.  Polk  County 29 

Hagosav  Cuming  County 36 

StaU  17.  Vincent.. ., 408 

Res  G-estffi. 

Definition  of  term  ''res  geslmV    Oollinsv.  StaU 38 
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Return.    See  Executions,  12. 

Review.  See  Appkal  Bokds.  Bill  op  Exceptions.  Con- 
tempt, ^-6.  Continuance.  Criminal  Law.  Dam- 
ages, 4.  Injunction,  1, 2.  Instbuctioks.  Jury,  1. 
Remittitur.    Trial,  1. 

1.  The  sapreme  coart  will  not  review  a  Judgment  of  the  dis- 
trict coart  upon  allegations  of  error  where  the  Bucceaefol 
party  is  entitled  to  jadgment  on  the  pleadings.  Orgall  v. 
Chicago,  B.  A  q.  R.  Co 4 

2.  Where  the  trial  coart  is  without  jurisdiction  it  cannot  he 
acquired  in  the  appellate  court  hy  appeal.  Ke€9ikan  v. 
Staie,,^ '. 153 

3.  A  party  who  asks  his  adversary  to  offer  iu  evidence  a  writ- 
ten instrument  cannot  urge  in  the  appellate  court  that  it 
should  have  heen  excluded  as  incompetent  Smith  v. 
Brown 230 

4.  One  who  knows  of  irregnlnrities  in  reviewing  a  verdict, 
and  does  not  at  the  time  object,  cannot,  for  the  first  time, 
complain  of  such  irregularities  in  the  appellate  court 
Jones  V.  Driaeoll 575 

5.  Where  an  appeal  to  the  district  court  is  taken  in  time, 
and  both  parties  appear  and  without  objection  file  plead- 
ings, it  is  then  too  late  for  the  appellee  to  object  to  the 
validity  of  the  appeal.  Claflin  v.  American  Nat.  Bank  of 
Omaha 884 

6.  The  rules  for  reviewing  an  order  setting  aside  a  verdict 
will  be  observed  i.i  reviewing  the  action  of  the  district 
court  in  setting  aside  a  referee's  report  School  District  v. 
Bishop 850 

7.  In  an  error  proceeding  from  the  confirmation  of  a  judicial 
sale  the  supreme  court  will  not  review  a  question  involv- 
ing  the  merit<<  of  the  original  decree.     Beatrice  Paper  Co. 

V.  Beloit  Iron  Works 900 

TVanscripts. 

8.  The  transcript  for  review  imports  verity  and  if  erroneous 
must  be  corrected  below.     Ford  v.  State 390 

9.  In  an  error  proceeding  in  the  district  court  recitals  in  the 
transcript  from  the  inferior  court  should  prevail  over  a 
contradictory  statement  in  an  affidavit     Jones  v.  Driscotl,  575 

10.  The  Hupreme  court  does  not  acquire  jurisdiction  of  an  ap- 
peal unless  the  transcript  filed  therein  has  been  properly 
authenticated  by  the  clerk  of  the  district  court.     Mc 

Donald  v.  Orab(/w 406 

(His  r.  Bu'ters 4yi 
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11.  A  stipalatioD  by  tlie  parties  that  a  transcript  for  review 
contains  all  the  proceedings  below  cannot  be  snbati  toted 
for  a  certificate  of  the  clerk  of  the  district  conrt  ife- 
Donald  v.  Orahow 406 

12.  Beferenoe  to  an  order  of  the  snpreme  oonrt  directing  the 
clerk  of  the  district  court  to  send  np  the  original  instmo- 
tion8,and  examination  of  the  instrnctions  in  the  appellate 
court.    Shqfer  V,  Briggs 445 

Bill  of  Excqitions, 

13.  A  stipniation  of  fkcts  filed  below,  after  Jadgment,  cannot 
be  considered  opon  review  of  the  jndgment.  Batten  v. 
State 23 

14.  Allegations  of  error  based  on  the  existence  of  facts  will 
not  be  considered  in  absence  of  a  showing  that  evidence 
was  introdnced  below.    Jd, 

16.  Affidayits  used  as  eyidence  below  will  not  be  examined  on 
review  nnless  preserved  by  a  bill  of  exceptions.  Korth  o. 
State 631 

16.  Error  in  reading  a  deposition  to  the  jary  will  not  be  held 
prejudicial  where  it  was  not  preserved  by  a  bill  of  excep- 
tions.    Keene  V.  Robertson  .  ,J 837 

17.  Where  there  was  a  stipniation  for  a  continuance,  and  a 
dismissal  at  the  same  term,  the  order  of  dismissal  cannot 
be  reviewed  in  absence  of  a  record  showing  the  grounds  of 
the  court's  ruling.    School  District  v.  Bishop 850 

18b  The  action  of  the  court  in  refusing  instructions  cannot  be 
reviewed  in  absence  of  a  bill  of  exceptions.  Citjf  yal. 
Bank  of  Eastings  v.  Thomas 861 

19.  In  reviewing  the  charge  to  the  jury,  where  there  is  no  bill 
of  exceptions,  the  court  can  only  inquire  as  to  whether  the 
instructions  could  properly  be  given  under  the  pleadings. 
Jd, 

20.  Where  the  bill  of  exceptions  has  been  quashed  and  the 
petition  in  error  fails  to  present  a  question  for  review,  the 
judgment  below  may  be  affirmed.    Sweeney  v,  Ramge 919 

Final  Orders. 

21.  An  appeal  cannot  be  prosecuted  from  the  district  court  to 
the  supreme  court  until  a  final  order  has  been  entered  be- 
low.    Einspahrv.  Smith 138 

22.  An  order  continuing  in  force  during  the  pleasure  of  the 
court  a  temporary  injunction  is  not  a  final  order.    Id. 

23.  An  order  setting  aside  a  verdict  and  granting  a  new  trial 
during  the  term  at  which  the  verdict  was  rendered  cannot 
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be  made  the  basis  of  an  error  prooeediDg.     Joknaon  v.  Pat' 
rotU. 63 

24.  An  order  sustaining  a  motion  to  qnasb  a  summons  Is  not 
reviewable  antil  followed  by  a  final  judgment  of  dismissal. 
Lewia  e.  Barker 682 

25.  A  party  not  injariously  affected  by  a  connty  court's  final 
order  of  distribution  in  the  settlement  of  an  estate  cannot 
nppeal.     Merrick  v  Kennedy,..,, 264 

26.  An  order  to  be  reviewable  on  error  or  appeal  must  dispose 

of  the  merits  of  the  case.     Bartram  v.  Sherman 713 

Briefa. 

27.  Where  a  statute  is  attacked  as  unconstitutional,  the  section 
of  the  conAtiiution  infringed  by  the  law  should  be  pointed 
out  in  the  brief.     Boyea  v.  Summers 308 

28.  Errors  assigned  but  not  argued  are  deemed  waived.  Jo  An- 
son V.  GuHck 817 

29.  Assignments  of  error  not  noticed  in  plaintiff  in  error's 
brief  are  waived.     Kaufmann  c.  Coopr 645 

Aaaignmenis  of  Error. 

30.  Counsel  should  not  presen  t  i  u  i  he  supreme  court  unfounded 
assignments  of  error,    h'ooii  c.  Utate 61 

31.  Errors  as  to  giving  and  refusing  instructions  should  be 
separately  assigned.     Kaufmann  v.  Cooper. 644 

32.  Allegations  of  error  relating  to  rulings  on  evidence  will  be 
disregarded  where  the  testimony  involved  is  not  pointed 

out  in  the  petition  in  error.     Redman  v.  Voaa. 512 

Brumbaek  V,  German  Nai  Bank  of  Beatrice i^..  546 

Inatructiona. 

33.  An  allegation  of  error  as  to  giving  or  refu.<)ing  a  group  of 
instructions  is  insufficient.   Oroaaman  v.  Stale 22 

34.  Counsel  should  not  indulge  in  captions  or  unjust  criticism 

of  the  instructions  of  the  trial  court     Shafer  v.  Brigga,..,  445 

35.  Where  plaintiff  fails  to  recover  on  his  cause  of  action,  his 
objections  to  instructions  relating  to  the  measure  of  dam- 
ages will  not  be  considered.    Olaen  v,  Meyer 241 

Motion  for  New  TriaL 

36.  An  objection  as  to  admission  of  incompetent  testimony 
will  not  be  considered  where  the  point  is  not  raised  by 
motion  for  a  new  trial  or  petition  in  error.  Vierguiz  o. 
Aultman  143 

87.  A  record  may  be  reviewed  to  ascertain  whether  the  plead- 
ings support  the  judgment  below,  though  there  was  no 
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motion  for  a  new  trial.     Banun  v.  Kinney 207 

ifVifTi«  t».  State 857 

38.  Where  plaintiff  in  error  did  not  file  a  motion  for  a  new 
trial  the  court  will  not  go  back  of  the  verdict  of  the  jnry 
or  findings  of  the  conrt  to  review  the  proceedings  below. 
Hanttfn  v.  Kinney 207 

39.  An  objection  that  the  verdict  is  for  a  sum  greater  than 
that  prayed  for  will  be  deemed  waived  nnleas  raised  by 
motion  for  a  new  trial.     Fox  v.  Graces 813 

40.  A  atrooger  showing  is  reqnired  to  reverse  an  order  allow- 
ing a  new  trial  than  to  reverse  one  denying  it.  School 
District  r.  Bishop^ 650 

41.  A  judgment  of  the  district  court  dismissing  an  appeal 
may  be  reviewed  without  a  motion  for  a  new  trial  or  an 
exception  to  the  rnling.  Cloflin  v.  American  NaL  Bank  of 
Omaha 884 

Sufficiency  of  Evidence, 

42.  Where  there  is  no  error  in  the  proceedings,  and  the  verdict 
is  sustained  by  sufficient  evidence,  the  judgment  may  be 
affirmed.     Shafer  v.  Brigga 445 

43.  Findings  of  a  jury  sustained  by  sufficient  evidence  will 
not  be  disturbed  on  review.     Kauftnann  v.  Cooper 644 

Conflicting  Evidence. 

44.  Questions  of  fact  determined  upon  conflicting  evidence 
will  not  be  reviewed  in  the  supreme  court      Hough  o. 

^tocer^ 588 

Haubrock  v.  Loeb 868 

Appeal  and  Error, 

45.  Where  tlie  judgment  below  is  appealable,  the  party  ag- 
grieved may  have  it  reviewed  by  petition  in  error  or  ap- 
peal, but  cannot  pursue  both  remedies.     Beatrice  Paper 

Co.  V,  Beloitlron  Works 900 

46.  A  party  abandons  his  right  to  prosecute  an  appeal  where 

he  files  a  petition  in  error.    Monroe  v.  Reid 316 

Beatrice  Paper  Co.  v.  Beloit  Iron  Works 900 

47.  A  party  must  elect  as  to  whether  he  will  prosecute  a  pro- 
ceeding in  error  or  an  appeal.     Monroe  v.  Beid 316 

Harmiess  Error. 

48.  Admission  of  incompetent  testimony  is  not  ground  of  re- 
versal in  a  case  tried  to  the  oonrt  without  a  jury.    Viergutz 

V.  Aultman 143 

49.  A  judgment  should  not  be  raversed  for  error  not  prejudi- 
cial.    Dracey  v.  State.. 362 
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50.  A  nonsuit  and  judgment  of  dismiaaal,  ttaongb  eironeoot, 
will  not  be  reTeiaed  where  defendant  was  entitled  to  have 

a  Yeidict  directed.     ZUtlev,  SkhUainger 844 

Parties  to  Appeal, 

51.  One  of  seyeral  defendants  having  separate  and  distinct 
defenses  may  prosecute  an  appeal  to  the  district  court 
without  joining  his  co-defendanta.     Claflin  v.  American 

Not,  Bank  of  Omaha 884 

53.  Where  the  interests  of  several  defendants  are  inseparably 
connected,  an  appeal  by  one  defendant  brings  np  the  en- 
tire  case.    Id. 

Bobbery. 

1.  In  a  prosecution  for  robbery  everything  said  and  done  by 
the  prosecuting  witness  and  accused  at  the  time  of  the  as- 
sault is  competent  evidence.     Traoey  V.  State 362 

3.  An  averment  of  the  information  as  to  the  character  of 
the  money  taken  is  surplusage  and  need  not  be  proved.  Id. 

3L  In  pronouDcing  judgment  upon  one  convicted  of  robbery 
the  court  may  consider  all  the  circumstances  in  evidence 
under  which  the  crime  was  committed.     Id. 

Sales.    See  Attachment,  1.    Contracts,  8.    Fbaudulbnt 

CONVBYANCKS. 

1.  On  a  contract  for  the  delivery  of  goods  the  vendee  is  not 
entitled  to  recover  when  delivery  was  tendered  at  the  time 
for  performance  and  the  tender  kept  good.  Mayer  v.  Ver 
Bryck 221 

2.  Instructions  and  evidence  as  to  measurement  of  hay  sold 

by  the  cubic  foot     Smith  v.  Bruwti 230 

3.  The  weight  of  hay  is  immaterial  where  It  is  sold  by  the 
cubic  foot.     Id, 

4.  An  order  for  nursery  stock  stating  the  price  in  a  lump  sum 
is  not  severable,  and  the  orderer  is  not  obliged  to  receive 
the  stock  where  a  material  portion  of  it  is  not  of  the  kind 

or  quality  ordered.     Bryant  v.  Thesing 244 

5.  In  a  suit  to  recover  the  price  of  nursery  stock  defnodsint 
may  show  that  the  stock  was  not  the  kind  and  quality 
ordered,  though  he  did  not  refuse  it  on  that  ground  when 
delivery  was  tendered,  but  based  his  refusal  upon  a  can- 
cellation of  the  order.     Id, 

6b  A  purchaser  cannot  assert  a  greater  interest  in  personalty 
than  the  seller  had,  unless  the  real  owner  is  estopped  from 
asserting  title.    Campbell  Printing  Press  ^  Mfg.  Co,  v.  Dyer,  830 
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7.  UDder  a  contract  that  a  bayer  is  not  to  acqaire  title  antil 
he  pays  the  parcbase  price,  it  was  hdd  that  one  to  whom 
the  buyer  mortgaged  the  property  was  not  entitled  to 
possession  as  against  the  conditional  seller.     Id. 

8.  An  abandonment  of  a  contract  of  sale  may  be  effected 
by  acts  of  one  of  the  parties  inconsistent  with  its  exist- 
ence and  acquiesced  in  by  the  other  party.    HaU  v,  Eedeij  880 

Satisfaction.    See  Chattel  Mortoaoes,  1. 

SoAool  Lands. 

Where  a  lease  authorized  by  statute  allows  the  lessee  to  se- 
lect one  of  the  arbitrators  to  reappraise  the  land  at  the 
end  of  five  years,  the  legislature  cannot  take  away  that 
right  by  a  subsequent  act.     State  o,  Thayer 137 

Sohools  and  School  Districts. 

A  district  school  board  should  not  ordinarily  be  mandamnsed 
to  purchase  text-books,  where  it  may  lawfully  apply  the 
available  funds  to  other  purposes.     FarrU  v.  State^ 357 

Seals.    See  Go&pobations,  10. 

Sentence.    See  Criminal  Law,  1,  3,  4. 

Set-Off.    See  Usury,  1. 

Set-OfiT  and    Gounter-Ciaim.      See   Corporatto2Ts,    12. 
Trial,  9. 

1.  In  a  suit  for  rent  a  finding  for  the  tenant  was  snstained, 
where  he  pleaded  a  counter-claim  based  on  an  agreement 
by  the  landlord  to  pay  the  expense  of  moving  the  property 
of  the  tenant  upon  condition  of  the  latter's  yielding 
IMssesslon  of  the  leased  premises.    Creighton  v.  liniojfson,,.  457 

2.  A  cause  of  action  arising  upon  contract  may  properly  be 
pleaded  by  way  of  8et-o£f  in  an  action  for  damages.     JoneB 

V,  DriscoH 675 

Sheriffs  and  Constables.    See  Attachmbnt,  4.    Exbcu- 
tions. 

1.  A  sheriff  is  an  officer  elected  to  an  office  of  public  tmst 
Conl^v.  State .• -  187 

2.  A  sheriff  who  converts  to  his  own  use  money  collected  by 
virtue  of  his  office  may  be  prosecuted  for  embeaslement 
under  sea  121,  Criminal  Code.     Id. 

3.  In  absence  of  statutory  authority  «n  officer  may  arrest 
withoDt  a  warrant,  and  detain  for  a  reasonable  time,  one  he 
has  reason  to  believe  guilty  of  a  felony.    Dien  v,  MaUon...  121 

4.  An  officer  without  a  warrant  may  be  jostified  in  making 
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Sheriffl  and  ConstahleB^eoneluded. 

an  arrest  where  he  acts  in  fcood  faith  and  has  reason  to  rely 
upon  information  that  accused  is  gnilty  of  a  felony,  though 
the  officer  has  no  personal  knowledge  of  the  facts,  and  the 
prisoner's  innocence  should  sobeeqoently  be  established. 
Id. 

5.  An  officer,  in  arresting  or  preventing  the  escape  of  a  felon, 
may  use  such  force  as  is  reasonably  necessary,  even  to 
taking  life.     Lamina  v.  State 33S 

6.  Where  a  felon  can  be  arrested,  or  his  escape  prevented 
without  killing  him,  and  he  is  slain  by  a  sheriff,  the  latter 
is  at  least  guilty  of  manslaughter.     Jd. 

7.  In  construing  sec.  42,  ch.  28,  Comp  Stats.,  it  was  held  that 
sheriffs  are  not  liable  absolutely  for  the  payment  of  the 
salaries  of  their  deputies,  and  that  such  salaries  are  to  be 
paid  out  of  the  fees  earned  and  collected.    Wolfe  v.  Kyd...  292 

8.  It  is  the  duty  of  an  officer  under  a  writ  of  attncbment  to 
take  possession  of  personal  property,  keep  it  under  his  con* 
trol,  and  have  it  forthcoming  to  answer  the  judgment  of 
the  court;  and  he  may  lawfully  return  as  costs  the  reasona- 
ble and  necessary  ex penses  incurred.    Deering  v.  Wiaherd. . .  720 

Slander.    See  Libel  and  Slandeb. 

Stare  Deoisis. 

1.  Duty  of  state  courts  to  follow  decisions  of  the  supreme 
conrt  of  the  United  States  where  the  latter  is  the  final 
arbiter.     Norfolk  Nat.  Bank  v.  Svhwenk,, 38» 

2.  The  construction  of  provisions  of  the  federal  constitution 
by  the  supreme  court  of  the  United  States  should  be  fol- 
lowed by  state  courts  in  matters  where  such  provisions  are 
applicable.     State  v.  Sioux  City,  O'N,  A  W,  S.  Co 682 

State  and  State  OfOioers.   See  Office  and  Officebs.    Pen- 
itentiary. 

State  Treasurer. 

The  state  treasurer,  not  the  chairman  of  the  board  of  public 
lands  and  buildings,  is  charged  with  the  duty  of  receiv- 
ing and  disbursing  public  funds,  and  the  latter  is  not 
chargeable  upon  his  bond  with  money  of  which  the  former 
is  the  lawful  custodian.     State  v.  Eolcomb 615 

State  University. 

Ch.  65,  Session  Laws,  1895,  providing  for  a  uniform  system 
of  vouchers,  applies  to  claims  against  the  state  university. 
State  V.  Moore 373 

Statute  of  Limitations.    See  Limitation  of  Actions. 
66 
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Statutes.  See  Constitutional  Law.  CouNTiEg,  8-10. 
Embezzlement,  11.  Fbe&  Office  and  Officbrs, 
2,  9.     Table,  ante,  p.  Ixiii. 

Conflid. 
1.  Where  different  parts  of  the  same  statote  are  oonflictiDg, 
the  JaRi  words  stand,  and  those  in  conflict  therewith  are 
disregarded.     Van  Horn  v.  SitUe 63 

Amendmentg. 
12.  Sec.  1 1,  art.  3,  of  the  constitution,  relating  to  ameDdments, 
has  no  application  to  acts  complete  in  themseWes,  and  not 
in  their  effect  amendatory.    Jd. 

TiUe»  of  Bill: 

3.  Whether  or  not  a  hill  contains  more  than  one  subject  is  to 

he  determined  hy  examint ng  the  snbstance  of  the  bill.    Id, ,    62 

4.  Ch.  28,  Session  Laws,  1895,  providing  for  township  organi- 
zation, has  but  one  subject,  which  is  clearly  expressed  in 

its  title.     J(U 63 

Cooperrider  v.  State 85 

i».  Sec.  5,  ch.  66,  Session  Laws*  1895,  providing  for  the  leas- 
ing of  convict  labor,  is  not  within  the  title  of  the  act,  and 
is,  therefore,  in  conflict  with  the  provision  of  sec.  11.  art 
3,  of  the  constitution,  requiring  the  subjtcts  of  acts  to  be 
clearly  expressed  in  their  titles.    Stait  v.  Holcomb 613 

Unifonnity, 
€.  Where  a  law  is  general  and  uniform  throughout  the  state, 
acting  alike  upon  all  persons  and  localities  of  a  class,  or 
who  are  brought  within  the  relations  and  circumstanoee 
provided  for,  it  is  not  objectionable  as  wanting  in  uni- 
formity of  operation.    Van  Horn  v.  Slate 63 

Special  Proviaiona. 

7.  Special  provisions  of  a  statute  in  regard  to  a  particular 
subject  control  general  provisions.     Merrick  v.  Kennedy  ...  264 

Oonatru^ion, 

8.  Construction  of  sec.  42,  ch.  28,  Com  p.  Stats.,  in  relation  to 
compensatioD  of  certain  county  officers  and  their  deputies. 
Wolfev.Kyd 292 

9.  Where,  by  any  reasonable  construction,  the  subject-matter 
of  legislation  can  be  held  to  be  for  the  welfare  of  the  pub- 
lic, the  will  of  the  legislature-  should  prevail  orer  any 
mere  doubt  of  the  court  Board  of  Direetora  of  Alfalfa 
Irrigation  DiatriHv,  CoUina 411 

District  Irrigation. 
10.  The  district  irrigation  law  (Session  Laws,  1895,  p.  269, 
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ch.  70)  does  DOt  oonflict  with  the  coDstitotion  by  atithor- 
iziog  the  taking  of  property  for  priTate  ase.     Id 412 

11.  The  district  irrigation  law  is  not  nnconstitntional  on  the 
ground  that  it  confers  power  upon  districts  to  levy  taxes 
without  limitation.     Id. 

12.  The  district  irrigation  law  does  not  conflict  with  the  con- 
stitution on  the  ground  that  it  confers  legislative  power 
upon  county  boards.     Id. 

Time  of  Going  Into  Effect. 

13.  The  term  "calendar  month,"  as  used  in  sec  24,  art  3,  of 
the  constitution,  denotes  a  period  terminating  with  the 
day  of  the  succeeding  month  numerically  corresponding 

to  the  day  of  its  beginning,  less  one.   MeOinn  v,  SUiie 427 

14.  The  provision  of  sec  895  of  the  Ck>de,  for  the  exclusion  of 
the  first  day  in  computing  the  time  within  which  an  a3t 
is  to  be  done,  applies  to  the  construction  of  statutes.     Id, 

16.  The  act  approved  April  8,  1893  (Session  Laws,  p.  :^85,  ch. 
44),  amending  sec.  3  of  the  Criminal  Code  so  as  to  fix  the 
penalty  for  murder  in  the  first  degree  at  death  or  impris- 
onment for  life,  in  the  discretion  of  the  jury,  took  effect 
July  9,  1893.    ///. 

Feniteniiartf. 

16.  The  provision  of  sec  32,  Session  Law^  1870,  p.  31,  that 
all  transactions  and  dealings  of  the  state  penitentiary 
shall  be  conducted  in  the  name  of  the  warden,  confiicts 
with  the  act  defining  the  duties  of  the  board  of  public 
lands  and  buildings  and  was  thereby  repealed.  (Session 
Laws,  1877,  p.  188,  sec.  19.)     Stnte  v.  Holeomb 612 

Repeal 

17.  A  statute  will  not  be  construed  as  repealing  by  implica- 
tion another  statute,  unless  the  repugnancy  between  the 
two  is  plain  and  unavoidable.  Beatrice  Paper  Co.  v.  BeloU 
Iron  WorkB 901 

18.  Ch.  46,  p.  226,  Session  Laws,  1881,  granting  certain  powers 
to  district  judges  at  chambers,  did  not  repeal  sec  41^8  of 
the  Code,  nor  sec  39,  p.  90,  Scsnion  Laws,  1879,  relating  to 
the  confirmation  of  judicial  sales.     Id. 

Stenographers.    See  Bill  of  Exckptions,  3. 

Stookholders.    See  Cobpobations. 

Subrogation. 

A  purchaser  of  mortgaged  chattels  at  execution  sale  is  subro- 
gated to  the  mortgagor's  rights  in  the  property  at  the  time 
of  the  levy.    Gould  v.  Armagosi 897 
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SubBoriptionB.    See  Corporations,  3, 5, 11, 12.    Evidbncb,  4. 

Summons.    See  Attachment,  4. 

Supersedeas.    See  Appeal  Bonds.    Injunction,  1,  2. 

Supervisors.    See  Townships. 

Supreme  Court. 

The  sopreme  oonrt  is  one  of  limited  original  and  appellate 
jurisdiction.    Johnson  v»  Parrotte. 51 

Taoking.    See  Mechanics'  Liens. 

Talesmen.    See  Jury. 

Taxation.    See  Constitutional  Law,  7,  8.    Injunction. 

1.  The  power  of  taxation  has  been  committed  by  the  people 
to  the  discretion  of  the  legUlatnre,  and  for  an  abnse  of 
that  trust  the  remedy  is  by  appeal  to  the  people  in  the 
manner  prescribed  by  law.  Board  of  Directors  of  Alfalfa 
Irrigation  District  v.  Collins 412 

2.  The  provision  of  sec.  1,  art.  9,  of  the  oonstitntion,  for  uni- 
form taxation,  relates  to  the  revenue  required  for  general 
purposes  of  state  and  municipal  government,  and  has  no 
application  to  assessments  for  local  improvements.     Id. 

Time.    See  Executions,  12.    Voluntary  Assignments. 
The  provisions  of  sec.  895  of  the  Code,  for  the  exclusion  of 
the  first  day  in  computing  the  time  within  which  an  act  is 
to  be  done,  applies  alike  to  the  constrnction  of  statutes 
and  to  matters  of  practice.     McGinn  v.  Stats 427 

Townships. 

1.  Township  organization.     Van  Horn  v.  Staie^ 62 

2.  Sec.  5,  art  10,  of  the  constitution  confers  upon  the  people 
by  vote  the  power  of  adopting  and  dieoontinuing  township 
organization,  but  leaves  to  the  l^islature  the  power  of 
providing  the  details  of  such  organization.     Id, 

3.  Where  supervisors  are  local  oflScers,  their  number  and 
the  manner  of  their  election  are  subjects  connected  with 
t<^nship  organization,  and  not  solely  related  to  connty 
government.     Id. 

4.  The  legislature  may  amend  the  law  in  regard  to  township 
organization  without  reierring  the  change  to  a  vote  of  the 
people.    Id. 

5.  The  legislature,  when  it  reduces  the  number  of  oflScers, 
may  provide  that  those  already  elected  shall  cast  lots  to 
determine  whose  terms  shall  be  discontinued,  and  may 
provide  for  filling  ▼acancies  provisionally  by  appointment. 
Id. 
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Transcripts.    See  Criminal  Law,  21.    HKyiBw,8-12. 

Transfer  Switches.    See  Railroad  Companies,  .3. 

Trial.    See  Continuance,  1.    Criminal  Law.    Evidence,  3. 
False  Imprisonmknt,  4,  5.     Homicide,  8,  12.    In- 

8TRUCTIOX8.       JURY.       NEW    TRIAL.      RAPE,   2.      RB- 

VI BW,  48,  60. 

1.  In  a  trial  to  the  coart  without  a  jury  the  admission  of  in- 
competent evidence  is  not  revenible  error.    Monroe  v.  BHd^  317 

Offtr  of  Proof. 

2.  Where  a  qnestion  is  excluded  the  oiTer  of  proof  mnst  cor- 
respond to  the  question.     Keens  v,  Eobertaan 837 

3.  An  order  sastaining  an  objection  to  a  qnestion  will  not  be 
held  erroneoas  in  abitence  of  u  statement,  or  proof,  as  to 
the  fact  in  issne.     Qilkie  dt  Anson  Co.  v.  Dawson  Town  S 

Gas  Co 351 

Keens  v.  Robertson 837 

Verdict. 

4.  Irregularities  in  receiving  a  verdict  should  be  objected  to 

at  the  time  they  o<rcur.     Jones  v.  Driscoll 675 

6.  Objections  to  the  form  of  verdict  should  be  made  at  the 
time  it  is  rendered.  Brumback  r.  German  Nat.  Bank  of 
Beatrice. 640 

6.  It  is  not  error  to  refuse  to  snbmit  a  form  of  verdict  not 
responsive  to  all  the  issues  in  the  case.     Id, 

Directing  Verdict. 

7.  It  is  the  duty  of  the  trial  court  to  direct  a  verdict  for  the 
plaintiff  where  the  evidence  will  not  support  a  finding  for 
the  defendant.     Defining  p.  Detroit  Bridge  A  Iron  Works...  556 

Hards  V.  Platte  Valley  Improvement  Co , 709 

Zittlev.  ScJUesinger 844 

8.  Where  the  evidence  is  sufficient  to  sustain  a  finding  for 
plaintiff  it  is  error  to  direct  a  verdict  for  defendant.  Mc 
Kinney  v.  Hoptoood 871 

Question  Reserved. 

9.  The  question  whether  or  not  a  recovery  should  be  had  by 
one  of  the  parties  to  an  unlawful  contract  may  remain 
open  for  determination  upon  the  pleadin^cs,  in  a  snit  to  re- 
cover the  price  of  beer,  after  the  jury  finds  for  plaintiff 
pursuant  to  an  admission  that  defendant  obtained  the 
goods  and  owes  the  sum  claimed,  where  there  has  been  no 
ruling  or  finding  upon  the  latter's  connter-claim  for  pay- 
ment for  a  license  which  plaintiff  agreed  to  furnish.   Store 

V.  Finklestein 680 
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Trial— •conc/ttrfetf. 

Absence  of  WifneMes. 

10.  An  objection  to  proceeding  with  a  trial  on  account  of  the 
absence  of  witneases  Bhonld  be  made  when  the  case  is 
called.    Kr earner  V,  Jrwinm, 827 

Stipidations  of  Oouneel. 

11.  The  court  may  set  aside  stipulations  of  counsel  in  regard 

to  the  trial  of  a  cause.     Keens  v.  Robertson 837 

Hypothetical  Questions. 

12.  An  objection  that  a  hypothetical  question  put  to  an  expert 
witness  is  incompetent,  immaterial,  and  irrelevant,  is  too 
general  to  raise  the  point  that  the  question  involves  erro- 
neous statements  of  evidence.     Chicago^  R,  L  <6  P.  R.  Co, 

V.  Archer 907 

13.  It  was  held  not  error  for  the  court,  in  overruling  an  objec- 
tion to  a  hypothetical  question,  to  remark,  **  I  think  that 
is  a  fair  epitome  of  the  evidence  already  given  in  the  case. '' 
Id. 

Trover  and  Conversion.    See  Embbzzlkment. 

Trusts.    Bee  Cobporations,  3,  7.    Mobtgagbs.     Partner- 
ship, 1. 

1.  Trust  funds  do  not  lose  their  character  as  such  by  bein^ 
deposited  in  bank  by  the  trustee  to  his  own  aocount<. 
Cadjf  V.  South  Omaha  Nat  Bank 758 

2.  So  long  as  trust  funds  can  be  traced  and  diAtinguiahed  in 
the  hands  of  the  trustee  or  his  assigns,  they  remain  sub- 
ject to  the  trust     Id. 

Ultra  Vires.    See  Counties,  10«  11. 

University  of  Nebraska.    See  Vouchers. 

Usury. 

1.  Usury  paid  to  a  national  bank  cannot  be  sat  o£f  in  a  suit 
by  it,  commenced  more  than  two  years  after  such  payment, 
to  recover  the  principal  debt.      Norfolk  Nat,   Bank  «. 

Schwenk 381 

Lanham  v.  First  Nat.  Bank  of  Crete 663,  668 

2.  Where  a  national  bank  charges  for  a  loan  usurious  inter- 
est which  is  included  in  the  note,  in  an  action  to  enforce 
the  contract  the  entire  interest  is  forfeited.  Norfolk  Nat 
Bank  v.Schwenk 381 

3.  Where  illegal  Interest  has  been  received  by  a  national 
bank,  the  borrower  may  recover  double  the  amount  of  in- 
terest actually  paid.     Id, 


INDEX.  »83 

TJsury—coneluded. 

4.  A  oontnct  proTiding  A>r  ioterest  at  a  oertaiii  rate  antil 
matarity  and  for  a  higher  lawful  rate  thereafter  is  not 
nsarioos.     Omaha  Loan  ^  Tnut  Co,  v,  Hanson 870 

VaoanoieB.    See  Offick  and  Officbbs,  6-9. 

Variance.    See  Csiminal  Law,  19. 

Venditioni  Exponas.    See  Executions,  4,  6. 

Vendor  and  Vendee.    See  Estoppkl,  2.    Guabdian  and 

WAKD,  6.      MOBTOAGBS.      HBAL  ESTATE   AOENTS. 

Venue. 

Correctnees  of  ruling  where  a  change  of  Tenne  was  demanded 
and  refused  in  a  trial  for  murder.     Lindsay  v.  State 177 

Verdict.    See  Trial,  4-8. 

Voluntary  Assignments. 

One  who,  through  his  own  fault  and  neglect,  fails  to  present 
his  claim  for  allowance  within  the  time  fixed  by  law,  in 
conformity  with  the  order  of  the  county  court,  is  forever 
barred.    Commercial  Nat.  Bank  of  Omaha  v,  Lipp.. 695 

Vouchers. 

Chapter  65,  Session  Laws,  1895,  providing  for  a  uniform  sys- 
tem of  vouchers,  applies  to  claims  against  the  state  uni- 
versity.    State  V.Moore 373 

Waiver.    See  Contempt,  5.    Criminal  Law,  9.    Insurance, 
1.    Pleading,  9.    Review,  4,  28, 29, 39. 

Warden*    See  Penitentiary. 

Wards.    See  Guardian  and  Ward. 

Water  Companies. 

1.  A  water  company  with  a  fhinchise  from  a  city  must  sup- 
ply water  to  all  the  inhabitants  at  a  reasonable  and  uni- 
lorm  price.    American  Water- Works  Co.  v.  State 194 

2.  A  water  company  may  adopt  reasonable  and  just  rules  for 
its  convenience  and  security,  and  may  refuse  to  furnish 
water  to  one  who  fails  to  comply  with  such  rules.     Id. 

3.  Rules  of  a  water  company,  to  be  enforceable,  must  be 
lawful  and  just  and  not  discriminatory.     Id 195 

4.  The  provision  of  a  rule  applying  to  a  customer  in  default, 
which  requires  him  to  pay,  as  a  condition  to  his  right  to 
be  supplied  with  water,  the  sum  of  one  dollar  in  excess  of 
the  rent,  is  unreasonable,  discriminatory,  and  void.     Id, 

Weights  and  Measures.    See  Contracts,  3. 
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Wills.    See  Negotiable  Instruments,  5,  8. 

A  eait  by  an  heir  and  devisee  against  an  execator  for  the 
oonstrnction  of  a  daose  in  a  will  devising  real  estate  may 
be  dismissed,  where  it  appears  that  the  latter  has  no  inter- 
est in  the  acUodication  and  that  an  interpretation  will  not 
assist  him  in  administering  the  estate.     Kennedy  v.  Her- 

riek 260 

Witnesses.    See  Costkmvt,  9-12.    Criminal  Law,  18,  2a 
Evidence,  7,  8.    Homicide,  16,  17.    Husband  and 
Wife,  1.    Indictment  and  Information,  7. 
1.  Whether  the  mle  limiting  the  re-examination  of  a  witness 
to  the  points  arising  on  cross-examination  should  he  en- 
forced resU  with  the  trial  judge.    Cottins  v.  State... 37 

2»  A  witness  on  redirect  examination  may  make  clear  matters 
left  obscare  or  incomplete  by  his  answers  on  cross-exami- 
nation.    Id. 

3.  Where  defendant  in  a  prosecntion  for  abortion  testifies  in 
chief  that  his  acquaintance  with  the  woman  was  not  inti- 
mate, it  may  be  shown  by  him,  on  cross-examination,  that 

he  had  been  criminally  intimate  with  her.    Dixon  v.  Stale,  299 

4.  One  who  by  reason  of  insanity  or  imbecility  is  nnable  to 
comprehend  the  obligation  of  an  oath,  or  to  nnderstund 
and  answer  qnestions,  is  incompetent  to  testify  as  a  wit- 
ness.    State  V,  Meyers 152 

5.  Information  voluntarily  entrusted  to  an  attorney  at  law, 
where  the  relation  of  attorney  and  client  does  not  exist,  is 
not  a  privileged  communication.  Heme  Fire  Ine.  Oo.  v. 
Berg 600 

Words  and  Phrases. 

1.  "Abuse."    Chambers  v,8taU 447 

2.  "Calendar  month.*'    MeQinn  e.  StaU 427 

3.  "Corn-crib."    Metzv.StaU^ 650 

4.  "Crimes."    Bohner  v.  Bohner 205 

5.  "  District  court  of  competent  jurisdiction."    Hub  rmann 

V.  Evans.. 784 

6.  "Due  process  of  law,"  Board  of  Directors  of  Affalfa  Ir- 
rigaiion  District  o.  Collins 411 

7.  "Executions."    BurkeU  v,  Clark '. 466 

8.  "Forthwith."    Id.., 467 

9.  "  Practicing  medicine. "    0^  Connor  v.  State 158 

10.  "Probable  cause."    Diersv.  Mallon 122 

11.  *' Res gestm.^^    Collins  v.  Stale 38 

12.  "Storehouse."    Metz  v.  State 550 

13.  "Warehouse."    Id. 
Writs.    See  Mandamus,  4. 


0  -. 


-r/J. 


•.mmi 


